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ADDENDA ET CORRIGENDA. 


392, 1. 5 from iopt add ** By the 56 (?• 3, c. 50, the sheriff is pro- 
hibited from selling, or carrying off any lands, any straw, 
chaff or turnips, manure, &c., in any case whatever, or hay, 
tares, roots, or vegetables, Bcc. or other produce, contrary to the 
covenant, &c. with the owner or landlord, and of which cove- 
nant, &c. the sheriff has notice. By sect. 2, the tenant is 
bound to give notice of the existence of the covenants, and the 
sheriff is to g^ve notice to the owner or landlord. By sect. 3, 
the sheriff may dispose of the produce, subject to an agreement 
to expend it on the land. By sect. 4, the sheriff is to assign the 
agreement to the landlord on being requested by him so to do. 
By sect. 5, the sheriff, before the sale, is to inquire as to the name 
and residence of the landlord. By sect. 6, the landlord is pro- 
hibited from distraining for rent on the purchaser’s crops severed 
from the soil, or other things sold subject to the agreement. By 
sect. 7, the sheriff is not to sell any clover, &c. growing with 
corn. By sect. 8, the act is not to extend to any straw, &c. 
which the tenant may remove under a written contract. By 
sect. 9, the sheriff is not to be liable for damages, unless fot a 
wilful omission, &c. The act docs not affect the crown or an 
extent. 6 Pricey 94.” 

279. Interested witness^ when may be examined^ and course as to* By 
the 3 4* 4 iVjn. 4, c. 42, s. 26, ** in order to render the rejec- 
tion of witnesses on the ground of interest less frequent,” it is 
enacted, That if any witness shall be objected to as incom- 
petent on- the ^ound that the verdict or Jndment in the 
action on which it shall be proposed to examine idm would be 
admissible in evidence for or c^ainst him, such witness shall 
nevertheless be examined, but in that case a venUct or judg- 
ment in that action in fhvour of the party on whose behalf he 
shall havQ been examined shall not be admissible in evidence 
for him or any One claiming under him, nor shall a verdict or 
judgment against the party on whose behalf he shall have been 
examined be admissible in evidence against him or any one 
claiming under him.” By sect. 27, the name qf every witness 
objected to as ineompetw^ on the ground, that such verdict or 
judgment would be admisrible in evidence for or against bhn 
shall <U the trial be indorsed on the record or document on 
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which the tiial shall be had, together with the name of the 
party on whose behalf he was examined, by some officer of the 
court, at the request of either party, and shall he afterwards 
entered on the record of the judgment ; and such indorsement or 
entry shall be sufficient evidence that such witness was exa- 
mined in any subsequent proceeding in which the verdict or 
judgment shall be effiered in evidence.” 

312. Interest when to he given as damages. By the 3 4 4, c.42, 

s. 28, it is enacted, that upon all debtsS or sums certain, pay- 
able at a certain time or otherwise, the jury on the trial of any 
issue, or on any inquisition of damages, may, if they shall think 
fit, allow interest to the creditor at a rate not exceeding the 
current rate of interest from the time when such debts or sums 
certain were payable, if such debts or sums be payable by virtue 
of some written instrument at a Certain time, or if payable other- 
wise, then from the time when demand of payment shall have 
been made in writing, so as such demand shall give notice to 
the debtor that interest will be claimed from the date of such de* 
inand until the term of payment ; provided that interest shall 
be payable in all cases in which it is now payable by law.” By 
sect. 29, ** the jury on the trial of any issue, or on any inquisi- 
tion of damages, may, if they shall think At, give damages in 
the nature of interest, over and above the value of the goods at 
the time of the conversion or seizure, in all actions of trover or 
trespass de bonis asportatis, and over and above the money re- 
coverable in all actions on policies of assurance made after the 
passing of this act.” 

791, in lines 22, 23, from (op, dele the tvords “ If an appear- 
ance” &c. down td the words “ Vol. 1, 454,” inclusive. Judg- 
ment of non pros cannot be signed by defendant in cases where 
the pluintilF has entered an appearance for him. 


[ The following rules have been published by the Courts in this Hilary 
Term, 4 \Vm. 4, hut too late to embody them in the work itsef^ 
References, however, are made to that part of the work affected 
by them.'] 


Hilary Term, 4 Will. IV. — 1834. 

It 18 ORDERED, That, from and after the first day of Baster Term 
next inclusive, the following Rules shall be force in the 
Courts of King’s Bench, Common Pleas, and Exchequer of 
Piea8,.Rnd Courts of Error in the Exchequer Chamber:— 

1. No demurrer, nor any pleading subsequent to the declaration, 
shall in any case he filed with any officer of the Court, but the same 
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^hall always be delivered between the parties. {See Vol, 1, 207,208, 
212; 475). 

2. In the margin of every demurrer^ before it is signed by coun- 
sel, some matter tf law intended to he argued shall he stated: and if 
any demurrer shall be delivered without such statement, or with a 
frivolous statement, it may be set aside as irregular, by the Court or 
a Judge, and leave may be given to sign judgment as for want of a 
plea. {See Vol, 2, 475, 200). 

Provided, That the party demurring may, at the time of the argu- 
ment, insist upon any further matters of law, of which notice shall 
have been given to the Court in the usual way. {See Vol, 2, 478). 

3. No rule {or joinder in demurrer shall be required, but the party 
demurring may demand a joinder in demurrer, and the opposite 
party shall be bound, within four days after such demand, to deliver 
the same, otherwise judgment. {See Vol, 2, 475). 

4. To a joinder in demurrer no signature of a serjeant or other 
vounsel shall be necessary, nor any fee allowed in respect thereof. 
{Such signature was never requisite m the King^s Bench, though it 
teas so in the Common Pleas and Exchequer, see Vol, 2, 475), 

5. The issue or demurrer book shall on all occasions he made up by 
the suitor, his attorney or agent, as the case may be, and not, as 
heretofore, by any officer of the Court. {See Vol, 1, 214; Vol, 2, 
476). 

6. No motion or rule for a concilium shall be required; but di;- 
murrers, as well as all special cases and special verdicts, shall be set 
down for argument at the request of either party, with the clerk of 
the rules in the King’s Bench and f^xchequer, and a secondary in 
the Common Fleas, upon payment of a fee of one shilling; and no** 
tice thereof shall be given forthwith by such party to the opposite?" 
party. {See Vol. 1, 366, 370 ; Vol, 2, 478). 

7. Four clear days before the day appointed for argument, the 
plaintifF shall deliver copies of the demurrer book, special vasej or spv 
cial verdict, to the Lord Chief Justice of the King’s Bench or Com- 
mon Pleas, or Lord Chief Baron, as the case may be, and the senior 
judge of the Court in which the action is brought; and the defen- 
dant shall deliver copies to the other two judges of the Court next in 
seniority; and in default thereof by either party, the other party 
may on the day following deliver such copies as ought to have been 
so delivered by the party making default: and the party making 
default shall not be heard until he shall have paid for such copies, 
or deposited with the clerk of the rules in the King’s Bench and 
Exchequer, or the secondary in the Common Pleas, as the case may 
be, a sufficient sum to pay for such copies. {See Vol. 1, 304, 306; 
Vol, 2, 478). 
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8. Where a defendant shall plead eiplea judgment recovered in 
another Court, he shall, in the margin of such plea, state the date of 
WLCih judgment t and, if such judgment shall be in a court of record, 
the numZ>er of the roll on which such proceedings are entered, if any; 
and in default of his so doing, the plaintiff shall be at liberty to sign 
judgment as for want of a plea; and in case the same be falsely 
stated by the defendant, the plaintifiT, on producing a certificate from 
the proper officer or person having the custody of the records or pro- 
ceedings of the Court where such judgment is alleged to have been 
recovered, that there is no such record or entry of a judgment as 
therein stated, shall be at liberty to sign judgment as for want of a 
plea, by leave of the Court, or a judge. (Ske VoL 1, 203, 204; FoL 
2, 482, 485). 

U« No writ of error shall be a supersedeas of execution until ser- 
vice of the notice of the allowance thereof, containing a statement of 
some particular ground of error intended to be argued. {See VoL 1, 
.336). 

Provided, that if the error stated in such notice shall appear to 
be frivolous, the court, or a judge upon summons, may order ex- 
c»!ution to issue. 

10. Na«ra/e to certify or transcribe the record shall be necessary ; 
^but the plaintiff in error shall, within twenty days after the allow- 
ance of the writ of error, get the transcript prepared and examined 
with the clerk of the errors of the court in which the judgment is 
given, and pay the transcript money to him ; in default whereof, 
the defendant in error, his executors or administrators, shall be at 
liberty to sign judgment of non-pros. The clerk of the errors shall, 
after payment of the transcript money, deliver the writ of error when 
returnable, with the transcript annexed, to the clerk of the errors of 

the Court of error. {See VoL 1, 346). 

It. No rule to allege diminutionf {see VoL 1, 347), nor rule to tu- 
sign errors (jee VoL 1, 347), nor scire facias quare executionem non 

{see VoL 1, 364), shall be necessary, in order to compel an assign- 
ment of errors; but within eight days after the writ of error, with 
the transcript annexed, shall have been delivered to the clerk of the 
errors of the court of error, or to the signer of the writs In the King's 
Bench, in cases of error to that Court, or within twenty days after 
the allowance of the writ of error, in cases of error coram 'nobis^ or 
coram ro6ts, the plaintiff in error shall imgn errors, and in failure 
to assign err^, the defendant in error, his executors or administra- 
tors, shall be entitled to sign judgment of non^pfros, 

12. The etssignmeni of errors and subsequent pleadings thereon, 
shall be delivered to the attorney of the opposite party, and not filed 
with any officer of the Court. {See VoL t, 348, 350). 
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13. No scire facias ad audiendum errcres {see VoL 1, 365; P'd* 
2, 609), shall be necessary (unless in case of a change of parties), 
but the plaintiff in error may demand ajohider in error^ or plead to 
the assignment of errors; and the defendant in error, his executors or 
administrators, shall be bound, within twenty days after such de- 
mand, to deliver a joinder or plea, or to demur, otherwise the judg- 
ment shall be reversed. 

Provided, . that if in any case the time allowed as hereinbefore men- 
tioned, for getting the transcript prepared and examined, for assign- 
ing errors, or for delivering a joinder in error, or plea, or demurrer, 
shall not have expired before the 10th day of August in any year, 
the party entitled to su<^ time shall have the like lime for the same 
purpose, after the 24th day of October, without reckoning any of the 
days before the 12th of August. 

Provided also, that in all cases such time may be extended by a 
Judge’s order. 

Provided also, that in all cases of writs of error to reverse fines and 
rornmon recoveries, a scire facias to the lerrc^tenanis shall issue as here- 
tofore. 

14. When issue in law is joined, either party may set down the ca^e 
for argument with the clerk of the errors of the Court of Krror, or the 
clerk of the rules in the King*8 Bench (as the case may retjuire), and 
forthwith give notice in writing thereof to the other party, and pro- 
ceed to argument in like manner as on a demurrer, without any rtde 
or motion for a concilium. {See y'oU 1, 366, 370, 352, 361. See the 
rule as to demurrers, supra, r. 6). 

15. Four clear daps before the day appointed for argument, the 
plaintiff in error shall deliver copies of the judgment of the Court be- 
low, and of the assignment of errors, and of the pleadings thereon, to 
the Judges of the King’s Bench, on writs of error from the Common 
Picas or Exchequer, and to the Judges of the Common Pleas on writs 
of error from the King’s Bench; and the defendant in error shall de- 
liver copies thereof to the other Judges of the Court of Exchequer 
Chamber, before whom the case is to be heard; and 111 default by 
either party, the other party may deliver such books as ought to have 
been delivered by the party making default, and the party making 
default shall not be heard until he shall have paid for such copies, or 
deposited with the clerk of the errors, or the clerk of the rules In the 
King’s Bench (as the case may be), a sufficient sum to pay for such 
copies. {See VoL 1, 352), 

16. No enirp on record of the proceedings in error Shall be neces- 
sary heioxe setting down the caoefor argument, but after judgment shall 
have been given in the Court of Errors in the Exchequer Chamber, 
either party shall be at liberty to enter the proceedings in error on the 
judgment roll remaining in the Court below, on a certiftcaie of a clerk 
of the errors of the Exchequer Chamber of the judgment given, for 
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which a fee of 3^. AiL and no nioro, shall be charged. {See VoL 
352 ;. 

17. Nofice of taxing costs shall not be necessary m any case where 
the defendant has not appeared in person^ or by his attorney or guar- 
dian^ notwithstanding the general rule of Trinity Term, 1 IVill. 4, 
s. 12. {See lot. I, 320 a; Vot. 2, 400, .300, 50.3). 

18, It shall not be necessary to repast any Nisi Prius record which 
shall have been once passed, and upon which the fees of passing shall 
liave been paid; (.vce t'ol. 1 , 200); and if it shall be necessary to 
ttmend iho day of the teste and return of the distringas or habeas cor- 
pora^ or of the cfausc of Nisi Prius, the same may be done by the 
order of a Judge obtained on an application ex parte. (See Pol. 1, 
257, 250, 200). 

10, Writs of trial shall be 5ert/cdon1y, and not signed. {See Pol, 1, 
2S0 c). 

20. Flither party, after plea pleaded and a reasonable time before 
trial, may give native to the other, either in town or country, in the 
form hereto annexed, marked A, or to the like effect, of his intention 
to adduce in evidence certain wiitten or printed documents; and un- 
less the adverse party shall <-oiisent, by indurNemcnt on sucli notice, 
witliin forty-eight hours, to make the admissi<m s])eciried, the party 
requiring such adinhsion may call on the party required by sum- 
mons, tq shew can e l)efi>rc a Judge, why he should not consent to 
such ndnnssi(»n; or, in case of refusal, he subject to pay the costs of 
proof. And imh*ss the party required shall cxpi\*si>ly consent to nnike 
such admission, the Judge shall, if he think the application reasoiir 
able, make an order, that the costs of proving any document, specified 
in the notice, which shall he proved at the trial to the satisfaction of 
the Judge or other presiding officer, certified by his indorsement 
thereon, shall he pai<l by the party so required, whatever may be the 
result of the cause. {Sec Pot, 1, 228, 232, 238). 

Provided that if the Judge shall think the application unreasona- 
ble, he shall indorse the summons accordingly. 

Provided also, that the Judge may give such time for inquiry or 
examinattun of the documents, intended to he offered in evidence, and 
give such direcitons for inspection and examination, and impose such 
terms upon the party requiring the admission, as he shall think fit. 

If the party required shall consent to the admission, the Judge 
shall order th^ same to he made. 

No costs (^proving any written or printed document, shall be al- 
lowed to any party, who shall have adduced the same in evidence on 
any trial, unless he shall have given such notice as aforesaid, and the 
adverse party shall have refused or neglected to make such admis* 
sion, or the Judge shall have Indorsed upon the summons that he 
docs not think it reasonable to require it. 
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A Judge may make such order as he may think fit respecting the 
costs of the application and the costs of tlie production and inspec- 
tion; and in the absence of a special order^ the same shall be costs in 
the cause. 


Tiio. Denman, 
N. C. Tindal, 
Lyndiiukst, 

J. B^YLl:Y, 

J. A. Park, 

J. LlTTLEUAl.r, 
S. (lASELEE, 

J, Vaughan, 


J. Parke, 

VV. Holland, 

J. B. Bosanquet, 
W. E. Taunton, 
E. II. Aldeuson, 
J. Patteson, 

J. Gurney. 


VORM OF NOTICE BEFERUEl) TO. 


A. 


in ihu K. I>. 

C. P. 

O'* ICxchequcr. 


} 


./. /J. V. r. /;. 


Take notice, that the { Delendant } in this cause pro- 

poseb to adduce in evidence the several documents hereunder speci- 

tied, and that the same may be inspected by the | 

attorney, or agent, at , on , 

between the hours ot ; and that the'J V 

I iTaintiir j 

will be required to admit that such of the said documents as arc spe- 
cified to be originals, were respectively written, signed, or executed, 
as they purport respectively to have been; that such as are specified 
,is copies, are tH*e copies; and such documents as are stated to htive 
been served, sent, or delivered, %vere so .starved, sent, nr delivered 
respectively; saving all just exceptions to the admissibility of all such 
documents as evidence in this cause. Dated, &c. 


To K. Attorney 

J. . r f Defendant \ 
.r Agent for | 


G, //., Attorney 
f PlttintifT ) 
\ Defendant. J 


for 


[Here describe t/o* docut/wnls, the manner of doing which may be as 
follows 
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ORIGINALS. 


Description of the 


Docnvients, 


Date, 


Deed of Covenant between A. B. and C. D.,\ January 1828 
1st part; and E. F. 2nd part - /» - 

Indenture of Lease from A, B. to C. D. - 1st February, 1828 

Indenture of Hcivasc between A. D,, C, D,} „ , „ , 

l.,tpart.&c. ... 1 .|2nd February, 1828 

Letter, Defendant to Plaintiff - - - 1st March, 1828 


Policy of Insurance on Goods by ship Isa-\ 
bella on Voyaffe from Oporto to London / 

Memorandum of Agreement between C. D.,\ 
Captain of said Ship, and E. F. - - / 


3rd December, 1827 
1st January, 1828 


Hi!l of Evehange for Jj 100 at Three Months, 
drawm by A. B. on and accepted by C.D., 
indorsed by E. F. and G. H. 


} 


1st 


May, 


1820 


COPIES. 


Dfscriptiuu of Documents, 


DatCi 


Oriifi/zu/, or Dnpltc€itf\ 
served, sent, or delivered, 
when, how. and by ivhom. 


Register of Baptism of ^ 
A. B. in the Parish J 
of X. . . - . J 

••1st January, 18(18* 

Letter — Plaintiff to ) 
Defendant - - J 



^ Served 2nd March, 

Notice to produce Papers 

1st March, 1828.< ^ 

’ J dant’s Attorney, by 

C E. F. of 

Record of a Judgment 
of the Court of King’s 
Bench, in an action, 
J. S, V. J. N. - . . 

f Trinity Term, 
r 10th Geo. IV. 

Letters Patent of King 
Charles 11. in the 
Rolls Chapel 

^ 1st January, 1680. 
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[^The following rules ^ alsoy in addition to the preceding ones, have 
been promulgated by the Judges, but are not to have effect until 
sijc weeks after the same have been laid before both Houses of 
■ Parliament. They chiefly relate to pleadings, and the mode of 
entering and transcribing pleadings, judgments, and other proceed^ 
ings, and to the payment of costs J 

Hilary Term, 4 Will. 4. 

Whereas it is provided by the statute 3 & 4 Will. 4, c. 42, s. I, 
that the Judges of the Superior Courts of Common Law at West- 
minster, or any eight or more of them, of whom the chiefs of each 
of the said Courts should be three, should and might, by any rule or 
order tu be from time to time by them made, in term or vacation, at 
any time within five years from the time when the said Act should 
take effect, make such alterations in the mode of pleading in the said 
Courts, and in the mode of entering and transcribing pleadings, 
judgments and other proceedings in actions at law, and such regula- 
tions as to the payment of costs, and otherwise, for carrying into 
clfect the said alterations, as to them might seem expedient ; which 
ruJes, orders and regulations were to belaid before both Houses of 
l^arliament as therein mentioned, and were not to have effect until 
six weeks after the same should have been so laid before both Houses of 
Parliamettl, but after that time should be binding and obligatory on 
the said Courts, and all other Courts of Common Law, and be of the 
like^brrf' and effect as if the provisions contained therein had been 
expressly enacted by Parliament ; — 

Provided that no such rule or order should have the effect of de- 
priving any person of the power of pleading the general issue, and of 
giving tl.e special matter in evidence, in any case wherein he then 
was or thereafter should be entitled so to do, by virtue of any Act of 
Parliament then or thereafter to be in force ; — 

It is therefore ordered, that from and after the first day of' Raster 
Term next inclusive, (unless Parliament shall in the mean time 
otherwise enact), the following Rules and Regulations, made pur- 
suant to the said statute, shall be in force. 

First General Rules and Regulations, 

1. Every pleading, as well as the declaration, shall be intitled of 
the day of the month and year when the same was pleaded, and 
shall boar no other time or dale and every declaration, and Other 
pleading, shall also be entered on the record made up for trial, and 
on the judgment roll, under the datn of the day of the month and 
year when the same respectively took placf, and without reference 
to any other time or date ; unless otherwise specially ordered by the 
Court or a Judge. 

2. No entry of €x*ntinuance% by way of imparlance, curia advisari 
rult, vicecomes non mi^it breve, or otherwise, shall be made upon any 
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record or roll whatever, or in the pleadings, except thejurata ponitur 
in respectu, which is to be retained. 

Provided that such regulation shall not alter or affect any existing 
rules of practice as to the timea of j^roceeding in the cause. 

Provided also, that in all cases in which a plea puis darrein con- 
tinuance is now by law pleadable in Pane or at Nisi Prius, the same 
defence may be pleaded, with an allegation that the matter arose 
aj\er the last pleading' ^ or the issuing of the Jury process, as the case 
may be. 

Provided also, that no such plea shall be allowed, unless accom- 
panied by an affidavit, that llie matter thereof arose within eight days 
next before the pleading of such pleas, or unless the Court or a Judge 
shall otherwise order, 

3. All Ju linnents, whether interlocutory or final, shall be entered 
of record of the day of the month and year, whether in term or vaca- 
tion, when signed, and shall not have relation to any other day. 

I'rovided that it shall be competent for the Court or a judge to 
order a judgment to be entered nunc pro tunc. 

4. No ent>'y shall he made on record of any warrants oj’ attorneu 
to sue or defend. 

/i. And whereas, by the mode of pleading hereinafter proscribed, 
the several disputed facts material to the merits of the case will, 
before the trial, be brought to the notice of the respective parties 
more distinctly than heretofore, and by the said Act of the 3il in 4tU 
Wm. 4, c. 42, s. 23, the powers of amendment at the trial, in 
cases of variance, in particulars not material to the merits of the case, 
are greatly enlarged ; — 

Several counts shall not be allowed, unless a distinct subject-matter 
of complaint is intended to he established in respect of each. T»or 
shall several pleas, or avowries, or cognizances, be allowed, unless a 
distinct ground of onsuer or defence is intended to he established in 
respect of each. 

Therefore, counts founded on one and the same principal matter of 
complaint, but varied in statement, description or circumstances only, 
are not to be allovved. 

£a:« gr. Counts founded upon the same contract, described in one 
as a contract without a condition, and in another as a couiract with 
a condition^ are not to be allowed, for they arc founded on the same 
subject-matter of complaint, and are only variations in the statement 
of one and the same contract. 

So, counts for not giving or delivering, or accepting a bill of ex- 
change in payment, according to the contract of sale, for goods 
sold and delivered, and for the price of the same goods to be paid in 
money^are not to be allowed. 

So, counts for not accepting and paying for goods sold, and for 
the price of the same goods, as goods bargained and sold, are not to 
be allowed. 
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But counts upon a bill nf exchange or promissory note, and for 
the consideration of the bill or note in goods, money or otherwise, 
are to be considered as founded on distinct subject-matters of com- 
plaint, for the debt and the security are diftereiit contracts; and 
such counts are to be allowed. 

Two counts upon the same policy of insurance are not to be 
allowed. 

But a count upon a policy of insurance, and a count for money 
had and received, to lecover back the premium upon a contract 
implied by law, are to be allowed. 

Two counts on the same charter-party are not to be allowed. 

But a count for freight upon a charter-party, and for freight pro 
rcitd ilineris upon a contract implied by law. are to be alb^wed. 

Counts upon a demise, and fur use and occupation of the same 
land, for the same time, are not to be allowed. 

In actions of tort for misfeasance, several counts for the same 
injury, varying the description of it, are not to he allowed. 

In the like actions for nonfeasance, several counts, founded on 
varied statements of the same <luty, aie not to he allowed. 

Several counts in trespass, for acts committed at the same time 
and place, are not to he allowed. 

Where several debts are alleged in indehitatus assumpsit to be due 
in respect of several matters, er for wages, work and lalrour as 
a hired servant, work and labour generally, goods sold and delivered, 
goods bargained and sold, money lent, money paid, money had and 
received, and the liko, the statement of eacli debt is to be considered 
as amounting to a several count within the meaning of the rule which 
lorbids the n'-e of several counts, though one promise to pay only is 
alleged in considerutiou of all the debts. 

Piovided lliat a count tor money due on an account stated, may 
be joined with any other count for a money demand, though it may 
not be intended to establish a distinct subject-matter of Ci>in plaint 
in respect of each of sucli counts. 

The rule which forbids the use of several counts is not to be con- 
sidered as precluding itie plaintiff from alleging more breaches than 
one of the same contract in the same count. 

PleuSt avowries and cognizances, founded on one and the Mtne 
principal matter, but varied in statement, description or cirntmsiances 
only, (and pleas in bar in replevin are within the rule^, are uot to be 
allowed. 

Ex,gr. Pleas of solvit ad diem and of soteit post di>m, a’l^e both 
pleas of payment, varied in the circumiitaQce of time onlyi and are 
not to be allowed. 

But pleas of payment, and of accord and satisfaction, or of re- 
lease, are distinct, and are to be allowed. 

Pleas of an agreement to accept the security of A» Ji,, in discharge 
of the plaintiflT s demand, and of an agreement to accept the security 
of C. />., for the like purpose, are also distinct^ and to be allowed. 
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But pleas of ao agreement to arcept the security of a third person, 
in discharge of the plaintiff s demand, and of the same agreement, 
describing it to be an agreement to forbear for a time, in consider- 
ation of the same security, are not distinct, for they are only variations 
in the statement of one and the same agreement, whether more or 
less extensive, in consideration of the same security, and not to be 
allowed. 

In trespass quart clausum fregit, pleas of soil and freehold of the 
defendant in the hens in quo, and ol the defendant’s right to an ease- 
ment there, pleas of right of way, of common of pasture, of com- 
mon of turbary, and of common of estovers, arc distinct, and are to 
be allowed* 

But pleas of right of common at all times of the year, and of such 
right at particular limes, or in a qualified manner, are not to be 
allowed. 

So pleas of a right of way over the locus iu quo, varying the ter- 
mini or the purposes, are not to be allowed. 

Avowries for distress for rent, and for distress for damage ftasant, 
are to be allowed. 

Bui avowries for distress for rent, varying the amount of rent 
reserved, or the times at which the rent is payable, are not to be 
allowed. 

I'hc examples in this and other places specihed, are given as some 
instances oniq of the application of the rules to which they relate ; 
but the principles contained in the rules are not to be considered ns 
restricted by the exampks specihed. 

6. Where more than ci^uiil, plea, avowry or cognizance shall 
have been used, in apparent violation of the preceding rule, the oppo- 
site party shall be at liberty to apply to a Judge, suggesting that tivo 
or more of the counts, pleas, avowries or cognizances are founded on 
the same subject-matter of complaint, or ground uf answer or defence, 
for an order that all the countti, pleas, avowries or cognizances intro- 
duced in violation of the rule be struck out at the cost of the party 
pleading; whereupon the Judge shall order accordingly, unless he 
shall be satisfied, upon cause shown, that some distinct subject-mat- 
ter of complaint is bond Jide intended to he established in respect of 

each of such counts, or some distinct ground of answer or defence 
in respect of each of such pleas, avowries or cognizances, in which 
case he ^hall endorse upon the surntnons, or state in his order, as the 
case may be, that he is so satisfied ; and shall also specify the 
counts, pleas, avowries or cognizances mentioned in such applica- 
tion, which shall be allowed. 

7. Upon the trial, where there is more than one count, plea, 
avowry or cognizance upon ihe record, and the parly pleading fails 
to establish a nistinct subject-matter of complaint in respect of each 
count, or some distinct ground of answer or defence tn respect of 
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each plea, avowry, or cognizance, a verdict and judgment shall pass 
against him upon each count, plea, avowry or cognizance, which he 
shall have so failed to establish, and he shall be liable to the other 
party for all the costs occasioned by such count, plea, avowry or 
cognizance, including those of the evidence as well as those of the 
pleadings ; and further, in all cases in which an application to a Judge 
has been made under the preceding rule, and any count, plea, avowry 
or cognizance allowed as aforesaid, upon the ground that some dis- 
tinct subject-matter of complaint was bond fide intended to be establish- 
ed at the trial, in respect of each count so allowed, or some distinct 
ground of answer or defence in respect of each plea, avowry or co^- 
nizauce so allowed, if the Court or Judge before whom the trial is 
had, shall be of opinion that no such distinct subject-matter of complaint 
was bond Jide intended to be established in respect of each count so 
allowed, or no such distinct ground of answer or defence in respect of 
each plea, avowry or cognizance so allowed, and shall so certify 
before final judgment, sucli party so pleading shall not recover any 
costs upon the issue or issues tipon which he succeeds, arising out of any 
count, plea, avowry or cognizance with respect to which the Judge 
shall so certify. 

8. The 7iame of di county shall in all cases be stated in the margin 
of a declaration, and shall be taken to be the venue intended by the 
plaintiff, and no venue sliail be stated in the body of the declaration, 
or in 'any subsequent pleading. 

Provided, that in cases where local description is now required, 
such local description shall be given, 

9. In a plea or subsequent pleading, intended to be pleaded in bar 
of the whole action generally, it shall not be necessary to use any 
allegation of actionem non, or to the like effect, or any prayer of 
judgment, nor shall it be necessary in any replication or subsequent 
pleading intended to be pleaded in maintenance of the whole action, 
to use any allegation of ** precludi lutn,” or to the like effect, or any 
prayer of judgment; and all pleas, replications and subsequent 
pleadings, pleaded without such formal parts as aforesaid, shall be 
taken, unless otiierwise expressed, as pleaded respectively in bar of 
the whole action, or in maintenance qf the whole action, provided that 
nothing herein contained shall extend to cases where an estoppel is 
pleaded. 

10. 'So formal defence shall be required in a plea, and it shall 

commence as follows, ** The said defendant by bis 

attorney [or, “ in person,” 6cc.] says, that 

11. ft shall not be necessary to state, in a second or other plea or 
avowry, that it is pleaded by leave of the Court or according to the 
form of the statute, or to that effect. 

12. No protestation shall hereafter be made in any pleading ; bat 
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either party shall be entitled to the same advantage in that or other 
actions, as if a protestation had been made. 

13* All special traverses^ or traverses vrith an inducement of af- 
firmative matter, shall conclude to the country. 

Provided that this regulation shall not preclude the opposite party 
from pleading over to the inducement, when the traverse is imma- 
terial. 

14- The form of a demurrer shtiW be as follows, “The said de- 
fendant, by his attorney [or, “ in person,’' 5cc. or, 

“ plaintiff”] says, that the declaration [or, plea, &c-] is not suffici 
ent in law showing the special causes of demurrer, if any. 

The./i»r//A of 11 joinder in demurrer shall be as follows, “The said 
plaintiff [or, defendant] says, that the declaration [or, “plea,” 
Acc.] is sufficient in law,*^ 

15. The entry of pi'oceedin^s on the record for trial, or on the 
judffment roll [accoidin^ to the naini'e of the case,"] shall be taken 
to be, and shall be in tact, tlie first entry of the proceedings in the 
cause, or of any part thereof, upon record ; and no fges shall be 
payable in respect of any prior entry made or supposed to be made 
on any roll or record whatever. 

16. No fees shall be charged in respect of more than one mur 
by any of the officers of the Court, or of any Judge at the assizes, 
or any other officer, in any action of assumpsit or in any action of 
debt on simple contract, or in any action on the case. 

17. When money is paid into Court, such payment shall be 
pleaded in all cases and as near as may be in the following form, 
mutatis mutandis : 

C\ D. > The day of 

ats. > The defendant by 

A, B, 3 his attorney [or, “ in person,” &c.] says, that the 
plaintiff ought not further to maintain his action, because the defen* 
dant now brings into court the sum of £ ready to be 

paid to the plaintiff. And the defendant further says, that the 
plaintiff has not sustained damages in actions of debt, “ that he 
IS not indebted to the plaintiff,”] to a greater amount than the said 
sum, &c. in respect of the cause of action in the declaration men- 
tioned. and this he is ready to verify ; wherefore, he pray s judgment 
if the plaititifl' ought further to maintain his uctiou.” 

18. No rule or Judge's order to pay money into Court shall be 
necessary, (except under, the 3d and 4iti Will. 4, c. 42, s.21), 
but the money shall be paid to the proper officer of each Court, who 
shall give a receipt for the amount in the margin of the plea, and the 
said sum shall be paid out to the plaintiff on demand. 
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19. The plaintiff, after the delivery of a plea of payntent of 
money into Court, shall be at liberty to reply to the same by ac- 
cepting the sum so paid into Court in full satisfaction and discharge 
of the cause of action in respect of which it has been paid in, find 
he shall be at liberty in that case to tax his costs of suit, and in case 
of nonpayment thereof within 48 hours, to sign judgtnent for his 
costs of suit so (axed, or the plaintiff may reply, “■ that he has sus- 
tained damages [or, '‘that the defendant is indebted to him,” as 
the case may be,] to a greater amount than the said sum;'* ant! in 
the event of an issue thereon being found (or the defemiant, the de- 
fendant shall be entitled to judgment and his costs of suit. 

20. In all cases under the 8d & 4th Will. 4, c. 42, s. 10, in 
which, after a plea in abatement of the nonjoinder of another pm’son, 
the plaintiff sliall, without having proceeded to tiial on an issue 
thereon, commence anotlier action against the defendant or defen- 
dants in the action in which such plea in abatement shall liave been 
pleaded, and the person or persons named in such plea in abatement 
as joint contractors, the commencement of the declaration shall be 
in the following form : 

** (Venue ) — A, B., by L’. F. his attorney, [or, in his own pro- 
per person, &c.] complains of C. I), and G, IL, who have been 
summoned to answer tfic said A* ii., and which said C. D, has 
heretofore pleaded in abatement the nonjoinder of the said O, H. 
ficc.*' (^Thc same form to be used mutatis mutandis in cases of 
arrestor detainer). 

21. In all aclbms by and against asbij^uecs of a bankrupt or insol~ 
7;cni, or executors or administrators, or jtersons authorized by Act oj' 
Parliament to sue or be sued as nomiunl parties, the character in 
wiiich the piaintitf or defendatit is s.ialed on the record to sue or be 
sued, siiall not in any case be considered as in issue, unless specially 
denied. 


Pleadings in pahticulaii Actions. 

1. Assumpsit, 

In all actions of assumpsit, except on bills of exchange and 
promissory notes, the plea of aon atsumphU shall operate only as a 
denial in fact of the express contract or piomise alleged, or of the 
maltors of fact from which the contract or promise alleged may be 
implied by law. 

Ex. gr. In an action on a warranty, the plea will operate as a 
denial of the fact of the warranty having been given upon the alleged 
consideration, but not of the breach^ and in an action on. a policy of 
insurance, of the subscription to the alleged policy by the defendant, 
but noi of the interest, ot the commencement of the risk, of the loss, 
or of the alleged compliance with warranties. 
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In actioni against carriers and other bailees, for not delivering or 
not keeping goods safe, or not returning them on request, and in 
actions against agents for not accounting, the plea will operate as a 
denial of any express contract to the effect alleged in the declaration, 
and of such bailment or employment as would raise a promise in law 
to the effect alleged, but not of the breach. 

In an action of indebitatus assumpsit, for goods sold and delivered, 
the plea of non assumpsit will operate as a denial of the sale and 
delivery in point of fact ; in the like action for money had and 
received, it will operate as a denial both of the receipt of the money 
and the existence of those facts which makes such receipt by the 
defendant a receipt to the use of the plaintiff. 

2. In all actions upon bills of exchange and promissory notes, 
the plea of non assumpsit shall be inadmissible. In such actions, 
therefore, a plea in dental must traverse some matter of fact, ez, gr. 
the drawing or making, or indorsing, or accepting or presenting, or 
notice of dishonour of the bill or note. 

3. In every species of assumpsit, all matters in confession and 
avoidance^ including not only those by way of discharge, but those 
which show the transaction to be either void or voidable in point of 
law, on the ground of fraud or otherwise, shall be specially 
pleaded ; ex, gr, infancy, coverture, release, payment, performance, 
illegality of consideration, either by statute or common law, drawing, 
indorsing, accepting, 6cc, bills or notes by way of accommodation, 
aet-od', mutual credit, unscaworthincss, misrepresentation, con- 
eealment, deviation, and various other defences must be pleaded* 

4. In actions on policies of assurance the interest of the assured 
may be averred thus : — " That A,, 13., C, & 11., or some or one of 
them, were or was interested, &c.'* And it may also be averred, 
** that the insurance was made for the use and benefit, and on the 
accountof the person or persons so interested.'' 

II.— In Covenant and Deht^ 

1. In debt on specialty or covenant, the plea of non est factum 
shall operate as a denial of the execution of the deed in point of fact 
only, and alt other defences shall be specially pleadea, including 
matters which make the deed absolutely void, as well as those which 
make it voidable. 

2. The plea of ** nil debet *’ shall not be allowed in any 
action. 

3. In dtSfions of debt on simple contract, other than on bills of 
exchange and promissory notes, the defendant may pl^d that ** he 
stiver was indebted in manner and form as in the declaration alleged,'* 
and such plea shall have the same operation as the plea of non 
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otsumpsit, in indebitatus assumpsit ; and all matters in confession 
and avoidance shall be pleaded specially as above directed in actions 
of assumpsit. 

4« In other actions of debt, in which the plea of nil debet has 
been hitherto allowed, including those on bills of exchange and pru- 
missory notes, the defendant shall deny specifically some particular 
matter of fact alleged in the declaration, or plead specially in con- 
fession and avoidance. 


III. — Detinue. 

The plea of 7wn detinet shall operate as a denial of the detention 
of the goods by the defendant, but not of the plaintifTs property 
therein, and no other defence than such denial shall be admissible 
under that plea. 


IV . — In Case, 

1. In actions on the case, the plea of not guilty shall operate as 
a denial only of the breach of duty or wrongful act alleged to have 
been committed by the defendant, and not of the facts stated in the 
inducement, and no other defence than such denial shall be admis- 
sible under that plea ; all other pleas in denial shall take issue on 
some particular matter of fact alleged in the declaration. 

JEj-. gr. In an action on the case for a nuisance to the occupation 
of a house by carrying on an offensive trade, the plea of not guilty 
will operate as a denial only that the defendant carried on the 
alleged trade in such a way as to be a nuisance to the occupaiion of 
the house, and wdll not operate as a denial of the plaintifTs occu- 
pation of the house. 

In an action on the case, for obstructing a right of fay, such plea 
will operate as a denial of the obstruction only, and not of the 
plaintifTs right of way ; and in an action for converting the 
plaintiff’s goods, the conversion only, and not the plaintiff’s title to 
the goods. 

In an action of slander of the plaintiff in his office, profession, 
or trade, the plea of not guilty will operate to the same extent pre- 
cisely as at present in denial of speaking the words, of speaking 
them maliciously, and in the sense imputed, and with reference to 
the plaintiff’s office, profession or trade, but it will not operate as a 
denial of the fact of the plaintiff holding the office or being of the 
profession or trade alleged. 

In actions for an escape, it will operate as a denial of the neglect 
or default of the sheriff or his officers, but not of the debt, judg- 
ment, or preliminary proceedings. 

In this form of action against a carrier the plea of no) guilty will 
operate as a denial of the loss or damage, but not of the receipt 
of the goods by the defendant as a carrier for hire, or of the pur- 
pose for which they were received. 
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2. All matters in confession and avoidance shall be pleaded 
siiecially, as in actions of assumpsit* 

V . — In Trespass, 

1* In actions of trespass quare clausum frcgil, the close or 
place in which, &:c. must be designated in the declaration by name 
or abuttals, or other description, in failuie whereof the defendant 
may demur specially. 

2. In actions of trespass quare claU\nm fregh^ the plea of not 
gniltp shall operate as a denial that the defendant committed the 
trespass alleged in the place mentioned, but not as a denial of the 
plaintiff’s possession or right of possession of that place, which, if 
intended to be denied, must be traversed specially. 

3. In actions of trespass de honis aspoj'tatis, the plea of not 
guilty shall operate as a denial of the defendant liaving committed 
the trespass alleged by taking or damaging the goods mentioned, but 
«ot of tlie plaintiff’s properly therein. 

4. Where, in an action of trespass quare clausum fregit, the 
defendant pleads a right of way with cuniages and cattle and on 
foot in the same plea, and issue is taken thereon, the pica shall be 
taken distrihulively ; and if a right of way with cattle, or on foot 
only, shall be found by the jury, a verdict shall pass for the defend- 
ant in respect of such of the trespasses proved, as shall be justified 
by the right of way so found ; and for the plaintiff in respect of 
such of the trespasses as shall not be so justified. 

5. And where, in an action of trespass quare clausum fregit, 
the defendant pleads a right tf common of pasture for divers kinds of 
cattle, cj. ^r. horses, sheep, oxen, and cows, and issue is taken 
thereon, it a right of common for some particular kind of common- 
able cattle only be found by the jury, a verdict shall pass for the 
defendant in respect of such of the trespasses proved as shall be 
justified by the right of common so found ; and for the plaintiff in 
resjpect of the trespasses which shall not be so justified. 

6. And in all actions in which such right of way or common as 
aforesaid, or other similar right, is so pleaded that the allegations as 
to the extent of the right are capable of being construed distribul- 
ively, they shall be taken distributive! y. 

Provided nevertheless, that nothing contained in the 5th, 6ih 
or 7th of the above-mentioned General Rules and Regulations, 
or in any of the above-mentioned Rules or Regulations relat- 
ing to pleading in particular actions^ shall Apply to any case in 
which the declaration shall bear date before the first duy of Easter 
Term next. 
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IbsuEs, Judgments and other Proceedings in Actions commenced 
by Process under 2 Will. 4, c. 39, shall be in the several Forms 
in the Schedule hereunto annexed, or to the like* effect, mutaih 
mutandis: Provided, that, in case of non-compliance, the Court 
or a Judge may give leave to amend. 

No, 1. 

Form of an Issue in the King's Bench, Common Pleas or Exchequer, 

In the King’s ilench ; or. 

In the Common Pleas j or. 

In the P^xchequer. 

The [date of declaration^ day of in the 

year of our Lord 18 

[ /VwMc]* — A, B, by E, F., his attorney, [or, in his own proper 
person, or, by K. F,, who is admitted by Wie Court here to prose- 
cute for tlie said A, B,, who is an infant within the age of 21 years, 
as the next friend of the said A, B,, as the case may he], complains 
of C, !>., who has been summoned to answer tl)e said A, B. [ar, 
arrested or detained in custody] by virtue [or served with a copy, 
as the case may he~\ of a writ issued on [date of first urir ] the 
day of in the year of our Lord 18 out of 

the Court of our I^ord the King, before the King himsidf at West* 
minster, [or, out of the Court of our Lord the King, before hit 
Justices at Westminster, or, out of the Court of our Lord the King 
before tlie Barons of his lixcliecjuer at Westminster, as the case may 
he,] For that 

[Copy the declaration from these uords to the end, and the plea and 
subsequent pleadings to the joinder of 

Theieupon the Sheriff is commanded that he cause to come ficre, 
on the day of twelve, &c., by whom, and 

who neither, &c., to recognise, because as viell, ^c., 

No. 2. 

Form of Kisi Prius liecord in the King^s Bench, Common Pleas or 

Exchequer, 

[The ptacHaare to be omitted ,^^Copy the issue to the end of the 
award of the venire, and proceed as follows :] 

Afterwards on the [teste of distringas or habeas corpora^ day of 
in the year the Jury between the 

parties aforesaid is respited here until the [reiuni day of distringas 
or habeas corpora^ day of unless 

shall first come on the [first day if sittings or eommision day of 
assites] day of at according to the form 

of the statute in such case made and provided for default of the 
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Jurors, because none of them did appear ; therefore let the Sheriff 
haT'e the bodies of the said Jurors accordingly. 

[The postea is to be in the usual Jhrm.] 


No. 3. 

Form of Judgment for the Plaintiff in Assumpsit, 

( Copy the issue to the end of the award of the venire, and proceed 
follows .*3 

Afterwards the Jury between the parties is respited until the 
{return of distringas or habeas corjyora'] day of unless 

shall first come on the {day of sitthigs or Nisi Pn'wsJ 
day of at according to the form of 

the statute in that case made and provided for default of the Jurors, 
because none of them did appear. 

Afterwards on the {day of signing final judgment^ day of 

came the parties aforesaid, by their respective attornies afore- 
said, [or, as the case maifbe], and before whom 

the said issue was tried, hath sent hither his record, had before him 
in these words : 

[Copy postea,] 

Therefore it is considered that the said J3. do recover, against 
the said C. D., his said damages, costs and charges by the Jurors 
aforesaid, in form aforesaid, assessed ; and also, £ for his costs 
and charges by the Court here adjudged of increase to the said A, IK 
with his assent, which said damages, costs and charges in the whole 
amouut to £ , and the said C. U, in mercy, &c. 


No. 4. 

Form ff the Issue when it is directed to he tried by the 5>heriff\ 
{After the Joinder €tf issue proceed asJoUows:] 

And forasmuch as the sum sought to be recovered in this suit, and 
indorsed on the said writ of summons, does not exceed 20/., hereupon 
on the {teste of wit trial] day of in the year 

pursuant to the statute in that case made and provided, 
the Sheriff [w, the Judge of being 

a Court of Record for the recovery of debt in the said county, as 
case may be,} is commanded that he summon twelve, &c.. who neither 
6cc., who shall be sworn truly to try the issue above joined between 
the parties aforesaid, and that he proceed to try such issue accord- 
ingly ; and when the same shall have been tried, that he make known 
to the Court here what shall have been done by Virtue of the writ of 
our Lord the King to him in that behalf directed, with the finding of 
the Jury thereon indorsed, on the day of &c. 
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X(>. ;j. 

] \t. m oj W t'il i}t' I'rmi , 

William the Kouilh, by, &c. to the Sheiirt’of our county of 

[ij?-, to the Judj^e of bein^ a Court of Jlecord 

lor the liecovery of Debt in our County of as the cosr 

7H(Hf 

Whereas A, Ji., in our Court before us at Westminster, [ur, in our 
Court before our Justices at W’estrninster, or, in our Court before ibo 
Barons of our Kxcliequer at W^estminster, as the case jnay on the 
[^fiate Ilf ’ first writ oj'sumaatns^ day of last impleaded C. 1). 

in an action on promises [or, as the case may he ] ; for that wliereas 
one, Ac. [here recite the dedaratUm ns in n writ of itiquiry’]^ aiul 
thereupon he brought suit. And wheieas the defendant, on the 
day of laM, by his 

attorney, [or, as the case may came into our said Court and siijd, 
[here recite the pleas and pleadings to the Joinder of issue], and the 
|daintiffdid the like. And wliereas the sum sought to be recovered 
in tliH said action and indorsed on the writ of summons therein, does 
not exceed £20 ; and it is fitting that the issue above joined should 
he tried before you the said Sheriff of [<»r, Judge, as 

the rase may he] : we therefore, pursuant to the statute in such case 
iiifidc and provided, command you that you do summon twelve free and 
lavvful men of your county, duly qualified according to law, who are 
in nowise akin to the plaintiff or to the defendant, who shall be sworn 
truly to try the said issue joined between llie parties aforesaid, and 
that you proceed to try hu<*li issue accordingly; and when the same 
shall have been tried in manner aforesaid, we command you that you 
make known to us at Westimrister [ or, to our Justices at Westrniristei, 
or, to the Barons of our said Kxchcouer, as the <ase may he,] what 
sIkij) have been d<jnc by virtue of ibc' wiit, with tlio liinling of die 
Jury hereon indorsed, on the day of 

next. W itness al Weslminstei , the 

day of jn the yoar of Otjr reigii. 


Farm af lad' } iemi'iil ihertuat t>f (In' f'etxiirt, 

Afterwaids, on ilic \datj af d*jv uf in the year 

before me, r>hcnfr of T.be couiity of [or. 

Judge of the ('ouit at } t ame hs well the w jthin-naified 

jdaintiffas the within-nanie<i delcudjni, by ibeir respective allorniej 
within nametl . [.V. f/iC case may ht], and the Juior.-i of the Jury 
by me <bjiy suminor.tvl, a^ witlnn coriima tided, also came, and hein^r 
duly sworn m try the said i'*siic witldn mcnlione*! on ilicir mtl;, .said 
tbii 


voj,. I. 
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No. 7. 

Fofm.of Indoraemeiit thereon, in case a Aonsuit takes place. 

lAfperlht words ** duly sworn to try the issue within mentioned " 
proceed as follows :] 

And were ready to give their verdict in that belialf , but the said 
A. B. being solemnly called, came not, nor did he further prosecute 
kis said suit against the said C. X>. 

No. 8. 

Firm of Judgment for the Plaintiff after Trial by the Sheriff. 

[Copy issue, and then proceed as J'oltows :] 

Afterwards, on the [doy of signing judgment^ day of 
in the year came the parties aforesaid, by their re* 

spc^'live attornies aforesaid* for, as the case may he], and the said 
Sheriff, [or, Judge, as the case may he], before whom the said issue 
came on to be tried, bath sent hither the said iast-mentioned writ, 
with an indorsement thereon, which said indorsement is in these 
words ; to wit, 

iCopy the Indorsement,] 

Therefore it is considcrod, &i:, [in the sa7ne form as before,] 



INTRODUCTION 


— ♦ — 

Chat. 1. The Jurisdiction of the Court of King*8 Bench. 

2. The Jndtjes aiid Officers of the Court. 

3. Terms and Returns^ ij'c. Routine of Business of the 

Courts 


CHAPTER I. 

Tlin JURISDICTION OF THE COURT OF KlNO'S BENCH. 

In what actiojis.^ THE Court of King's Bench has jurisdiction in 
all persouat actions (with the exception of penal actions in some par- 
ticular instances) and in ejectment. It has i^o jurisdiction in a mere 
real action, nor in the greater part of mixed actions {a). 

It would be more for the amusement than profit of the reader, 
to inquire into the source of such jurisdiction ; suffice it to observe, 
tliat upon the division of the Aula Regina tlie Court of King's 
Bench retained an original jurisdiction and cognizance of all tres^ 
passes, and of other injuries alleged ta^bc committed vi et armis {h). 
So that m all times, since the first establishment of this Court, ac - 
tions of trespass might be commenced here. Ih ejectment, also, 
(which in its nature is an action of trespass, ahd was originally 
but a personal action) (c), this Court has always claimed and exercised 
original jurisdiction. In pound breach and rescous, this Court has 
always exercised original Jurisdiction; for although these actions, 
strictly speaking, are not actions of trespass, yet as the decla- 
rations allege the injuries to be committed vi et armi$^ as they are 
ill fact forcible itijuries and against the peace, and as the defen- 
dant, if convicted, was formerly obliged to pay a fine to the King as 
well as damages to the party injured, they have always been con- , 
sidered as within the cognizance of this Court. In replevin also this 
Court has always exercised Jurisdiction, either upon an original 
repUgiari facias returnable here (d), or when the plaint in the 
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(n) 3 Bla. Com. 42, 43 ; Bac. Ah. (c) Fits. Abr. Eject. Firm. pi. 2. 
CoiirtR (A>. («0 As to which, see pout, Vol. 

(i>) Finch. L. 198; 3 Bla. Com. 42; Book 3, Part 1, Chap. 2, s. 2. 

Steph. PI. 4, 5. 
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Jurisdiction of the Court. 


county court has been removed here by the writ of pone^ recordari 
facias loquelam^ or accedas ad curiam. This Court also claims, and 
has always exercised, original jurisdiction, in actions of conspiracy^ 
deceit, maintenance, forfrery of deeds, and all other actions founded 
upon falsity or fraud ; for all these partake of a criminal nature, and 
formerly rendered the defendant liable to pay a fine to the King 
if convicted (e). When actions on the case came into general use, 
in consequence of the statute of Westminster 2nd, c. 24, this Court 
^ immediately claimed cognizance of them, and Insisted that the ori» 
ginel writ then in existence might, in such cases, be made return- 
able in this Court, as well as in the Court of Common Pleas ; for 
although in these actions the injuries are not alleged in the de- 
claration to be committed vi et armis, yet the actions are actions of 
trespass on the case, and render the defendant liable to a fine, if 
convicted. Whether this claim were well-founded, is now a matter 
of very little importance; it is sufficient to know that the Court 
claimed, and has ever since exercised, jurisdiction in all these ac- 
tions of trespass on the case. In all other personal actions, not 
above specified, such as debt, covenant, account, ike. this Court has 
also original jurisdiction. When or how it acquired it, is perhaps 
unknown ; but that it claims, and uniformly exercises it, is indis- 
putable. In a case, decided In this Court in the time of Lord Mans- 
field, an action of debt having been commenced here by original, 
the defendant on this account pleaded to the jurisdiction. The Court, 
however, upon demurrer to the plea, gave judgment for the plaintifi*; 
and declared that if such a plea should again come before it, it would 
inquire by whom it was signed (/). 

As regards penal actions, by stat. 21 •L 1, e. 4, all suits for offences 
against any penal statute for which a common informer may ground 
any popular action, bill, plaint, suit, or information before justices of 
assize, of nisi prius, of gaol delivery, of oyer and terminer, or justices 
of the peace, shall be prosecuted before such justices, and not in the 
Courts at Westminster, This statute extends, in the first place, only 
to such penal statutes as were in force when this statute, 21 y. 1, c. 4, 
was enacted (g ) ; and secondly, to such penal statutes only as enable 
the inferior court to proceed by action, bill, plaint, or information. 
Therefore, where an action was brought in this Court on stat. 1X1, 
c. 22, which . gives power to an inferior court to inquire of the offence, 
and to heSr And determine the same, the Court held that an action 
for the jientlties inif^t be brought iii this^'Court; for the inferior 
court had power to proceed by indictment or presentment only (/i). 
And in all other cases, not within' this statute, where an offence is 
created by sutute under a penalty, an action for the penalty may be 
brought in this Court, unless the Court be ousted of its jurisdiction 
by express words in the statute creating the oflEbnee, or by necessary 
implication (i). 


(c> Finch, L. 108. 

Cri TIdd, 0th ed. 109. 

(^) Shipman v. Hetibest, 4 T. R. 100. 
<a) ld.;eiidiieeJelRpry v.Cv/«r,\VUles, 


634; Curiewis v. DUdXey, 2 L. Raym. 
6721 lSaund.312a: 

(i> cotes V. Knight, 3 T. R. 444. 
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By what process such actions commenced.'] Formerly the process for 
commenciD^ any of the above actions in which this Court had juris- 
diction, might have been by an original writ which issued out of 
Chancery, and was obtained of the cursitor. Formerly also, although 
the original design and establishment of this Court was to determine 
criminal matters, frauds and breaches of the peace ; yet if any one 
had a cause of action against an attorney or officer of the Court, or 
against any person in the actual custody of the Marshal for a mut- 
ter within its jurisdiction, he could not have sued him elsewhere, 
but must have proceeded in this Court by exhibiting a bill against 
him (4). A fiction, grounded upon a part of this practice, gave the 
Court nearly an unliniited jurisdiction in all personal actions by 
bilL Upon a defendant’s being brought before the Court, by bill of 
Middlesex, latitat, &c. for a supposed trespass, (that is, in bailable 
cases as soon as he had put in and perfected bail, or, in nonbailable 
cases as soon as he had entered an appearance or an appearance was 
entered for him by the plaintiffi according to the statute), he was then 
considered as in the custody of the Marshal ; and the plaintiff was at 
liberty to waive the trespass, and exhibit a bill against him for any 
other cause of action he might think proper (/) ; for the Judges of 
this Court maintained, that when a party was once brought into 
Court, and either in the actual or supposed custody of the Marshal, 
he could not be charged, even for any civil matter, elsewhere (m), and 
that, being then before the Court, the plaintiff might have proceeded 
against him for any other cause of action, besidc^s the trespass for 
which he was in actual or supposed custody. By the aid of this 
fiction, the Court long exercised a jurisdiction by bill In personal 
actions (whether the defendant were in the actual, or merely in the 
supposed custody of the Marshal) in all cases, excepting where the 
defendant was a peer, or member of the House of Commons, not in 
the actual custody of the Marshal (n), and except in actions against 
corporations, or against the inhabitants of a county or hundred, or 
other like district generally, who could not even be supposed to be in 


such custody. Formerly also, this Court had jurisdiction, by attach- 
ment of privilege, in all personal actions, in which the attornies or 
offlcdil|ilt]||%^rtwer^ilaintiffs (o). l^ls^omerly had juris* 

kiiinkb 
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to such writ of summons, in case he cannot be served with it; or, 
2ndly, a writ of capias, in cases where it is intended to hold the 
defendant to bail, such defendant not being in the custody of the Mar- 
shal of the Marshalsca, or Warden of the Fleet; or, Zrdly, a writ of 
detainer^ in cases where it is intended to detain a person in custody 
of the Marshal or Warden; or, Athli/f another kind of writ of sum- 
monSf in cases where it is intended to proceed against a member of 
Parliament, according to the provisions of the Bankrupt Act. These 
writs, and the proceedir4gs on them, will be fully noticed hereafter in 
their proper places. 

In the action of ejectment, the old mode of commencing it by serving 
a declaration founded on a supposed original writ issued, (which 
is most usual), or on a supposed bill died, still prevails. In replevin 
also, and suits removed from inferior courts, the old mode of com- 
incncing and proceeding in them, noticed an/c, 1,2, still prevails. 

As a Court of Appeal."] The judgments of all Courts in England, 
infenor to the Court of Common Pleas, (excepting the courts of Lon- 
don, of the Cinque Ports, and of a few other places), if erroneous, 
must be brought under the review of this Court, for revision and cor- 
rection : the judgments of inferior courts of record, where the pro- 
ceedings fire according to the course of the common law, by writ of 
error ; the judgments of inferior courts of record, where the pro- 
ceedings arc summary, or different from the course established by 
the common law, by writ of certiorari ; and the judgment^of inferior 
courts not of record, by writ of false Judgment. (1 IF, 4, ^'0, s. 13). 

Formerly also, the judgment of the Court of Common Pleas, if erro- 
neous, must have been revised and corrected in this Court, by writ of 
error: but the statute of 1 IF, 4, c. 70, s. 8, provides, that w'rits of 
error upon any judgment given by either of the three Courts at 
Westminster, shall be returnable only before the Judges, and judges 
and barons, as the case may be, of the other two Courts, in the Ex- 
chequer Chamber, and thence into the House of Lords only. (See 
Book I. Part t. c. 4, s. 3, of this Volume, title “ Writ of Error*'), 
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THE JUDGES AND OFFICERS OF THE COURT. 
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The immediate OJficers of the Court, their Holidays, 6 
to 14. 

Cursitors, 14. 

Sheriffs, 14. 

Attor7iieSy 16 to 55. 


Slct. 1. 


The Judges. 

THE Court of King’s Bench consists of a Chief Justice and foui 
Pui&ne Judges, who are by their office the sovereign conservators of 
the peace, and supreme coroners of the kingdom. The chief justice 
is appointed by writ; the otlier judges by patent. By stat. 12 & 13 
IV. 3, r. 2, it is enacted that the commissions of the judges shall bo 
made (not, as formerly, durante hene placito, but) quamdiu bene s* 
gesseriht, and their salaries (a) ascertained and established; but that 
It may be lawful to remove them on the address of both houses of 
Parliament. And by stat. 1 G. 3, c. 23, (enacted at the o'lrnest rc> 
commendation of the king himself from the throne), the Judges are 
continued in their offices during their good behaviour, notwithstand- 
ing aoK 4emi»e of the crown (which was formerly held immediately 
to vacatl chele seats), and' their f^l salaries absolu|elyse^red to 
them during coi^nuan^ of their o^mmUsions; his ofajeiify being 
pleased to de^ldfj that " he looUdd upon the fhdep eiwJ te ui w hs i fc d h i^ i i ght* ’ 
ness df the Judges^ as essential to the mpartial sdinjioMtrajjatyjC^ 
lice; as onft of best securities, otShe rights and nb^tIesof|i^^ 
subject!^ and as most conducive t6 the honour of the erown^ 

In the jftrtiisuU super por^oSt ^23 1» e, 5, it is provtte4|||pt t^c. 

justices of Court shall follow the king, ** so that he *^rday hava 
always nwWlo him some mjhho foarned in die laws.*\ Pgr som^’ 
i enturies past, ^wever, thci^me usually^sai Westminster, an 

ancient ]PRli^'kMhe crowni|.,iPit me 

(«> \8 to the salMa <|f the Mm* ' 1 
see the 6G 4. W , 

2, 3, 300 . 3 , c. 110; and 4!IG. 3, c. Bla. 


ime usually sat Westminster, an 


3rd March, 1761 1 


. 267 , 2 ^ 1 - 
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follow the king into any part of the kingdom, if he should think pro- 
per to command them to do so; and there is even an instance, in the 
reign of Edward the First, of this Court having sat at Roxburgh in 
Scotland (c). 

The Judges have privilege of suing and being sued in their own 
Court (^). But if the Chief Justice of this Court, for instance, bring 
an action here, the placita must be before the other three Judges, 
omitting the chief (e); otherwise it would be error (/). It should 
seem they could not be arrested on mesne process. 

The course of the proceedings of the Judges in court and at cham- 
bers will be considered hereafter, when noticing the routine of the 
business of the Court, post^ Chap. 3. It may be here observed, how- 
ever, that any Judge of either of the three superior courts may at- 
tend, and transact such business at chambers^ or elsewhere^ depend- 
ing in any of such courts, as relates to matters over which such courts 
have a common jurisdiction (^), and as may, accordhig to the course 
and practice of the Courts be transacted by a single Judge. (1 W* 4, 
c. 70, s. 4). 

By the 1 IV. 4, c. 70, s. 11, in all cases relating to the practice of 
any of the three superior Courts at Westminster, in matters over 
which they have a common jurisdiction, or of or relating to the prac- 
tice of the Court of Error in the Exchequer Chamber, the Judges of 
such courts jointly, or any eight or more of them, including the 
chiefs of each court, may make general rules and orders for regulat- 
ing the proceedings of all such courts; which rules and orders are to 
be observed therein ; and no general rules and orders respecting such 
matters shall be made in any manner, except as aforesaid. Also by 
the 2 W. 4, c. 39, s. 14, (the Uniformity of Process Act) the Judges 
of such courts may, and they are required to make general rules and 
orders for the effectual execution of that act, and for fixing the costs 
in respect of the matters therein contained. And by the 3 & 4 IF. 4, 
c. 42, various powers are given to the Judges, viz. to alter the present 
mode of pleading, 8cc. (s, 1); to make regulations as to the admis- 
sion of matter, documents, Ac. in evidence, &c. (s. 15); to make re- 
gulations as to the othcers for taxing costs, (s. 36); and, as to pay- 
ing money into court in certain actions (s. 21). 

(v) M. 91 Ed.1; Hal. Hist C. The words «« common jurisdlc- 

900. tion*' roust be understood with refer- 

(d> 3 l4xm. 1 49. ence to the subject matter of the appli- 

<e> Rcff. V. Messrs, 9 Ld. Rayro. 776. cation, and not with reference to the 

</) H H. lit 81 . tVvtfd V. Mayor of Court itself. v. Ihrakot Exch. 6 

iMWiont 1 Salk. .TJB. Leg. OIm. 157 . 9 Dowl. P. C. 45. 
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Sect. 2. 

The immediate Officers of the Courts their Holidays, (h). 

The officers immediately concerned in transacting the business of 
this Court shall form the subject of the present section; cursitorSi 
sherifTs, and attornies shall be noticed hereafter. 

These officers enjoy the same privilege from arrest tliat attornies 
do, (see post, GS), and even such of them as do not personally attend 
to the duties of their offices, but perform them by deputy, are, it 
seems, equally entitled to this privilege (/). Where an attorney, in- 
debted to one of the clerks in court jfor fees in a certain cause, died, 
the Court, upon application, ordered them to be paid by the client out 
of money then remaining due by the client to the attorney's execu- 
tor (j). And if a client, when his business in court is despatched, 
refuse to pay the officer the fees that are due to him for doing his 
business, the Court on motion will grant an attachineiu against him, 
to have him coininittcd until he pay the fees; for, not paying the fees 
is a contempt of Court, and the Court is bound to protect its officers 
in their rights (A*). An officer of the Couit has also a lien on the 
papers in his hands, until his fees are paid him (/). 

As regards the holidaf/s to bo allowed in the several offices of these 
officers, the recent stat. 3 & 4 /f'. I, c, 42, s, 13, alter reciting that 
** the observance of holidays in the said (Courts of common law dur- 
ing term time, and in the offices belonging to the same, on the several 
days on which holidays are now kept, u very inconvenient, and tends 
to delay in the administration of justice;** enacts, ‘‘that none of the 
several dajs mentioned in the 5 & G Kd. C, c. 3 (rn), shall be observed 


(A) As to the fees of these otneers, 
see Tkl<!*K Supplement, 32 to .>3. 

(i> 2 Set. Pr. 21. 

IJ) WaUinm'tt vast*, 2Str. Rex 
V, Sntttllet, 3 Bur. 1.31.3, S. P. 

(k) 1 U\. Vr. HofT.rm. 

(/) Vat'ptvell V. Cokf^r, 2 P.Wins. 4(10; 
Atwn. 2 Ves. 2.'». 

(»i) That act enact cmI. that ** all the 
days hereafter luemionwl shall lx? kept 
anil commanded to be Kept holidays, 
and none other, that is to sav — all Sun- 
ditps in the year, the days of the Ffwt 
of the ('irruniH-ffum of our Lord (lx4ng 
the lat f»f JuntmrjA, of the Kpip^uinp 
(♦»th of «»f the PurifivotUm of 

the Blessed Virgin Mtiry (21^ of 
ruartf), (see tlarri^tn Smithy l)B.<te 
t\ 243), of St. Mutthioit the .\postle 
(24th of Fc&rtm/-;/) » of the Armnn^ intUtn 
of the Blossetl V irgin (i.’ith of 
of Sf. Mttrk the EvangHisl of 

AjfritS* of St. PftrVip and St. Jntuen fhe 
.Apostles (1st of Map), (see 2 Smith 
Rep. 403), of the AsrensfMi (nee Spar- 
row V. (Ju*tjjer, 2 W. Bla. 1314) of our 


L<»rd (which is a iruivcable feast — hap 
pening forty dav-s after and ten 

days l)rfore fVfiitHuntitir) , of (he 

•’*»L the Baptist (24th of 

Junf')t (AfC SiHirrofv v. ('wfier, 2Vf. 

Bla. 1.314), of .St. /v//*r the Apostle 
(2f>th of June), {Tu'rAA/de w h^nnrli, 
Tidd, f(th tHi. of St. James the 
A]H>stIe of Ju///), ttf St. Tlfirthokt- 

nmv the A|Kwtle (24th of Autiust), of 
.St. Maithetr the Apostle (2Jst of Sep- 
tenJter), of .St. Micfuml the Archangel 
(2fnh of SefttenJtrr), of St. hUke U)e 
Evangelist (IHth of of .St. ^ 

mon and St. Jude the Api>st1os (2^h Of 
(k’ftifjer), of All SuinU (^Nt of Nomna- 
her), of .St. Antlrriv the A pintle (30th of 
KfwttnJ/er), of .St. Tfunruie the Apostle 
(2l8tof UecenUier), of the Nativi^ of 
our L'^>r<l (2.’'>th of Derrm^prr), and the 
three following days (ladrig the feast 
days of .St. Stephen the Martyr, St. 
J*J%n the Evangelist, arul the Jhdy In- 
norrntM), and Momtap iou\ Titesdap in 
K'ister and Whitsun weeks. 
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or^ept in the said Courts, or in the several offices belonging thereto, 
except Sundays^ the day of the nativity of our Lord, and the three 
following days, and Monday and Tuesday in Easter week.” Besides 
these days enumerated in this statute, it seems that the following 
days are usually half holidays, though in term time — viz. the Mar- 
tyrdom of Charles I. (January 30th), the Restoration of King Charles 
11. (29th of May) (n), the I>irih-day and Landing of William III. 
(4th of November); the Anniversary of the Gunpowder Plot (5th of 
November), and the Lord Mayor’s Day (9th of November). There 
are also other S/atc holidays; as the birth-day, accession, proclama- 
tion and coronation of the reigning monarch, and the birth-days of 
his consort and the Prince of Wales — which are generally kept as 
half holidays. 

In vacaiion, besides these days already enumerated as holidays in 
term time, when they happen to fall in vacation, Good Friday, Ash 
Wednesday, the Birth-day of the Princess (24 th of 3/ay) (o), 

and the Anniversary of the Fire of London (2nd oi' September), are 
generally kept as whole holidays. Shrove Tuesday is only a half 
holiday. Before the 3&4 IF. 4, c.42, s. 43, the Conversion of Sf. 
Paul (the 25th of January), and St. Barnabas Day (llth of June), 
were kept as holidays, but since that act they may perhaps be con- 
sidered as abolished, although not Tiamed in the 5 & 6 Ed, 6, 

On these holidays, the officers arc in the habit of‘ attending at their 
offices, but are not bound to do so, and they require a gratuity for 
any business done by thcm(p). As regards their right to this 
grattiity, in a case upon this subject, Lord Ellenbo, rough said, ” if 
the day in tiuestion be a legal holiday, make it a holiday; but it. shall 
not be made a source of profit,” The practice, however, of taking 
it still continues, and it seems the right cannot now be contested; and 
in u case where an officer refused to do business on a holiday unless 
an extra fee were paid to liini, and the business was consequently not 
done, the Court refused to interfere, in a summary manner, to punish 
the officer, or cause him to make satisfaction for a loss sustained by 
his refusal to do the business required (</). 

If an officer of the Court be guilty of extortion, or taking an im- 
proper fee, he is subject to an indictment (r) or an action (s), or an 
application to the Court (t), 

(w> Pater v. Croome, 7 T. R. 33(J. T. K. 170; but Judmnent cannot it 
Where the sealer of the writs exacted seems bo slOTied on. Harrieonv. Smith, 
au extraordinary fee for Acaling a writ 9 B. & C. §43; eed vide Betimtt v. Pr^- 
on the 2‘Uh M;iv, nllcginR that It was a ter, 2 C. & J. 022. 

hoUday* the upon application, (y) Martin v. liohi, /Taunt. 102, 2 

otdercnl him to rrfund it. fVotthj/ Marsh. 487. S, C.; Rt^d see Tu'eddale \ . 
V. JWer, 5 raiuit. 180; and see Harri- FetmvU, Tidd, '.Hh 

mm V. Smith, U B. & t'. 243; Sj.Mtrrotw. (r) Co. I.ii. u. (M; Empmm v. 

Ctx/pty. 2 VV. Bla. 1314; v. IVi/- Bathurst, Hut. 53; Hescotfs case, I 

/!>, Id. ll»«; Tidd, i»th ed. 1 Chit. Salk.a'JU. 

Rpp. itVth n. eO. S. P.; SfM / 2 («) v. IFji'/ii?, 2 Bla. Rep. 1187 : 

Smith’s Rop. 4u;i. tVoodffate v. Knatchbuil, 2 T. R, 148. 

(«») There docs not appear, however, (t) Itonsidill v. Jones, I Stark. 345; 
to i>e anv express authority for this. SfMUmtw v. Cooper, 2 Bla> Rep. 1314; 

t p) Bail may be put in on a holiday. Pater v, Croonie, 7 T. R. 336; and sec 
If not a Sunday; Iktddelep v. Adams, 3 Tidd's Supp. 52, .’>3. 
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The following is a list of the officers of the Court and of NUi 
Priusy arranged alphabetically. 

Associate.'] Appointed by the Chief J uslice. 

Calendar Keeper.] Appointed by the Clerk of the Crown. 

Chaplain of the King's Bench Prison.] Appointed by the Mars ha 
He must reside within the prison or its rules (a). 

Clerk of the Common Bails, Posteas, and Estreats.] Appointed for 
life by the Prothonotary. Office, in the King’s Bench Office. At- 
tendance from II to 2, and from 5 to 7, in term, and for one week 
after Michaelmas and Easter terms, and ten days after Hilary and 
Trinity terras ; at other times in vacation, from 1 1 to 3. 

Clerks in Court.] Appointed by the Clerk of the Crown. Crown 
Office, King’s Bench Walk, Temple. Attendance from 10 to 2, and 
from 6 to 9, every day in term ; and for a week before term, and a 
few days after it, from 10 to 2, and from G to 8. 

Clerk of the Crown.] Usually called Master of the Crown Office ; 
and ill pleadings and other law proceedings styled, “ Coroner and 
torney of our lord the King he holds his office for life, by letters 
patent under the great seal. Crown Office, King’s Bench Walk, 
Temple. Attendance in the office from 10 to 2, and from C to 9, 
every day in term ; and for a week before term, and a few days after 
ir, from 10 to 2, and from 6 to 8. 

Clerk of the Day Rules in the King's Bemh Prison.] Appointed by 
the Marshal. Office, King’s Bench Prison. He must reside within 
the prison or its rules {b). 

Clerk of the Declarations.] Appointed for life by the Prothonotary. 
Office, in the King's Bench Office. Attendance from 11 to 2, and 
from 5 to 7, in terra, and for a week after Easter and Michaelmas 
terms, and ten days after Hilary and Trinity terms ; at other times 
in vacation, from 11 to 3. 

Clerk of the Dockets, Commitments, and Satisfactions.] Appointed 
by the Prothonotary, and holds his place for life. Office^ in the 
King’s Bench Office. Attendance from 1 1 to 2, and from 5 to 7, in 
term, and during one week after Michaelmas and Easter terms, and 
for ten days after Hilary and Trinity terms; at other times in vaca- 
tion, from 11 to 3. 

Clerk of the Errors.] Appointed by the Chief Justice. Officei over 

(a) He Drs/ant, 4 T. R. 7l0i 5 Id. 511, S. C. 

B 3 


(5) Id. 
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the Chief Justice’s chambers, Seijeants* Inn. Attendance from 11 to 
2, and from 6 to 8, during term and the sittings ; at other times, in 
vacation, from 11 to 1. 

If the cierk of the errors do not receive writs of error, nor do 
those things which appertain thereto, the clerk of the treasury shall 
do the duty of the clerk of the errors in that behalf, (/i. T. 20 C. 1). 

Clerk of the Grand Juries^] Appointed by the Clerk of the Crown. 

Clerk of the Judgments,'] See Clerk of the Dockets ^ supra. 

Clerks of Nisi Prius.] Appointed by the Custos Brevium for the 
different counties. 

Clerk of Nisi Prius for London and Middlesex.'] Appointed by the 
Chief Justice. 

Clerk of the Outlawries.] Sec Filacer , post, p. 12. 

Clerk of the Papers.] Appointed for life by the Chief Clerk. 
Office, Symond’s Inn, Chancery Lane. Attendance, during term, 
from 10 to 2, and from 5 to 9 ; during eight days after Michaelmas 
and Easter terms, from 10 to 2, and from 5 to 8 ; after Hilary and 
Trinity terms, to the last day of giving notice of trial before the last 
commission-day, from 19 to 2, and from 5 to 8 ; during the remain- 
der of the vacation, to the essofgn day of the next term, from 10 to 
2 ; and from the essoign-day to the first day of the term, from 10 to 
2, and from 5 to 8, This office is shut on the last commission-day 
on the circuit, at the Slimmer Assizes, and is opened again on the 15th 
October ; but it will be <%ened in the mean time, to any person, upon 
application. 

Clerk of the Papers of the King^s Bench Prisori,] Appointed by 
the Marshal. Office, King’s Bench Prison. He cannot act by de- 
puty ; and, like the other officers of the prison, must be resident 
within the prison or its rules (c). 

Clerk of the Rules.] Appointed for life by the Prothonotary. 
Office, Symond’s Inn, Chancery Lane. Attendance, in term, from 
10 to 2, and from 6 to 9 ; and during a week before, and a few 
days after, term, from 10 to 2, and from 6 to 8 ; at all other times 
in vacation from 10 to 2. 

Clerk of the Buies on the Crown Side.] Appointed by the Clerk 
of the Crown. Crown Office. 

Clerk of the Treasury.] The Clerk of the Treasury, or, as he 
{€) Re''Jirvant, 4T.R. 716; 5 Id. 5(9. S.C. 
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is usually called, the Cusios Brevium^ appoints the Clerk of the 
Inner and Upper Treasury, and the Clerk of the Outer Treasury. 
These officers attend at the Treasury Chamber, every day in term, 
during the sitting of the Court; and in the evening from C to 8, at 
their office under the King’s Bench Office, Temple. In vacation 
they attend at their office in the Temple from 11 to 3. The keys 
of the Treasury may be had in vacation, and searches made, 8ec. 

Commissioners for taking Affidavits.'] Appointed in every place of 
any importance throughout England, by commission from the Chief 
Justice and one or more of the Puisne Judges, for the taking of 
affidavits in all matters or causes depending, or to be depending, in 
this Court, by virtue of stat. 29 C. 2, c. 5. They are. in nearly all 
cases attornies of the Court; they may be attornies of the Counties 
Palatine, {R. E. 4 G. 4) ; but not persons practising as conveyancers, 
unless they be also certificated attornies. (R.H, 3 & 4 G, 4 ). See post, 
i^ol. 2, Chap. 39, as to affidavits in general. 

Commissioners for the hlxamination of IViinesses*] Appointed by 
the Court upon application of any of the parties to the suit for the 
examination of witnesses, in pursuance of the 1 /r. 4, c. 22, s. 4. 
See jyosU Chap. 2, Sect. 0. 

Commissioners for taking Beul.] Persons other than common 
attornies or solicitors,” appointed in every place of any importance 
throughout England, by commission from the Chief Justice and one 
or more of the Puisne Judges, for the taking of recognizances of. hail, 
in any action depending in this Court, by virtue of stat. 4 W. 
r, 4, s.l. 


Crier and Usher.] The. chief Crier and Usher holds his office by 
letters patent under the great seal, for two lives, and executes it by 
three deputies. The office of deputy, however, is, it seems, distinct 
and separate from that of chief crier and usher, and not dependent 
on him ; and the deputy holds his office for life, notwithstanding the 
deatli or secession of the principal. The fees to the principal and 
deputy are also distinct (J). 

Crter at Nisi Prius in London and Middlesex.] Appointed by the 
Chief J ustice. 

Cmiodes Brevium.] Appointed by the Chief Justice, and hold their 
office for two lives. See Clerks of the Treasury. Office under the 
King’s Bench Office. 

The Cusios Brevium shall indorse upon every writ, on what day, 
and at what hour the same was filed. {R. //. 2 IV. 4, reg. 12 ; Jt. T. 
HOG. 3; 3 T.R. 787.) 


id) G/em V. ileweti. Peake, 182. 
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Deputy Marshal of the King's Bench PrisonJ] Appointed by the 
Marshal. He must reside within the prison or its rules (e). 

Examiner,'] Appointed by the Clerk of the Crown. 

Exigenter,] See Filacer^ infra, i. 

< 

Filacer^ Exigenter^ and Clerk of the Outlawries,] Appointed by 
the Chief Justice (/). Office, No. 1 ,#Puinp Court, Temple. Attendance 
from 11 to 2, and from 5 to 7„hi*4erni, and for a week after Kaster 
and Michaelmas terms, and ten dtiys after Hilary and Trinity terms; 
in vacation, from 1 1 to 3. i 

By rule E, J*. 31 Car, 2, all writs and process, issuing upon origi- 
nal writs, before the appearance of the defendant, must be signed by 
the filacer. But original writs and process thereon are no longer 
issuable in personal actions, excepting for the purpose of removing 
replevin or other suits from inferior courts, and the sul)seqiicnt pro- 
ceedings therein, and excepting also in ejectment. {2 PV, d, c. 39). 
In these excepted actions, the filacer has the signing of writs and 
process, as heretofore; he also has the signing of writs of exigent, of 
proclamation, and capias utlagalum in proceedings to outiawry. 

Marshal and Associate, to the Akf Justice.] Appointed by the 
Chief Justice. Office, Clifford's In^ Attendance, in term, from 11 
to 2, and from G to 8. There areAo fixed hours,, in vacation, 
attendance is usually given from 1 Hto 2. 

Marshal of the King's Bench PrilonJ] He holds his office under a 
pitciit from the crown. lloweverJby siat. 27 O. 2, c, 17, the Mar- 
shal shall hold his office so long^ os he shall heliuve himself well 
in it, and be resident within the vrison or the rules thereof, and 
no longer; and the same of tlie infenor officers of the prison (g). And 
by sect 8 of the statute, the Cora of King’s Bench may remove 
either the Marshal, or any of the/yiferior officers of tlie prison, for 
non-residence, or other neglect of d/ty, or for any such misbehaviour, 
8cc., ns the said Court shall deem sufficient cause for such removal. 
By It, A/. 2 Cr. 4, the M.irshal must reside in the prison, or its rules, 
according to the 5th section of the above act, and of his patent. {See 
H, M. 3 G, 2, respecting the duties of the Marshal, and the govern- 
ment of the King's Bo ch Prison ; and also as to the fees to be paid 
to him and to the other officers of the prisoyi. See also 4 Bur. 2183. 
2185). 

Master of the Crown Office,] See Clerk of the Crown, ante, p. 9. 

(c) Re Bi'i/nnt, 4 T. R. 716 » 5 Id. 9th ed. 49. 

511, S. C, Or) He Bryant, 4 T. R. 716; 3 Id. 

(/) s?ee the 6 G. 4, c. U3, s. 15, Tldd, 500, S. C. 



Officers of ihe Court, i;] 

Master of the King* $ Bench Office ^ or Secondary , Appointed by the 
Prothonotary. The Master's Assistant is also appoiiitcil by the Pro- 
thonotary. Office, Paper Buildings, Temple. Attendance from 1 1 to 
2 for a week before term; from 1 1 to 2 and from (i to B in term; and 
from 11 to 2 after term, until the end of the sittings in London; and 
during the assizes after the issuable terms. At all other times from 
11 to 1. He is not compellable to attend at any time between the 
last day of August and the 21st of October, for the purpose of taxing 
costs on a judgment signed under the 1 4, c, 7, allowing judg- 

ment on causes tried in vacation, &c., to be signed and execution is- 
sued in vacation. (1 JV, 4, c. 7, s. G). ' < 

This officer is more properly called the Secondary, and is a deputy 
of the Prothonotary or Chief Clerk. The business in this Court was 
formerly transacted by clerks in court, as agents for the attornics, in 
the same manner as it used to be in the Exchequer. The Secondary 
was the superior of these clerks, and from this dircnmstancc obtained 
the denomination of Master. 

Upon every appointment to be made by the Master, the party on 
whom the same shall be served shall attend such appointincnt with- 
out waiting for a second; or, in default thereof, the Master shall pro- 
ceed ex parte on the first appointment. (/L il. 32 G,ii; AT, It, 580). 

Prothonotarics.'] Appointed by the Chief Justice, and hold their 
office for two lives (A). 

Sealer of the lVrilsS\ The office of Scaler of the Writs, both in this 
Court and in the Common Fleas, is holden in feu by patent, and is at 
present vested in the Duke of Grafton, who executes the duties of it 
by deputy (i). Office, 3, Inner Temple Lane. Attendance from 1 1 
to 2, and from 5 to 7, during term, and for ten days after every is- 
suable term, and one week after every other term; and from 11 to 3 
at all other times. (It, T, 54 G. 3). 

No printed blanks, or other writs whaLsoever, shall be sealed, be- 
fore the same arc regularly made out and filled up {j). 

Signer of the Bills of Middlesex^ Appointed by the I'lii^nc Judges. 
Bill of Middlesex Office, Clifford’s Inn. Attendance from 11 to 2, 
and from 5 to 7 in term, and for one week after Easter and Michael- 
mas terms, and for ten days after Hilary and Trinity terms; in va- 
cation, from 11 to 3. 

All writs of summons, distringas, capias, and detainer, although 
issued out of this Court into Middlesex, are no lunger to be issued, 
signed, and sealed by this officer, but by the officer who issues 
writs of summons, &c. into other counties, namely, the Signer of the 
Writs. (3'& 4 IV, 4, c. G7, s, 1) (A*). 

Signer of the fVrits.'} Appointed by the Prothonotary. Office, 

(A) See Tidd, Oth ed.'<4G, 4?. L c. 21, s. 63; 1 Chit. Rep. 320* (a) ; 

Ki) By the 6 G. 4, c. Wh the Com- Tidd, 9th cd. 54. 
miwioners of the Treasury are autho- (Ar) Sec the former rule of M. T. 3 
rized to purchase this office. W. 4. 

(J) R. 3 .\prll, 1747; and see the G G. 
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Officert of the Court. 

Klng*» Bench Walk. Attendance from 11 to 2, and from 5 to 7 in 
tenn» and during one week after Easter and Michaelmas terms, and 
for ten days .after Hilary and Trinity terms ; in vacation from 1 1 to 3. 

All writs of summons, dUtringeu^ capias^ and detainer, issued out 
of this Court, Into any county, are to be issued and signed by this 
officer. (3 & 4 jPT. 4, c. 67, s. 1 ; R. M. 3 fV. 4). 

Seamdary.'] See Master of the King^s Bench Office. 

Secondary, on the Crown Side.'] Appointed by the Clerk of the 
Crown. Crown office. 

Tipstaves.] Appointed by the Marshal of the King’s Bench prison. 
Trainbearer.l Appointed by the Chief Justice. 


Sect. 3. 

Cur.sttors. 

The Cursitors are of very ancient institution; they are in nninher 
twenty* four, and were incorporated by Queen Elizabeth. They 
make out all original writs; and the business of the several counties 
in England, in this respect, is distrihuted among them by the Lord 
Chancellor, by whom they are also appointed. They are called Cur- 
sitors, from the writs de curstt ; in stat. 18 Ediv. 3, s. 5, they are 
called Clerks of Course. Office, Roll’s Yard, Chancery Lane. At- 
tendance from 11 to 2, and from 6 to 8, in term, and from 1 1 to 3 
in vacation. 


Sect. 4. 

Sheriffs. 

It is not intended to treat, in this place, of the duties of the office 
of sheriiT, but merely to give an abstract of the few rules of this Court 
relating to that officer and his deputies. As to the duties of the office, 
the reader will find that subject, at least such parts of it as relate to 
the execution and return of writs, arranged under proper heads, in 
the course of the work (nt). 

Every sherlil' ahull appoint a sufficient deputy vtiider the penalties 
mentioned in star. 23 H. 0, c. 10; {H. E. 15 C. 2); and every such 
sherilT or his deputy shall give his personal attendance in Westmin- 
ster Hall, every day during term. {Id.) And by 3 & 4 IV. 4, r. 42, 
s. 20, it is enacted, that from and after the 1st of Jane, 1833, the 
sheriff of each county in England and IVides shall severally name a 
(m) Sec the Index at end of Vol. 2, title Sheriff. 
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Sheriffs* 

sufficient deputy^ who shall be resident or have an office within one 
mile from the Imier Temple Hally for the receipt of writs, granting 
warrants thereon, making returns thereto, and accepting of all rules 
and orders to be made on or touching the execution of any process or 
writ to be directed to such sheriff.*’ 

No sheriff shall issue blank warrants, upon pain of severe punish*- 
ment and fine ; (/?. E,15 Car, 2) ; nor shall he issue a warrant to any 
of his officers, to arrest or attach any person, until a writ shall have 
first been delivered to him. (72. M, 1654, s. 2). 

Formerly, sheriffs, before or immediately after the end of every 
term, were, by 72. E,Q J, 1, bound to deliver into court all writs of la- 
titat, and all writs thereupon issuing, and were obliged to make oath 
that the writs so returned by them were all that were directed and 
delivered to them. Now, however, writs of latitat, and writs there- 
upon, are abolished by 2 IF. 4, c. 39, and, in lieu of them, writs of 
summons and in non-bailable actions, and writs of capias in 

bailable actions, are issuable. By the same act and the forms given 
thereby, it will be found, that the sheriff or other officer to whom a 
writ of capias is directed, must, immediately after the execution of it, 
return the same to the Court, together with the manner in which he 
has executed the same, and the day of such execution; or, if the same 
remains unexecuted, he mnst return it at the expiration of four months 
from its date, or sooner if ordered by the Court or a Judge; and if 
ordered by the Court in term, or a Judge in vacation, to make sucli re- 
turn, and he omit returning it, he may be attached for a contempt, 
the Judge’s order (if any) being first made a rule of Court, and a 
copy of the rule served. He may also, after the return day of any 
writ of capias ad satisfaciendum, fieri facias, or elegit, be ruled by the 
Court or ordered by a Judge in vacation to return the same, and may 
be attached in a similar way for disobeying such order (n). The 
sheriff, however, cannot be thus compelled to return the writ between 
the 10th August and 24th October (o). 

When the rule or order to return a writ expires in vacation, flu* 
sheriff must file tVie \v«it at the expiration of the rule or order, or as 
soon after as the office opens, (72. E, 2 IV. 4, r. 1 1 ); and the officer with 
whom it is filed must indorse the day and hour of such filing. {Id. r. 1 2). 

In the case of a habeas corpus, returnable immediate, the sheriff 
shall make his return the same day the writ is delivered to him, and 
shall bring the body immediately, as is rcijuired by the writ, without 
permitting him to wander abroad by colour or pretence thereof. 
(72. M. 1634, A. 7; post, rol. 2, lio I, Chap, 3). 

If any sheriff, under-sheriff, bailiff of sl liberty or bis deputy, or 
other sheriff’-^ bailiff, &c., shall w'ilfully dfday the execution or return 
of any process or execution, or shall take or require any undue fees 
for the same, or shall give notice to the defendant, thereby to frustrate 
the execution of any process or writ, or, having levied money, shall de- 
tain it in his hands after the return of the writ, he shall be liable loan 

(n) See 2 W. 4, c. 3**, and R. M. a W. ment, po^rf, 131, Sre- 
4 , reg. 13, and the thckIv* of compelling to) MS. M. T. 1833. 
the return and prccurinj the attach- 
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attachment, &c. (/?. AT. 1654, s. 2). So, ff he take immoderate or ex- 
cessive fees for executing a writ of possession or of restitution of pos- 
session, this Court will proceed to punish him according to law (o). 

If any bkillfT or sherifTs oflfirer shall take a warrant of attorney from 
any person in his custody, unless in the presence of an attorney for 
the defendant, he shall be severely punished. (72. ^.15 C, 2). 

No under-sheriff, or sheriff’s bailiff, or bailiff of a libert)', shall 
practise as an attorney; (72. M, 1654, s. 1); also, no sheriff’s officer, 
or other person concerned in the execution of process, shall te per- 
mitted to be bail in any action in this Court. (72. M. 14 O. 2). 


Sect. 5* 

Aitornies, 

1. Articled Clerks^ 16 to 23. 

2. AttornieSf their Privileges^ <^c., 23 to 32. 

, 3 . j Appointment of, to sue and defend, 32 to 38, 

4. , Duties ami l:ndertakings, ^c. of, and how pun^ 

ished for Misconduct or Negligence, <^c., 38 to 44. 

5. , Delivery of Bill, Taxationof, and Remedy for Costs, 

44 to 55. 

1. Articled Clerks, 

No attorney shall have more than two articled clerks at the same 
time; (2 G. 2, c, 23, s, 15); nor shall an attorney take or retain an 
articled clerk after he has left off practice, or during such time as he 
shall not actually practise or carry on the business of an attorney^ 
(22 C. 2, c. 46, 7). 

Also, no attorney, employed as a writer or clerk by another attor- 
ney, shall, during the time he is so employed, take or have any clerk 
under articles; and no service to such attorney, during the time he 
is so employed, shall be deemed good service ( p). 

The Articles (^).] In order that a person, before he can be admitted 
an attorney, shall acquire competent skill and knowledge to conduct 
the business of an attorney, it is enacted, that no person shall prac- 
tise as an attorney in any Court of record, unless he have been bound, 
by contract in writing, to serve as a clerk, for the space of five years 
from the date prospectively, to an attorney duly and legally sworn 
and admitted, (2 G, 2, c. 23, s, 5, made perpetual by 30 G, 2, c. 19, 
s. 75; and see 72. ilt 1654, ss, 1, 4); or for the space of three 
years to such attorney, if he (the clerk) have taken the degree of 
bachelor of arts or of law in the Universities of Oxford, Cambridge, 

io) n. M. H>54. a. 2. Astothereme- see Frazer^a eaae, I Burr. 291, and 
Uy .'leaiost a sherifif or batUfr for extor- poat, p. 18. 

tion, see Tidd*s Supplement, 53. {q) See a form. Chit. Forms, 1- 

(p) II. T. 31 G. 3, r. 2; 4T. U. 379; 
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or Dublin, provided he have taken such degree within four years 
previously, and provided such degree of bachelor of arts has been 
taken within six years, or such degree of bachelor of law has been 
taken within eight years after matriculation, (1 & 2 G, 4, c. 48, s. 1, 
amended by 3 G. 4, c, 16) ; under a penalty of 50/., (2 O, 2, c. 23, 
ss, 12 — 24). These provisoes, however, as to having taken a degree, 
do not apply to persons who. have taken such degree previous to the 
passing-of the 1 & 2 G. 4, c. 48. (7 G. 4, c. 44, s, 5). Where a gen- 
tleman who had taken the degree of bachelor of arts at Cambridge 
articled himself to an attorney fur three years, but, having served only 
two motiths, abandoned the contract, and, after the expiration of the 
three years mentioned in Che original articles, he was assigned to 
another attorney with whom he served two years and ten months, the 
Court of Common Pleas held, that as the original articles had expired 
previously to the assignment, the service under it was not a service 
within the meaning of the 1 & 2 G. 4, c. 48, s, 1 (r). 

The attorney must not, as we have just seen supra,hixye left off or 
ceased to practise, nor must the clerk serve as a writer or clerk to 
another attorney. But if the clerk serve five years to the protho- 
notary or secondary of this Court, (2 G. 2, c. 23, s, 16); or to the 
master of the crown office, (49 G. 3, c. 28); it will be sufficient to 
entitle him to his admission. The clerk may also serve one of the 
five years with a barrister or certificated special pleader. (1 & 2 G. 4, 
c. 48, s. 2, post, p, 18). 

By the 9 G. 4, c, 49, persons who have served their articles of 
clerkship in any of the courts of Great Sessions in Wales (now abo- 
lished) or of the counties palatine, may, upon payment of 120/. stamp 
duty, be admitted an attorney or solicitor in any of the Courts at 
Westminster. And by the 1 /K. 4, c. 70, 16, J7, ^persons who 

had been attornies of the now abolished courts of Chester or Wales 
are allowed to practise and be admitted in any of such courts, upon 
payment of one shilling (s), &c. 

By the 9 G. 4, c. 25*, S. 1, the solicitor or attorney of the treasury, 
customs, excise, stamps, or other branches of the revenue, may act 
and practise as such (/)• 

The articles must be stamped before they are engrossed. (34 G. 3, 
c. 14, ss, 10, 11). Occat^ional indemnity acts, however, allow the 
stamp to be afterwards impressed*. 9 G. 4, c, 49, s, 2). Stamp 
120/.; and for any counterpart or duplicate, It, 15s, (55 G« 3, c, 184)* 

Where an attorney took a turnkey of the King's Bench prison as 
an articled clerk, evidently for the purpose of securing the business 
of the prisoners, the Court ordered the articles to be cancelled (u). 

Affidavit of execution.] Within three months, after the date of the 
articles, an affidavit must be made of their exeevtion^ and filed with 
the secondary or his clerk ; which affidavit must’ specify the names 

(r) £jrp. Vnthahk, 2 M. & P* 453, {«) See Kx p, lOffui, 1 B. 5c Adol. 95 

and seehUp. Howie, 2 Chit. Hep. 01, 8ee v. Taunr/m, tjBingh. 40 

post 20. (u) Fraser's case, J Bur. 201* 
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of the attorney and clerk, and their places of abode, together with 
the day of the date of the articles (x). 

The officer with whom this affidavit is filed, shall enter in bis book 
a memorandum of the substance of such affidavit and of the day on 
which it was made and filed; for which he may take a fee of 2s. Cd. 
(22 O. 2, C.40, G). At the same time he shall make a memorandum 

on the back or bottom of the affidavit, of the day of filing the same, 
(/d. s. 3). 

As clerks frequently omit by mistake to make and file this affidavit, 
an indemnity act is occasionally passed, to remedy the omission (y). 
A clause of this nature in the indemnity act of 4 0. 4, c. 1, has been 
held to bo prospective as well as retrospective ; and extended to those 
who were in default during the time for which it was made, and was 
not limited to those who had incurred penalties or disabilities before 
it passed (z). 

Enrolment of AriiclesS] Within six months after execution, the 
articles must be enrolled or registered with the officer appointed 
for that purpose, together with an affidavit of the execution ; and if 
not enrolled or registered within that time, the service under the ar- 
ticles shall be deemed to commence from the date of such enrol- 
ment. (34 G, 3, c* 14| s. 2). The officer of the King’s Bench with 
whom they are to be enrolled is the Master of the King’s Bench 
Office. Where the articles wore lost, the Court allowed a copy of 
them to be enrolled (a) ; but they have no power to remedy an 
omission to enrol the articles, &c., within the time here limited, for 
it is expressly enacted by the statute, that the service, in such a case, 
shall commence from the date of the eHlolment only (b). Indemnity 
acts, however, arc occasionally passed, to remedy the omission. (6Ve 

1 W. 4. c. 2G, s. G). 

ServiceJ\ The clerk shall continue and be actually employed by 
the attorney or solicitor to whom he is bomrui, or by his agent, in 
the proper business, practice, or employment of an attorney or soli- 
citor, during the entire period of service, (viz. for Jive years) (c), spe- 
cified in the articles, (22 G. 2, c. 4G, r. 8 ; 2 Cr. 2, c. 23, s. 5) ; and of 
the time so apeciBed he shall not serve more than one year with the 
agent, ( l{. T* 31 G. 3 ; 4 2\ R, 379). Or if he be bound for five years, 
«nd serve a part of the time (not exceeding a year) as pupil to a 
practising barrister, or certificated special pleader, such part shall be 
reckoned and allowed him In the five years. (1 & 2 G. 4, c. 48, s. 2). 
These provisions must be strictly complied with ; there must be an 
actual and continued service under the master’s control, during the 

<t> 22 G. 2, c. 4G, ss. 3, 5; see form Is) Re Steatrenson^ 2B. AC.34. 

of the affidavit. Chit. Porms, 3. («r) £r p. Clarke, 3 B. ^ Aid. (ilO. 

(r) 4>ee 7 O, 4. c. 44, m. 1. 4; 7 * 8 (&> Br p. Pitfrim, 2 D. H. 420; 

G. 4, r. 45; 0 G. 4, c. 47. s. 3; c. 40, 1 B. & C. 2(i4, S. C. 

•. 2; It G. 4, c. 0, s. 7; 1 Will. 4, c. 28. <c) JSrp. Tench, Chit. Coll. Stet. G7, 

ft. G. n. 0. 
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entire period of five years^ specified in the articles. Serving a part 
of the time with another attorney, even with his master's consent, 
and the remainder of the time with his master, is not deemed suf- 
ficient (d) ; but it is not inconsistent with these regulations, for the 
clerk, in his leisure hours, after he has done his master’s business, to 
do business for another attorney (e) ; and perhaps, under very special 
circumstances, the Court would not be so very strict in their con- 
struction of the statute in this respect, if there has been a bond fide 
service (/). And where the clerk, with the consent of his master, 
had served portions of his time to an agent, and within two months 
of the expiration of the five years, he was absent from his duties, 
with the consent of his master and the agent with whom he was 
engaged, but after the period of the five years he served out the 
two months, he was admitted an attorney (g). If the service has 
been prevented by the act of God, and the applicant has done all in 
his power to serve, it will be sufficient. And therefore an articled 
clerk, who had served under the articles two years and a half, 
when he was prevented by illness from giving regular attention to 
business during the rest of the term, but attended as his health 
permitted, was allowed by the Court to be admitted an attorney (A), 
But where an articled clerk held the office of surveyor of taxes dur- 
ing the time for which he was hound, although it appeared that this 
occupied but an eighth part of his time, and that the remainder was 
devoted to the study of his profession, yet the Court held that this 
could not be deemed a service of his whole time, so as to entitle him 
to be admitted ; and having been admitted, they ordered him to be 
struck off the roll (i). The clerk, however, in this case, afterwarda 
bound himself to another at^rney, and served him ttoo years, at the 
expiration of which period he was again admitted an attorney, upon 
an affidavit, that, for more than three of the five years for which he 
was originally bound, his service had been given to the attorney to 
whom he was articled ; and on a motion to strike him off the rolls, 
it was held that his service under the first articles could not be 
coupled with his service under the second, so as to entitle him to be 
admitted (A:). 

But if the attorney die before the expiration of the period of ser- 
vice, or discontinue his practice, or if the contract be cancelled by 
mutual consent, or the clerk be discharged by rule of Court, If the 
clerk be afterwards (no matter at what distance of time) (/), bound 
by contract in wanting to serve, and shall actually serve, another 
attorney^ for the residue of the five years, such service shall be 
deemed good and effectual, as if the clerk had continued to serve the 
person to whom he was originally articled ; provided an affidavit of 
the execution of such second articles be made and filed within three 

(d> Exp. Hm, 7 T. R. 4;S6. (0 Re Taptor, A B. Ar A. S38 ; D. 

<e) Erp. BiftfU, d W. BU 7^^* & H* C. ; and see Hex v, Seri* 

i f) See Fleteher^g CAset 2 W. Bl. veneFg Companp^ 10 B. 6c Cress. All. 

ig) Rxp- Hubbard, 1 Dowl. F.C. 4W, (A) He T&pior, 0 D. & II. 428; 4 B 

and MSS. Ac Cres. 341, S. C. 

(/i) Rxp, Matthewe, 1 D. Ac Adol. 160. (/) Re Smith, 1 D. Ac R. 14. 
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months after the date of the same, Ih the manner already speci- 
fied (m). These second articles must have a stamp of 1/. 15s. (55 Cr. 3, 
c. 184). They should stipulate that the clerk should serve such a 
nevr term as. will make up, with the prior service, the full and actual 
service of five years. 

Where a clerk had served part of his time with a master who had 
left the country, and, before his articles were assigned to another mas- 
ter, an interval of ten months had elapsed, which he was notserv* 

ing under any articles^ but under the assignment he served the remain- 
der of the time specified, the Court would not allowhim to be admitted, 
until he had served out the ten months under the new articles (n). 

The Court have granted a rule to discharge an articled clerk where 
the attorney to whom he was bound had become bankrupt and ab- 
sconded (o) ; and the Court directed the rule to be served at the last 
place of abode of the attorney, on the clerk to the commission of 
bankruptcy, and also to be stuck up in the King’s Bench Office. 

Where the business of an attorney had so much decreased, that 
there remained little or nothing for the clerk to do, and consequently 
he could not gain the necessary instruction in his profession ; the 
Court, upon application, and an affidavit of these circumstances, re- 
ferred it to the master, to ascertain what portion of the premium ori- 
ginally received with me clerk should be refunded (p). So, upon 
the death of the attorney before the expiration of the period of ser- 
vice, or if under any other circumstances ( 7 ) the clerk, or his parents, 
would in justice be entitled to a return of a part of the premium 
given with him, the Court, It should seem, would interfere in the 
same summary manner ; and where a^arty was articled as a clerk 
to one of two attornies in partnership, and paid a premium, and acted 
as clerk to the two partners for two months, v^hen the attorney to 
whom he had been articled died, the Court ordered the surviving 
partner to refund a portion of the premum, although, at the time of 
payment of such premium, his partner was Indebted to him, and the 
premium had been set off in account between them (r). 

Affidavit Service*^ Before admission,- the clerk, or the attorney 
to whom he was bound, must make an affidavit that the clerk **huth 
actually and really served and been employed by such attorney, or 
his agent, during the whole of the five years;” and must file such 
affidavit with the Secondary (s). 

Notice of intention to apply for AdmissionJ^ Every person intending 
to apply for admission as an attorney of this Court (not being an at- 
torney of any other Court) shall, during one full term previous to the 

<m> 22 G. 2, c. 46, s. O 5 and see Oir- <p) 2 Barnard. 5J27 ; and see 1 Id. 331. 

Ur* case, 2 W. B), 257. (^) See Ex p* V^nkerd, 3 B. 6c A. 

(n) Exp. Rmtde. 2 Chili, Bap. 61 ; and 25? ; 1 Chit. Rep. 6i)4. S. C. 

see Kxp. Vnthank. 2 M. 453, ante (r) HU p. Bapfep, 9 B. & Cres. 601. 

17* («) 22 G. 2, c. 46, 8. 10 s see form of 

(o) ^iM>n. 1 Chit* Rep. 558 ; 2 Chit* the affidavit. Chit. Forms, 4. 

Rep. 62, S. C. 
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term in which he shall apply to be admitted, cause his name and 
place of abode, and the name and place of abode of the attorney to 
whom he was articled, written in legible characters, to be affixed on 
the outside of the Court of King's Bench, in such place as public 
notices are usually affixed, and also ^n the King's Bench Office ; 
otherwise he shall not be admitted (f). Where the clerk has served 
part of the time with one attorney and part with another to whom the. 
articles were assigned, the name of the assignee must be inserted in 
the notice (?«). It seems that if the notice be affixed any lime before 
the sitting of the full (h)urt on the first day of the term, it will 
suffice to procure the admission on the last day of the term (a;). 

Entry of Name, Sfc, at Jud^e*s ChambersJ] One full term before 
the term of his application for admission, he shall cause to be entered 
in a hook, kept for this purpose at each of the judges* chambers of 
this Court, his name and place of abode, and the name and place of 
abode of the attorney to whom lie was articled ; otherwise he shall 
not be admitted. (/£. T. 33 Cr. 3). 

yiffidavH of Stamp Duty being paid ^ and of Enrolment, <5fc.] Previous 
to admission, the clerk must make an affidavit of the stump duty 
having been paid ; specifying also in such affidavit the name and 
place of abode of the attorney to whom he was articled at the lime 
of the execution of the articles, as also the time of enrolling or regis- 
tering the same; and if the person intending to apply for admission 
be already an attorney of another Court, he must also specify in the 
affidavit the Court In which, he was admitted, and the time of his 
admission. This affidavit must be filed with the Secondary (y). 

Examination.'] After the expiration of the service, and before the 
clerk is sworn or admitted, he must be examined, as to his fitness and 
capacity, by one of the judges. (2 0,2, c. 23, s. 2). 

Call at the master^ s office, and gel the original affidavit of the exe* 
cutioii of the articles which were filed there. Having ftutde the 
affidavit of service, and the affidavit of the payment of the stamp 
duties, S(C, above mentioned, before a judge, carry these three affidavits, 
and that part of your articles which was signed by your master, to the 
judge* s chambers ; give them to the cl^rk, who will then introduce you, 
and your master he accompany you) to the judge. If your master 
do not accompajty you, it woultl be right ( if he have not joiried in the 
affidavit <f service) that he should certify your service upon the back 
of the articles, but this is not absolutely requisite. The judge, upon 
examining these affidavits and the articles, and upon examining you 
as to your fitness, will, if he deem you duly quaiyied, grant his flat 

(f) R. T. 31 G. 3, r. 2 ; and see 4 T. (jr) Es%;haveu, 4 D. & R. (m. 

R. 4(12; 4 D. & R. M6. See form of (y) 34 Q. 3, c. 14, s. 3. See the form 

the notice. Chit* Forms, 4. of It, Chit* Foims, f. 

(u) EJtp. Stokes, 1 Chit- Rep. 556; 

£Lr p, Jones, 1 Dowl. P-C- 43d. 
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for your admission. Pay the clerk 10^: M, Carry this fiat and the 
affidavits to the master* s office, and give them to the clerk. Pay him 
251, ( the amount of the stamp duty upon the admission, 55 G,Ji, 
c, 184), and his fees: he will then engross your admission, and vtform 
you at what time you are to attend in Court to he sworn. If there be 
any difficulty in obtaining this admission, then a petition Avith a full 
aflSdavit may be laid before the Court («)• 

Swearing,'] Before admission, the clerk must be sworn in 
Court, (2 G. 2, c, 23, s, 2) ; and he must attend at Westminster for 
that purpose, at the time mentioned by the master. The oaths to bo 
administered to him are the oaths of allegiance and supremacy, and 
the declaration against popery, (7 &8 IT. 3, c. 24; 13 IV, 3, c, G, s, 3) ; 
but if he be a catholic, then, instead of these oaths and declaration, 
he may take the oath in 31 O, 3, c, 32, or 10 O. 4, c, 10. lie must 
also, in either case, take the following oath: A. B., do swear 

that I will truly and honestly demean myself in the practice of an 
attorney, according to the best of my knowledge a7id ability,** {2 G. 
2, c. 32). If the clerk be a quaker, he may make an affirmation 
instead of these oaths. (12 G,2, c, 13, s, 8). The oaths may be 
taken and the declaration subscribed before a single judge in the bail 
court. ( 1 G. 4, c. 55, s, 4). 

Admission,] After the clerk has taken the oaths, and afler the 
affidavit of execution df the articles, and the affidavit of the payment 
of the stamp duty, &c. already mentioned, have been read, (22 G, 
2, c, 46, s. 4; 34 GiS, o, 14, s. 3), the admission (being written in 
English on parchment, and stamped, as is already mentioned), will 
then be signed by one of the judges, and delivered to him, (2 Cr. 2, 
c,. 23, s, 2), 

If any fraud or false swearing have been practised to obtain the 
admission, the Court, upon bcing'vnade acquainted with it, will strike 
the party oft' the roll; Thus, where an attorney and clerk joined in 
the affidavit of the execution of the articles, and the clerk swore to 
the service under them, and was consequently admitted ; it appearing 
afterwards that the articles were merely collusive, the pretended 
clerk being in fact an apprentice to a hatter, and his affidavit of ser- 
vice under the articles false, the. Court ordered the clerk to be struck 
off the roll, and granted an attachment against the attorney for the 
collusion (a). But without some such fraud or false swearing, the 
admission will in general be conclusive evidence of its having been 
obtained properly, especially where the attorney was not .admitted 
until after some opposition (5), or where he has been admitted for 
some length of time, as three years and a half (c). 


Enrolment of name,,,Jtdm%ss%Qn, tS'C.l After admission, the name of 


(r> Chit. Sum. l>Ta. 4* ^ 

(o) lir, v, HiU, 2 W, 111. 391 ; JRs 
Ta^lw, 5 B. a: A. 


(&) £:r & S BJngb. 160$ 7 Moore 
07^, S, 

tc) Re Anon, 2 B. & Adol. 766 
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the clerk will be entered on the roll by the master ; from which it 
is afterwards copied into the book kept in the master's oillce (d). 
If any person practise as an attorney before such admission and 
enrolment, or if, after being admitted and enrolled, he allow any 
other person, not duly cidmittcd, to prac|ise in his name, he is liable 
to a penalty of 50/., recoverable by any person who will sue for the 
same. (2 G. 2, c. 23, s. 24 ; 22 G. 2, c. 42, s, 12). 


2 . Atiornies. 

Ceriijicate,'] Between the 15th November and the 16th December 
in every year, (54 G. 3, c. 144), e%'ery attorney shall deliver to the 
commissioners of stamps, or to the officer appointed by them, at their 
head ofhcc in Middlesex, a note in writing, containing the name and 
usual place of residence of such attorney; and thereupon, upon pay- 
ment of the duty, he shall receive a certiffcate under the hand and 
name of the proper officer. (37 G. 3, c. 90, s. 26). 

This duty is regulated thus : If the attorney reside within London 
or Westminster, or within the limits of the two*pcnny post, then, if 
he have not been admitted three years, he shall pay 6/, yearly ; but 
it' three years or more, 12/. If he reside out of the limits of the two- 
penny post, and have not been admitted three years, he shall pay 4/. 
yearly ; but if three years or more, 8/. (55 G. 3, c, 184). If the pro- 
per duty be not paid, the attorney caanot recover his fees (e). 

The certiffcate in all cases on the 15tb November, (54 G. 3, 

c. 144), without ony reference to the day on which it was taken out. 
If taken out before the 16th December, it will have relation back to 
the i5tii November, and protect the attorney from penalties incurred 
before that time fur having practised without a certiffcate; but if 
taken out after the 16th December, it will have relation only to the day 
on which it issues. (See 37 G* 3, c-00, 9 . 26 ; 54 G. 3, c. 144, s. 14). 

The certificate, when obtained, miist be entered with the proper 
officer of the Court in which the attorney was admitted; and such 
officer shall, on payment of one shilling, enter in the proper book the 
iiaiue and true residence of the attorney, .and the date of the certi- 
ficate. (37a.3, c. 90, s. 27). 

If any attorney shall, in his own name or the name of another, sue 
out any writ or process, or commence, prosecute, or defend any action 
or suit, or any proceedings in any Court holding picas where the debt^ 
or damage shall amount to 40s. or more, for fee or reward, or shall* 
act in Court as an attorney, without having first obtained and entered 
his certiffcate, as above directed, or shall deliver in a false or fictitious 
place of residence, with intent-to evade the payment of the higher 
duties, he shall forfeit 50/., and be incapable of maintaining any action 
for fees for prosecutng or defending suiu, &c. without having ob- 
tained a certificate, as aforesaid. (37 G. 3» c. 9^ a. 30). This, how- 
ever, does not, it seems, extend to actions the attorney is 

(d) See net trtn, PUcfcsr r. WUket, Chit. Col. 

aiid2G. 2, c.23,s.l8; TIdd. 9th ed. 71- btkU 78. 
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himself a party (/) ; nor to suits in the sheriff’s court, although pro- 
secuted there by virtue of a writ of justicies^ for more than 405, {g). 
It has been doubted whether an attorney is liable to distinct penalties 
for each step he takes in a cause, during the time he is without his 
certificate, or for one penalty only for all the proceedings he takes in 
it (/i). Where two attornies are in partnership, both must take out 
and enter their certificates (f) ; and if both neglect to do so, they must 
be sued separately, and not jointly, for the penalties (^). A com- 
mon informer may sue for the penalty (/). But it may be neces- 
sary to observe, that although an attorney renders himself liable 
to a penalty for thus practising without a certificate, the proceed- 
ings taken by him are not deemed void or irregular on that ac- 
count ; for the interests of the client are not to suffer by the mis- 
conduct of his attorney, and a party is not bound to inquire and as- 
certain wliethcr his attorney is properly qualified before he employs 
him (f»). This might be otherwise, however, where it could be clearly 
ahewn that the party, when he retained the attorney, knew he had 
not taken out a certificate* Nor is it a ground of objection to bail, that 
the attorney has not taken out a certificate (w). And the plaintiff’s 
cause having been conducted by an attorney who has not taken out 
his certificate, or even by a person who is not an attorney, does not, 
it seems, deprive the plaintiff of his riglit to full costs against the de- 
fendant (o). It has been decided, however, in a late case, that a 
warrant of attorney executed by a defendant in custody on mesne 
process, in the presence of and attested by an attorney who had not 
taken out his certificate within a year, was invalid (p). 

If an attorney neghct{q) to take out his certificate for one whole 
year, he shall thenceforth be incapable of practising in Court, cither in 
his own name, or in that of any other person ; and his admission shall 
be deemed void (r) ; but the Court may order him to be re-admi f ted, np’^ 
on payment of all arrears of duty, since the expiration of his last certi- 
ficate, and of such further sum, by way of penalty, as the Court shall 
think proper. (37 G. 3, c. 90, s. 31). If an attorney so neglects to take 
out his certificate for the space of one whole year, he is liable, under 
the 37 0.3, e. 90, s. 30, (ante, p. 2^), to a penalty for practising 
during that period, although he regularly take it out afterwards (s). 

(/) Prior V. Moore, 2 M. & S. 605; 3 Bingh. 9, S. C. ; Anon. v. SeJton, 

Skirrotv v. 5 M. 5c S. 2ilU 1 Dowl. V. C. 1«(>. 

iff) f’Cfwtjf V. « T. B. . (p) \. Dodd, Tlcld's Supple^ 

{h) Kdtmnutm v. i>am, 4 Esp. 14. mvnt, 57. 

to Id. The wont ** neglect” hero uro<I 

(JIf) Darts V. Kdmonson, OB. & P. hni^rts “ culpability.” per Alitotf, 
302; liarntn’d v. t New Kep. C- J., 2 !>. 5c R. 239. 

245; nverrullng 2 East, 5tRk S. C. (r) See Skirruw v. Tflg?r» 5 M. 5c S. 

</) Bttntnrtl V. Gojrtihtfr, 1 New Rep. 28]. As to the evidence of his tint h:t\ - 
245; overruling 2 East, 509, S. C. ing taken out his certificate, At., sct 

(m) fVeMt V. 1 D. 5t R* 215; IW/rce v. Hy»ale, 5 B. 5e Cree. 7 

Reader v. Blrean, 10 MOore, 261$ 3 5c R. 512, S. C. 

BIngh. 9, S, c. (4t) Sia cJt. \ . Exch.^Nov. 

(n> Atnm. 2 I’hlr. Rep. 98. 18^. ^ 

(o) Readtr v. Biottm, lU Moore, 261 ; 
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The practice as to the re*admission of an attorney, who has not taken out 
his certificate during one whole year, is thus : Where the attorney has 
not practised on his own account since the expiration of bis last certi* 
ficate, the Court, upon application, and upon affidavit of the payment 
of the duty on the articles, the admission under them, and up to what 
time the attorney obtained his certificate, and stating the reason (as 
illness, absence abroad, embarrassments, or poverty, &c.} {^) of his not 
having continued to take out his certificate, the manner in which he 
has since been employed, and that the usual notices have been affixed, 
&c., in the same manner as upon an original admission, (antCf 21), 
will make a rule that he be re* admitted, without payment of fine or 
arrears of duty (a). And the same where the attorney has not prac* 
tised since hU admission (jc), except the affidavit in that case is some- 
what different (a). But where the attorney has practised on his own 
account since the expiration of his certificate, the Court wilt not order 
him to be re-admitted, except upon the terms of his paying all arrears 
of duty, and a fine, which is usually 51. or less; and in this case, the 
Court also will require to be satisfied by the affidavit that the party’s 
not having taken out his certificate arose from the mere neglect of 
himself or his agent (z), and not from any wilful omission or impro- 
per motive (a). The only exception which has been made so as to 
dispense with the usual term’s notice before making this application. Is 
where the party has continued to practise, having reason to suppose 
that his agent, or some other person, has taken out a certificate for 
him (6). Pecuniary difficulties, or illness (c), or absence abroad (d), 
will not dispense with such notice. The rule, upon this application, is 
in the first instance only a rule nisi. On its being made absolute, it is 
usual and proper to take it to the master^ s office, and get it entered there. 
A Judge will not entertain the application at chambers {e). When 
an attorney, having ceased to take out his certificate, is o^ the roll, it 
is not usual to expunge his name; but when a rule fur rc-admission 
is presented at the office, a memorandum of such re-admission is pre- 
fixed to the party’s name on the roll. It is settled, however, that 
when the rule for his re-admission is obtained, he may practise, and 
sue for business done afier the obtaining it, although before he has 
caused his re* admission to be entered at the master’s office (/). 

Indemnity acts are occasionally passed, to prevent the neglect of 
the attorney to take out his certificate vitiating the service of the clerk. 
(See 1 W, 4, c. 62, s. 26). Indemnity acts are abo occasionally pasted, 
to relieve the attorney himself who has neglected to take out his cer- 
tificate. {See 1 W. 4, c. 26, s. 6). 


(f) Bsp. Wehards, I Chit. Rep. 101, 
102 ; Mis p. CunninghoM, 1 Bingh. 91, 
7 Moore, 410# S. C. 

(u) JSs p. CUarket 2 B. & AM. 314; 
JBlr p. CaUand, Id. 310; Bxp. Matmnu 
1 Chit. Rep. 109# 2 D. & R. 238. S. C.; 

k Aid. 

Bsp. 

Jones, 2 DowL P. C. 199. 

(a) See forms of affidavit and no- 


j&sp. rnompsan, x uowi. r. n 

f»i JtoWsSft, IW; 


tice. Chit. Porais# 9, 11; and of'^the 
nda^ Id. 11.'' 

(6) Rrp. Bmtlett, 1 Chit. Rep. 7# 207; 
Ex p. Wintee, I B. & Aid. 180; iEr p. 
Jones, 4 Moore, 347; k^sp* Vaughn, 
TIdd# 9th«d. 32. 

(r) Esfi. MbtrOett, 1 Chit. Rep. 207. 
(If) Exp. Watson, 2 Chit. Rep. 200. 
(6) JSrp. Owen, 1 DowL P.C.311. 

(/) Csrm v» Sharp, 1 B. k Adcd. 380, 
sea form of rule there. 
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Entry of name in the book at the King's Bench OfllceS\ Every at- 
torncy practising in this Court, and residing in London or Westmin- 
ster, or within two miles thereof, shall, in a book to be kept for that 
purpose in the master’s office, enter liis name, and his place of abode, 
or some other place where he may be served with notices, sununonses, 
orders and rules; and he shall make the like entry as often ns he 
changes his place of abode, or the place where he may be so served 
with such notices, &c. (/£. //. 8 see post, 29). 

His admission in other Courts."] An attorney In this Court may be 
admitted a solicitor in any of the Courts of equity, without payment 
of stamp duty; (2 G. 2, c. 2ti, s. 20); so a solicitor in equity may 
he admitted an attorney of this Court. (22 G. 2, c. 45, s. 15). And 
by 1 4, c. 70, jp. 10, attornies of the Courts of King’s Bench and 

Common Pleas maybe admitted and practise in the Exchequer. Also, 
an attorney, admitted in any of the Courts at Westminster, may 
practise in an inferior court, ]irovided he is in other respects qualified 
by the custom of the place. (0 G. 2, c. 27, s. 2). 

Practising in the name of another, or in a court in which he is not 
admitted.] An attorney of any one court of Westminster may prac- 
tise in any of the other courts there, in the name of an attorney of 
such other court, provided he have a consent in writing signed by 
such attorney (o do so; (2 G. 2, c. 2«3, s. 10); and provided both at- 
tornies have regularly taken out and entered their certificates. (25 
G. 3, c. BO, s* S). But this shall not extend to permit attornies of the 
courts of great sessions in Lancaster or Durham, or other inferior 
courts in England, to practise iit the courts at Westminster, either in 
their own name, or the name of any other person. (34 G. 3. c. 14, 
JT. 4). Even where the consent was not in writing, the Court held 
that a demand of costs by an attorney prosecuting an action here in 
the name of another was sufficient to ground an attachment (/i). But 
where there was no consent wdiatever, as where n person put an at- 
torney’s name to process without his authority, the Court set aside 
the proceedings for irregularity, and granted an attachment against 
the person who had thus acted (i). And in a late case in the Com- 
mon Pleas, where process appeared to hi^ sued out in the name of A. 
by B., neither of whom were attornies of that Court, and had no au- 
thority of any other attorney to abt In his name, the Court set aside 
the proceedings, and ordered A. and B. to pay the costs (k). 

If an attorney acts In a Court of which he is not admitted, pro- 
ccefRhgs will be stayed, and be will be ordered to pay the costs; and 
it ifStot too late to apply even alter issue joined and notice of trial 
given (I). And he could not maintain an action for his fees, or even 
for money out of pocket neither has he any Ih^n for bis costs, or 
for money disbursed (m). 

jiiloudng^MH unqualified person to act in hlsftaare.l If, an attorney 
allow Hn unqualified person to aci In his name, or shall in any man- 

Ssy.dS. « log; Thwattm v« S^m^emsm, 1 H. & 

(j) Qpipenaelm v. ManHsont 1 Bur. M. 199; Id. ifiKI; 2 M. A M. 33. 

20: Hopfcood x. Adorns, S Bur. 2e0f), (m) Ldothom r. Hhfe* I Dowl. P. C\ 

{k) HotcAriA# V. Eiitvciixfo, 4 Moo.eoa. 594, I C. Sc M. 128, S. C.: rinewit v. 
\l) Cowtfabts V. JoloMoe, 1 Dowl. P. Holt, 4 Taunt. 452. 

C. 590; see Hitler x. Towers, Peake, 
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ner act as agent for such person » the Court, upon application and affi- 
davit of the facts, may order tlie attorney to be struck off the roll, 
and may commit such unqualified person to the prison of the court 
for any time not exceeding one year (/). Where a bailiff had written 
to an attorney for writs, which the latter sent, without knowing any 
thing of the parties or circumstances ; but the bailiff had never re- 
presented himself, or been considered as an attorney, nor looked for 
any profit upon the law proceedings; the Court held, that, although 
this was not a case within the statute, yet that it was a most improper 
practice, which the Court, in virtue of its general jurisdiction over 
attornies, would punish severely (m). But the Court of Common 
refused to strike an attorney off the roll, on an affidavit which 
stated, that a person who had lately been his clerk, and who lived 
at a town eight miles distant from the residence of the attorney, and 
carried on business at an office, over the door of which was written 
the attorney’s name, but that he only attended on market days, and 
then transacted all his business at an inn ; on the ground that it 
should have been shewn that such person either participated in the 
profits, or carried on business on his own account (n). 

Agents to attornies.'] Attornies in the country usually employ 
others in town as their agents. In such rases, all notices, fire, relative 
to business done in town (a), such as a demand of declaration {p)^ 
notice of set off (</), notice of trial or of executing a writ of inquiry(r), 
or of contmuance of inquiry, {R. H. 2 W. 4, reg^ 57), must be 
served on the agent in town ; so, the issue must be delivered to him (.r). 
But notice of trial on an old issue may be given to the agent in town 
or to the attorney in the country ; so may a countermand of notice of 
trial (<), or inquiry, unless otherwise ordered by the Court or a Judge. 
(P. H. 2 W. 4, rcg. 57.) 

The attorney is bound by the acts of this agent : thus, where the 
plaintiff’s agent had given the defendant time to plead, and the at- 
torney having in the mean time come to town, demanded a plea, and 
signed judgment, the Court upon application set aside the judgment 
for irregularity (u). 

The attorney is also answerable for the mistakes or negligence of 
tilts agent; thus, where a plaintiff obtained a verdict, in consequence 
of the defendant’s agent not having informed the defendant of his 
having been served with notice of trial; the Court held that the at- 
torney was liable for this neglect of the agent (ta). So wh«^ an 
agent in town took money out of Court, which had been paffHrre- 
gularly, the Court held, that the plaintiff was bound by the act of 


(/) 22 O. 2, c. 46. s. 1 1 f and wet2G, 
2, c. 23t s. 17 » 22 O. 2, c* 42* s. 12. 
ReJ€u^9on ^ Wood, 1 B* 6c C. Hb 
€JUtrk Sf o^ers, 3 D. 6c R. 200; Re 
Jeques, 2 D. R. 64. 

(m) Rr p.Whatton, 5 B. 6r Aid. 024. 
<n) JgLr p. Carbutt, 9 Moare> 167l 
2 Bingh. 74* S. C. 


(o) C^ijgUhev.Wmiame, 1 T. R. 711- 
mwttod V. Elufood, Bamet* 311. 
<9) Fr. Reg. 230. 

(r) Hoffee^v, Per1ein»,'9 East, 568. 

(«) HasSgktot V. DukCt Bamta, 251, 
it) Taehtfum v. Hmieloek, Bar. 306* 
t») WaUace v# WilRngton, Bar. 256. 
(w) CotUne v. Criffinf Banua,^?* 
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*tlic agent, and the irregularity thereby waived (j-). But payment of 
a debt to the agent is not in law a payment to the attorney's client, 
as a payment to the attorney himself would have been, unless indeed 
the attorney have given the agent a special authority to receive the 
money {y). Nor will an agent be allowed a lien upon money re- 
covered by him in a stiit for (he client (s), beyond the amount of his 
charges for agency in that particular suit (a). 

An attorney employing an agent to do business for his client is 
primd facie liable to the agent fur his bill, although the latter knew 
that the business was done tor the client; but to whom the credit was 
given is a cpicstion for the jury (b). 

An attorney, acting as agent for an unqualified person, renders 
himself liable to be struck off the roll. {AntCf 26, 27). 

Attorney, prisoner."] If an attorney he a prisoner within any gaol 
or prison, or the rules thereof, he shall not commence or prosecute 
any action (even in a county court) (r) in his own name or in the 
name of another, under pain of being struck off the roll ; and any 
attornc*y aUowing him to sue in his name shall incur the like penalty. 
(12 0.2, ^13,#. 9). But this does not extend to suits commenced 
previously to his imprisonment ; {Id. s. 14); and wl»ere an attorney 
commenced an action before his imprisonment, the Court held that he 
might, during his imprkoument, commence an action upon the hail 
bond (d). So an attonriey, although a, prisoner, may defend an 
action ; for the statute extends only to commencing and prosecut- 
ing(e); or he may commence an action at his own suit; for the stn> 
lute is confined to uctiuns commenced and prosecuted by him for his 
clients (/)• 

An attorney in custody, also, thereby loses his piivUegeof not 
lieing holdcn to bail, and may be sued as in ordinary cases ngainst 
prisoners (g). 

Service of notices, nptAifttornies.] If the attorney practise in 
this court, and reside in London or Middlesex, or within ten 
thereof, all notices, summonses, orders, and rules, which do not require 
personal service, sltall be deemed sufficiently served, if a copy therced' 
shall be left at the place stated in the book at the master^s office 
ante, p. 26), with any person resident at or belonging to such place ; 
and if the attorney have not entered his name and place of abode, &c. 
in tb^saiil book, Uicn the iixiug up of any notice, or of the copy of any 
sui^IPbns, order, or rule, for such attorney in the King's Bench office 


ir) Oriffme V. HliK/ims, 1 T. R. 716. 
k'olssv. FrtrkHn^tm, 9 Doug. 

(5) V, Spenrrr, 9 D. 6c R. tU 

(Cl) 

91; 7 Mbore* 949, 8. t*.; sartib|ec Rnsr 
V. Hinet 6 903; 7>tr«nK v. tie* 

ettk, HD.St a. 394. 

Stmee v» fFttiMn^ton, 9 B. Jc 


Crmu 11; 3 D. R. 196* $• C. 

it) tie FHnt, 9 D. er R. 406; 1 B. tk 
C. 934, S. C- 

(J) PTAsMam V. Nsniftam, Banics,4^;. 
(s> Lonywan v. Itogerv, Wllies, 988. 
Barms, 963, S. C. 

If) KsrsY* Deaete, 7T.R.67I; aial 
tee iVisr T. Mikrre, 9 JM. tk S. 6A3. 

Ur) mUodi 4 B. at A. 63. 
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iihall be deemed a sufficient service, unless the matter be such as shall 
require a personal service {h). 

Ko rules t orders or noticeSf however, shall be delivered or served 
later than 9 o'clock at night ; and delivery or service after that hour 
shall be void, (/t. //. 2 ir, 4, reg. 50). Hut other proceedings or 
pleadings may, it seems, in this Court, be delivered or served as late 
as, but not later than 10 o'clock. (/L M, 41 (7. !i), 

/ndorsewrnl of name of attorney on mesne process^ and stating 
place of abode ^ of client.'] Writs of summons, capias, and de- 

tainer must be indorsed with the name and place of abode of the 
attorney (if any) actually suing out the same, and if such attorney 
he nut an attornc*y of the court in which the same is sued out, then 
also with the name and place of abode of the attorney of such court 
in whose name the writ is taken out (t) : and when the attorney ac- 
tually suing out the writ sues out Ihe same as agent for an attorney in 
the country, the name and place of abode of such attorney in the 
country must also be indorsed on the writ. (/^. M. 3 IV. 4, reg. 9). 
The attorney whose name is indorsed on the writ must, dh demand 
in writing {k) made by or on behalf of the defendant, immediately 
declare whether the writ was issued by him or with his authority or 
privity; and if tic answers in the €iffirntntive^ then he may by order 
of the Court or a Judge, be compelled to declare in writing (Ar), within a 
time to be allowed by such Court or Judge, the profession, occupation, 
or quality and place of abode of the plaintiff, on pain of being 
guilty of a contempt of the Court from which the writ issued ; and if 
such attorney declares (A'} that the writ wasne/ issued by him nor with 
)iis authority or privily, tlie Court or a Judge may, if it appear reason- 
able so to do, make an order (A) for the immediate discharge of any 
defendant arrested on such writ, on entering a common appearance, 
(2 iV, 4, c. 39, s. 17), and may order a. stay of proceedings until fur- 
ther order. (/{. M. 3 W. 4, reg. 14). to one attorney's impro- 

perly practising in the name of another^: see ante, p. 26 . 

Independently of these provisions, an attorney may be compelled 
by the Court or a Judge to disclose the place of his client's residence, 
if the application be made in an early stage of the cause (1), and 
where an attorney under such ciMumstances refused to comply with 
a Judge's order upon the subject, the Court allowed the defendant to 
nonpros the action, ordered the attorney to pay the costs, and awarded 
an attachmont against him for the nonpayment of them (m)«^ So 
where a defendant pleaded non-joinder of defendants in abatement, 
the Court upon application ordered the defendant's attorney to furnish 
the plaintiff with the places of abode and additions of the partiea not 
joined, or dliat In defeult thereof the plea should be set aside (n). An 

(h) R. H. 8 O. 3s see Ward v, Na- (A) See a fSarm, Chit. I^mns, 42, 43, 
thenvte, 7 Taunt. 14ft; Kb Sandost I (1) Johmtm v. Btrley, ft B.lr Aid, 

Howl. P. C. 302. 540, 1 trjfTh. 174, S. C. 

(0 2 W. 4, C.38, s. 12; Methefonns, (m) Ci^m v. KMa* \ Sir. 402. 

Chit, Fonns, 40, ' (n) Tuytor v. 4 B. 4c Aid. 93. 



30 


Altomie»f DeeVs^ in Hands of, 

attorne 3 r^ however^ cannot be compelled to disclose the place of his 
client’s residence after verdict (o). 

Deeds, tvrUings, monies, in his hands,'] If writings come into 
the possession of an attorney in the way of his business, the Court 
upon application will order him to deliver them up, upon satisfaction 
of his lien (p), even although they come into his hands as steward of 
a court and receiver of rents (</). It seems, however, that lie has no 
lien upon them for any other debt but costs (r). If it appear that a 
third person is interested in them, the Court will take a security from 
the person to whom they are to be delivered, to produce them on 
demand, for the inspection of such third pertoii (s). But where it 
appeared tliat the attorney held the papers merely as trustee, the 
Court of Common Pleas refused to order him to deliver them up (<); 
and in ail other rases (with the exception of that of tlie steward of a 
manor, aliove mentioned, or the Hke,) where ][>apcrs come into an 
attorney’s possession, upon any otlier account, or in any other man- 
ner, than in the way of his profession, the Court will not interfere (u)* 
Also, wlieN the motion was, not only that the attorney should deli- 
ver up papers which he held as receiver of an estate, but also that he 
should give an account on oath of his receipts and payments in re- 
spect of a certain mortgaged estate, the Court refuled to grant an 
order, saying that this was matter for a bill in equity, and not for a 
summary application to a court of law (tv). Upon the whole, the rule 
upon this subject seems to be, that where an attorney is employed in a 
matter wholly unconnected with his professional character, the Court 
will not interfere in a summary way to compel him to deliver up 
papers, Sec*, or to execute a trust reposed In him; but wlierc the em- 
ployment is so connected with his professional character as to afford a 
presumption that his character formed the ground of his employment 
by the client, the Court will exercise this summary jurisdiction. There- 
foroy where an administrator employed nii attorney, as Ids attorney 
and agenty to get in the debts due to the intestate’s estate : the Court, 
upon app1ication» granted a rule calling upon the attorney to furnish 
a bill of costs for the business thus done, and also an account of the 
money rcceiveil and paid by him on account of the administrator, to 
pay over the balance, and to deliver up all deeds, papers, drc.; 
although the attorney had not been employed by the administrator 
iu prosecuting or de^ndiug any action, suit, or other law proceed- 

{ 0 ) Mhmfivr v. Hftmior#, 1 II. Bla. (r) v, JMc^terMwi, 0 Mod. 

Mi Hra4^ Dattm, 2 SOfi. 

SMnrfkr v. Banici, lift*. (s) Httgftes v. 3 T. R. 

( l>> OwiHftr, Btshap, 1 Salk. 07 ; Say. {t) Bearmm v. Svtton, 5 Taunt. ;id4 ; 
lU; Strof^ V, Minre, 1 Str. 6 and see l>«otc(m v. RjeAmwirf, 7 Taunt. 
Mod. sau, S. C. : .Omit. 12 Mod. StO; 301 ; I Moore, IIO, S. C.i Iks 

JCrp, LfHWf, a iCa»t, 23?; I>uttaiu v. — , 2 Chit. Re|>. (M* 

HkftwMpkd, 7 Taunt. 301 ; 1 Moore, d9, (a) Kt ft, Mmh, 1 Dowl. P. C. 6; 

S. C.; 50 2^it. tm. CkfHnfr v. 1 Salk. 8?. 

(V) V. 3 TTU, 275 ; iw) C)kW« v. Harman,^ £ast, 404; 2 

rase, 2 W. Bl. 912; Kx p. Smith, 409, S.C. 

5 Taunt. 206o 
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ing(j:). In a late case it was decided that the Court would not com- 
pel an attorney to pay a sum of money he bad received in his charac- 
ter of attorney; he having, after the receipt of the money, become 
bankrupt, and obtained his certificate (y). If there be a cause in Courts 
it has been decided that the papers may be obtained upon a Judge* s 
summons ; otherwise there must be a motion in Court for a rule to ^ew 
cause (z). But it should seem^ from practice^ that the application in 
either case may be made before a Judge at chambers. An attorney, 
when ordered to deliver up the papers of his clieiK, must deliver up 
the drafts and copies of deeds, &c , for which he has charged and 
been paid, as well as the deeds, &c., themselves (a). As to compel- 
ling an attorney to refund monies, &c., see post, 50. 

Privileges of aiiomiet.] Attornies are exempted from serving all 
offices, where personal service is required, even although imposed by 
act of parliament, and in the most comprehensive terms (b) ; as the 
offices of constable (c), overseer of the puor(d), tything men, offices" 
under the commissioners of sewers, collectors of subsidies, watch and 
ward, &c. (e) ; and corporation offices, such as sheriff*, &c., even al- 
though the attorney be resident in the corporation town(/^, but they 
are not privileged from being balloted for the militia, for they can 
pay for substitutes (g). 

An attorney lias the privilege in all personal actions, except In ac- 
tions against attornies of his own Cuu»c, of suing in liis own Court, 
and laying and retaining the venue in Middlesex (A)* An attorney 
may hie declarations, paying 2s. each term, and examine the files 
gratis, (it. Af. 15 C. 2, r. 3). 

As defendants, they cannot in general he arrested on mesne pro- 
cess (i). And formerly, they must have been proceeded against by 
bill, in the Court in which they practised ; but now, by the 2 fP. 4, r. 
30, they may be proceeded against as common persons, and this, it 
should seem, in either of the three superior Courts, i hough their pri- 
vilege from arrest remains as before. An attorney has no privilege 
against a foreign attachment (/r). 

Also, an attorney who has left off practice (/}, or is in prison for 
debt(m), is not entitled to the privileges he would otherwise enjoy; 
for the privileges of an attorney continue only whilst he is a praciis'^ 

(X) Re Aitken, 4B.Se Aid. 47. . Bh ^36. 4 Bur. 21(10, H. C. 

fy) CuUi/brd ▼, Warren, 9 B. Sc C. {/() HerardseMsa, S W. BL 1190; SM 
990. As to compelling a surviving Evmduft^s cassn 9 tfts. 1143, emtnn 
paitner of an attorney to refund monies (A) This privilege Is not taken awmjr 
paid on articles of clerkship, see ante, by the 9 W. 4, C. 30, m. 1 . 2, Metegimn 
pTau. V, Gate, Mb. K. B. 1 1th June, llCia: see 

( 2 ) MS. E. T. 18U. Bum v, Putme, I Dowh P.C. 17; hut 

(а) p. HsrsJaU, 7 B. 4( C. 528, 1 he must sue In person, and not by ano- 

Man. St Ry. 308, S. C. ther attorney. 

(б) Gerards case, 2 W. Bh 1196. (f) heeanif, Vol. 9, Book 3, c. 3, s.9. 

(e) Re* V. Rfistdedge, 2 Doug. 338; (8^) Hiigs v. Hnrdeaeile, 8 T. R. 417. 

Gerards ease, 9 WVbL 1126. (/) GoidemUh v. Haptmrd, 2 Vffh. 

(<f) Gerarde one. 9 W. Bl. 1126; ICx 932. 
p. JejJMes, 6 Blngh. 105. <m) Ry/et v. WUtim, 4 B. B Aid. 88, 

(e) Gonanr# case, 2 W. Bl. 1126. ante, p.lg. 

{/) MapyrsfIiorwiehv.Berrp,lW. 
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ing attorney (n); and it has been ruled that an attorney irho had not 
practised for several years might be arrested, though, after suing out 
the writ, and before the arrest, he rc-eommenced his practice and 
took out his certificate (o). Hut the omitting to take out his rertifi^ 
eaie does not deprive an attorney of his privileges (p) ; unless indeed 
he omit to do so for one whole year, in which case he ceases altoge- 
ther to be an attorney. (Ante^ 24). 

Where an attorney's certificate having been, by his agent’s mis- 
take, filed in the (Jourt of King’s Bench, in which Court he had not 
been admitted, instead of the Court of (7ommon Pleas; and he, being 
sued for a debt in an inferior court, sued out a writ of privilege from 
the (’umtnon Pleas, that Court ordered it to be quashed, and a pro- 
cedendo to be isKiied (r/). 

As to how far he is subject to the jurisdiction of courts of requests, 
dre.f see posty roL 2, Hook 4, r. 30, 874. ^ 

An attorney is notboundf nor indeed will he be permitted, to dis- 
close in evidence any niattei^ communicated to him as an attorney by 
his client (r) ; and this aUhougli no suit was commenced at the time 
of the communication (s). 

DmibUities of attorniesS\ An attorney cannot be sheriff, under- 
sheriff, deputy to an undcr-sberiff, (22 Cr. 2, 45, 5. 14), sheriff’s 

clerk, receiver, or sheriff’s bailiff, whilst he continues to practise as 
ati attorney. ( I //. 5, c. 4). Xor can he, whilst he contiuues to prac- 
tise as an attorney, he a justice of peace (/}; nor clerk of the peace, or 
his deputy; (22 G, 2, c. 45, s, 14); nor commissioner of the land tax, 
unless he possess 100/. per utmum; (30 2, c. 3, 87), &c. ; nor 

can he be lessee in ejeetment (a) ; nor bail (t;), except in criminal 
cases (a*). And by the rule of //. T, 2 IV . 4, r. 13, ** if any person put 
in as bail to the action, except for the purpose of rendering only, be 
a practising attorney, or clerk to a practising attorney, the plaintiff 
may treat the bail as a nullity, and sue upon the bail bund as soon 
as the time for putllng in bail has expiredi unless good bail be put in 
in the mean time.” 


8. Attorniesp nppoinimrnt of, to sue and defend^ ^c. 

Suing or defending by attorney.^ At common law, the parties in the 
action were obliged to appear in court in person, unless allowed by a 
special warrant from the crown, called adidimus potestatem de aiior^ 


(n) V. BmanU 7 T. R. 25. 

Id. 7 T. U. 'Jii: see also IHfrnmVm 
Bkreh. I H. tKi R.4. 

(ji> Hkinrmr v. Trims'. 5 M. & Sel. 281; 
Prtor V. Miiurr, 2 M. Ac Scl.OlVi. 
ig) Niivn V. 10 Motae, 270. 

(r) Arch. PI. & V.y, aUH; 1 Phil. Ev. 
140; Rdscoc* EvUl. 01; amt stH' cases 
collected In 2 Hum, J. 08, cil. 20; 
Bituyh V. rViiffocAtc, I M. % Rob. ltJ2; 
Clew V. pwreff. Id. 228; v. 


Gojikrll, Westminster, Jott. 31, 1833. 
cttr. Lord Chancellor. 

{*) Ciork V. 2 M. & MaJ. 3. 

it) 5 O. 2, c. IH, s. 2; see JJtUfky v. 
Oake^, 3 Taunt. 188. 

(N> R. M. 1654, s. 1; 2 Doug. 406. 

(c> R.M. ir.54, at; M. 14 0.2; 2 
Doug. 406; also see Boldgiie v. Vautrin, 
S Cowiu 828. 

{jr) 2 Doug. 467. 
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wtofuciendo^ to appoint an attorney; or unless aflcr appearance they 
had appointed a deputy» called a Hesponsalisy to act lor tiicm, and 
which the Court allowed them to do in some instances. But now a 
g^cneral liberty is given to the parties in an action to appear by attor- 
ney (y) ; excepting in the cases of infants, idiots, and married women, 
infants sue by procheinamy^ or guardian, and defend by guardian. 
(jSVc post^ VoL 2, Book 3, Chap, 7). Idiots must sue and defcrid 
in person; and yet lunatics of full age appear by attorney (z). 
Married women also must appear in person (a) ; but when a husband 
and wife are sued jointly, they may appear by attorney, for the 
husband is capable of appointing an attorney for both (6). Corpora- 
tions, it should be observed, cannot sue or defend otherwise than by 
attorney, which attorney must be appointed under their common 
seal (c). The statutes, however, giving the above-mentioned general 
liberty to parties to appear by attorney, do not prevent parties to on 
action from suing and defending in person, if they think proper to 
do so (d). 

Attorney^ how appointed,'\ An attorney, rc>;ularly, should be ap- 
pointed by a warrant in writings authorizing him to prosecute or 
defend the suit in question, for and on behalf of the person appoint- 
ing him ; and it is recommended that he should, in all cases, have such 
written authority (e). Yet a verbal authority is considered sufficient 
to support a judgment (/) ; in fact, in practice, no other than a verbal 
authority is scarcely ever given by the client to the attorney, or in- 
deed required by the latter; except, |K!rhaps, in cases where the 
attorney may be fearful of his client's afterwards disclaiming the au- 
thority, and may on that account require a warrant or other autho- 
rity in writing, to serve as evidence of his retainer. An iindert.tkiiig 
by a third person Co pay an attorney the expenses of business to be 
done for another, must, by the Statute of Frauds, in general be in 
w'riting (g). In a case where a plaintiff, not being able to find an 

attorney willing to undertake his cause, applied to the Court to ap- 
point one for him, the Court is said to have appointed an attorney 
nominated by him, to prosecute his suit (/i). Yet in another case 
where a motion was made to compel an attorney to appear for a 
party, the Court held that he was not compellable to appear for any 
one, unless he take his fee, or back his warrant (t ). 

Warrant, wticn to be filed and entered,’] At common law, the war- 

( 1 ^) Stat. Westm.2, (13 Ed. 1, c. 10) ; 3, Chap. 2, 

7 R. 2. c. 14: Ifi H. 6, c. 7; 20 EL c.5: (<f) La Crue v. Pmmy. 2 11. BL 000; 

2 Inst. .370; Flt*.N.B. 25; GUb. C.B. Say, 217; SM Ward v. Setftorewar, 

Chan. 8. 7 Taunt. 145. 

(:) 4 Co. 124. b. ; 2 Sauod. 333, n. 4; («> See €kcen v. Ord, 3 C. dc P. 340. 

see Tidd, 9 cd. 93, o. 6. per J>rrf Tcnterdm, See the forms of 

(rt) Co. Clt. 135; OukU X, Sanmm, retainer. Chit. Forms. 1 2. 

3 Taunt. 201 ; seejBusf, VoL 2, Book 3, {/) 1 LU. Pr., reg. 134, 137- 

Chap. 8. {g) Harter v, F**r, 1 .Stark. N. P. C. 

(e») Foswiet ▼. Tremaine, 2 Saund. 270; HeUinge v. Gregory, 1 C. 5c P. 027* 
213- ^ (h) Arnm, 12 Mod. 

<« > Co. Lit. 66. b., poet, VoL 2, Book <i) Atwh. I Salk. 87- 

c 3 
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rant authorizing the attorney to act might be filed even after judgment • 
for its not being filed in time was not assignable as error (A'). But it 
8eems to have been the intention of the legislature to have altered the 
law in this respect. By 18 IL 6, c, 9, in process of outlawry, the 
warrant must be entered of record in the same term the exigent is 
awarded ; by 32 II, 8, c. 30, $s, 2 4* 3, the warrants of attorney must 
be entered in or before the term in which issue U joined; by 18 EL 
c» 14, s. 3, it must be filed of record; and by 4 ^ 5 eMC, s. 3, the 
attorney fbr the plaintiff shall file his warrant with the proper officer, 
the same term he declares ; and the attorney for the defendant, the 
same term he appears* These several statutes inflict penalties on the 
attorney for not entering and filing his warrant within the times 
therein prescribed* Lastly, by IL AL 5 J. r, 2, defendant’s attorney 
shall, ut the time of his appearunce, give his warrant to the plaintiff’s 
attorney, who shall file it at the same time he files or ought to file his 
own, and for which the defendant's attorney shall pay him 4fi. at the 
time the declaration is delivered or taken out of the office; and if the 
defendant^ attorney refuse to pay the same, the plaintiff’s attorney 
may sign ^dgmetit* But notwithstanding this rule, the Court would 
not fdtow the plaintiff to sign judgment upon the defendant’s refus- 
ing to pay for the warrant of attorney ; there is no instance, at least, 
in modern times, of jinlgmeiit being signed fur such a cause (/). 

In practice, however, the warrant is seldom if ever filed, or indeed 
given by the client to his attorney, all that is now done, is, on mak- 
ing up the roll, to enter the warrants for the plaintiff and defendant 
nt the top of it, in pursuance of the rules of IL T, 4 J, 2, and II. T. 
2 ff* 4, reg, 1, a. 1. It has been decided that if a warrant he filed 
at any time pending the suit (*»), that is, at any lime before final 
judgment (a), it is sviflicient; previously to that, the Court will always 
intend it. And it has even been decided, that aUhotigh an attorney 
might have been punishable for not filing his wari4filt within the lime 
specified in the statutes above mentioned, yet his not having done so 
was not assignable as error (n) ; and if assigned, the Court would set 
aside the assignment {p ) ; or allow the attorney to tile and enter his 
warrant after error brought (ly). Moreover, it may, since the 2 /F. 4, 
c. 39, be deemed very questionable whether the above statutes are not 
virtually repealed* 

The want of a warrant Is aided after verdict, by 18 EL c, 14, (and 
see 32 IL 8, c. 30), although not perhaps after judgment by de- 
fault (f). Also the warrant may be amended under Uui* 8//. 6, 

t\ 12, for any inisprisiun of the clerk (s). 

(k) Wsftm V* UViw, I Will, 39; but Chartres v. Cwmick, 1 SUr. 141. 

see 41 K. .‘1. 1. K (f 7 > Oi/twfeyT* Rfradru* 2 Dy. IH a; 

0'Se*Uf V, IVfW, 4 T. R. 370; KUUgrrtre v* 'iVrwjwwnf, Id. 22.'>a: 

•ee Tidd, U c<l. 93* aikI see March. 121, pl. Sot ; ici* aiM> 

pN) V. StPeeimff* 1 WTlIs. 103; Brotfftum v. Thefor, 1 WIU* 83. 

Seke V. Chldn'«>r, 1 Mr. 320; Hfnrivwr; (r) 8ee4 4c 3 A. c. 16, and Bradbum 
V* Dwch K. I. 2 Sir* Ho7. 2 L. v. T*igtor, 1 Wih. 85. 

Itaym. l.V’2, S. C. u) See RUhaiids v. Browtit Doug. 

in) Rroi^ke v. Atattak/w, Pita. lOt. 114 a* 

(t») Cvke V. AOm, 8 77* 
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Metnorandum of Warrant,'] Before the 5 f7. 4, r. 41, it was requi- 
site that the warrant should be stnnnpeil (t), and no attorney could 
sue out process, or commence or carry on any suit or other proceed- 
ings, or defend, for fee or reward, unless he had delivered a memo- 
randum to the proper officer, containing the names of the parties in 
the action, with the name of the attorney and agent retained to pro- 
secute or defend, to be filed of record, (*25 fr. 3, r. 80, s. 13), under 
the peiialty'of d/.; (/d, s, l(i) ; and the officer who received the memo- 
randnni was bound to file it, on penalty of 50/., and insert in it the 
day of the month he received the same, without any fee. {s, 15). But 
no action could be staid, or judgment reversed, by reason of any 
uniiKsion or defect in entering or filing this memorandum, (s. 17). 
So if a defendant, before appearance, confessed the action, or gave a 
warrant of attorney, the attorney, before he entered up judgment there- 
on, was bound to give to the proper officer a memorandum of the 
cognovit or warrant of attorney, under pain of 5/, (25 Cr. 3, r. 80, s. 10), 
Common appearances, indeed, might be entered by the plaintiff for the 
defendant, according to the.atatute, without filing a memorandum for 
the defendant ; (j. 22); though, after such appearance ‘%htered, no 
attorney could plead or carry on any further proceedings for the de- 
fendant, until a warrant to defend had been filed, on pain of 5/. (jf. 23). 

Now, however, inasrnucti as the stamp duties on warrants of attor- 
ney are repealed by the 5 O'. 4, c. 41, the filing of this memorandum 
or minute of the attorney's warrant seems unnecessary, and, at all 
events, is discontinued in practice. 

Whffi bound to act, ^c.] If he have undertaken to appear, he must 
enter an appearance accordingly, otherwisa the Court will grant an 
attachment against him, or strike him off the roil (a); the under* 
taking, however, jtuust be in writing, and signed by the attorney (.r). 
So if he accept a Arrant or declaration, or subscribe process, the C.'ourt 
will compel him to appear (y). Nor can he in general retract, after he 
has once taken upon himself to be attorney for the party (a). And it 
has been determined in the Common Picas, that an attorney having 
improperly quitted his client before trial, could not bring an action for 
his bill (a). In one old case it was even held that the attorney was 
bound to proc€^ed for his client, notwithstanding he refused to supply 
him with money (5).4 But this, as a general position, is certainly in- 
correct : and in a very recent case, on an application to the Court of 
exchequer for a rule on the part of a plidntiff to compel his attor- 
ney to proceed In a cause, or else deliver over the papers to him (e), 
Bayley, B., expressed himself on this subject, saying, that he was 

25 G. 2, c. 80, fl, 1 ; 44G. 3, c. 98, getf, 1 Ncr* 114 1 and see further, as tf> 
Soil. A., See.; 53 G. 3, c. 184, Hched* nis undertaUngs, pwt, :ff», 4iU 
Part 2 S: 3. It. M. IH54, s; 10; 1 Lll. Pr. re#?* 

iu) R. M. 1854, *. 10; .dnofue Mod. 19$. 

42 1 turner v. 2 Str, 093; <e) 1 Sid. 3K 

Kilbeu V. fVephergh, 12 Mod. 25); (a) 14 Ves. 272; and see Id. 190, 27 1 ; 

Ut>uki V. liobertg, 4 D. Sc R. 719,peMrf, 1 Swaiwt. 1, 3; id. 9.3. 

39. Qf) Jkfordecai V. ffttUfmrm, Sayer, 192- 

(j:) Larimer v, 2Str. 093; Ic) WiuUworth Mar/fftat, Kxch- 2, 

LrfjJt, 192; and see Stratti/n v. Uur~ June, 1832. 
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clearly of opinion an attorney was not entitled to abandon a cause, 
provided he had received the amount of his bill up to a certain period, 
and it was the wish of his client to proceed to tri^ But, in the or- 
dinary course of retaining an attorney, he {Bayleg^,) would be very 
sorry if any rule were to be found which would require or compel an at- 
torney to carry a cause to trial at his own entire cost. It was his opin- 
ion that an attorney was entitled to insist that he should be supplied 
with the money necessary to carry the cause to trial, n^iMily to the 
amount of costs out of pocket, but the other expenses. There were many 
causes in which the amount necessary to be advanced for the carrying 
them on amounted to an enormous sum, which, were it necessary for 
the attorney to advance himself, would be a case of great injustice, if not 
of impossibility. But he knew it was the constant practice for advances 
to be made to attornies on the commencement of proceedings. He 
was of opinion that an attorney had a right to insist on the advance 
by his client of the necessary funds if he thought it convenient to do 
so : Vaughan, B. agreed with this opinion. And, in another case, 
in an action by an attorney for his bill of costs for conducting a Chan- 
cery suit, Iprhere it appeared that the attorney had conducted the 
cause up to the time of his obtaining the master’s report, and had 
made repeated but ineffectual attempts to procure money from his 
client to carry on the proceedings, Lord Tenterden said, “ It was not 
to be expected that a solicitor should continue to conduct a cause for 
an indefiiiite ^ngth of time, after repeated applications for money 
without effect,” and the jury accordingly found for the plain tiff (e^). 
The attorney, however, cannot abandon the cause on the ground of 
want of money, without giving his client reasonable notice of his in- 
tention so to do (e). 

When and how the client may change his attorney,'] Pending a suit, 
the client cannot change his attorney, without leave of the Court or 
a Judge’s order; and the attorney newly appointed shall take notice at 
his peril of the rules to which the former attorney would have been 
liable had he continued {f ). To obtain the order to change the attor- 
ney, apply to the Court by motion, founded on an affidavit, or, which 
is more usual, take out a Judge* s summons (g). When the rule or or- 
der (g) is obtained, serve a copy of it on the opposite attorney. The 
rule or order, in such a case, is drawn up, on payment of the attorney’s 
bill, to be taxed by the nfaster (/i). Upon changing the attorney, it is 
not necessary to file a new warrant (»). The record, however, ought 
to mention the change, and that it was dohe by leave of the Court or 
a Judge (7). 

{d) Rowson V. Earle, 1 M. & M. 538; 1 B. & Cres. 654. 

Merrifield’s Law of AUornies, 181; and <g) See a form of the summons, and 
see Mann. £xch. Ptac. 585. ord^. Chit. Forms, 12. . 

(«) Koftyv.Bww, 3 B.& Adolph. 360. </i) Macfhersfjn v. Rorison, Doug. 

(/) R. M. 1654, s. 10; Lil.Prac.r^. 217; 1 Lll. Pr. reg. 141 ; and see Zxwe- 
134, 143; and see Maepherson v. Aort> grove v. Djfmond, 4 Taunt- 669. 
fttm, 1 Doug. 217* Anon. 7 Mod. 50; (f) fTood v.Pilctnr, in error, 1 Taunt. 44. 

Kape x.DeMaUos, 2 W. Bl. 1323 ; Pow ( J) Anon, 12 Mod. 440 f Say. 218. 
ell V. Little, 1 Id. 8 ; Ginders v. Moote, 
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If a party change his attorney without this leave of the Court, the 
second attorney shall not be allowed to act; or if he do, the Court will 
set aside the proceedings for irregularity, or perhaps the opposite 
party may considbf them a nullity (/:). Thus, a plea put in by a new 
attorney, without any order for changing the attorney, is irregular, 
and the plaintiff is not bound to accept such plea (/): it seems, how- 
ever, that the plaintiff would waive the irregularity, by taking the 
plea out of l^e office and keeping it (va). Where the defendant gave 
notice of bail by one attorney, and (without obtaining leave to change 
his attorney) gave notice of justification by another, the Court would 
not allow the bail to justify (n). But where the defendant’s attor- 
ney refused to proceed to the justification, the Court allowed the bail 
to appear, and justify by their own attorney (o). So, where the de- 
fendant’s attorney gave notice of bail, and the bail to the sheriff by 
their attorney gave notice of adding and justifying other bail, the 
Court held it to be sufficient (p). And if the defendant be a prisoner, 
notice of justification may be given by a new attorney without an 
order for changing the former attorney (^). A party called on to 
shew cause may oppose the Vule by a new attorney without notice to 
the other party of the order to change his attorney (r). So, a plaintiff 
may sue out execution by a new attorney without an order for chang- 
ing the old one (&)• As to a new attorney suing out a scire faciaSf 
see post, 38, Where the plaintiff changed his attorney without leave 
of the Court, payment of debt and costs to the former attorney was 
holden a payment to the plaintiff (^). 

Continuance of his authority,'] The warrant for his acting continues 
in force until the end of the suit(7<); and, according to Lord Coke(£), 
the attorney may sue out execution under it at any time within a 
year after the judgment, and may prosecute such execution after- 
wards (^); so he-may acknowledge satisfaction on the roll, and re- 
ceive the amount of the debt and costs, &c. («). It should seem, 
however^ that the attorney’s authority is at an end on final judgment 
being signed (a), and it has been holden that a party may sue out 
execution even within the year {h), or bring a writ of error (c), or 
enter satisfaction on the roll {d), by a different attorney, without an 
order to change his attorney. The original warrant, however, does 


A 


k) See Cinders v. Moore, 1 B. & C. 
i; Lovegrovev.Dymond, 4Taunt.660. 
(0 Perrjf v. Fisher, 6 East« 549; but 
seeiaVes. 161,195. 

' (m) Margerem v. Mackiiufaine, 2 
New Rep. C.P.50.9. 

(n) Hill V. Roe, 6 Taunt. 532, 2 
Marsh. 267, S. C. ; see Buckler v. Raw^ 
line, 3 B. & P. Ill; post, 151. 

(o) Haggett V. Argent, 7 Taunt. 47, 
2 Marsh. 365, S. C. 

(») Rex V. Sheriffs of l^ndon. In 
Plomer v. Houghton, 2 B. de Aid. 604, 1 
Chit. Rep. 329, S. C. 

(q) Keye v. Tavernier, 1 Chit. Rep. 


291. 

(r) Zovegi*ovev.I>^mond. 4Taunt.669. 

(t) Pixwell V. lAttle, 1 W. Bl. tt. 

(u) 1 Ro. Abr. 295, pi. 25. 

(x) 2 Inst. 37B. 

W) See also Comb. 40; Sty. 426. 

(a) Anon. 12 Mod. 440. 

(a) Macbeath v. Cooke, 1 M. 5c P. 
513, 4Bitigh.578, S.C. 

(5) Tipjnng v. Johnson, 2 B. & P. 
357* 

(c) Bachelor v. FJlis, 7 T. R. 337; 
and see Parsons v. Gill, 2 Ld. Raym. 
896. 

Marr v. Smith, 4 B. & Aid. 466. 
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’^jQOt extend' to a s<Are facias against the bail (e), or a scire facias to 
revive the judgment {f)» 

But the warrant may be sooner determined, by^e client’s obtain- 
ing an order to change his attorney (vide ante^ 3p^or by the attor- 
ney’s death (g). If the attorney die, notice should be given to the 
opposite party of the appointment of the new attorney, before the 
latter can proceed in the cause (h). If the party who employed the 
deceased attorney neglect to appoint a new one after the op- 

posite party may proceed in the action (i). 

Acting without authority^] If the attorney is a responsible person, 
and appear without any warrant or autltority, it has been said that 
the Court will look no further, but proceed as if the attorney had been 
fully authorhs^, and leave the party to his action against him (Ar); 
and the Court have refused to set aside a Judgment for the plaintiff, 
where an attorney had appeared for the defendant without authority, 
saying that they would never set aside proceedings on tliat account, 
where the attorney was a responsible person* (/). But, from a more 
recent case (»*) it seems, that if the party applies to the Court in pro- 
per time they will protect him. And in another case, where an at- 
torney, under a forged authority, commenced an action for a debt, re- 
ceived the amount of it from the defendant, and paid it over to the 
person f«om whom he had the authority, the Court held that this was 
no bar to an action brought by the real plaintiff for the same debt ; 
that the defetMmnt might recover the sum he had before paid, from 
the attorney, and the attorney might recover it from the person who 
had given him the false authority (»)• In the same manner, it should 
seem, in all cases where an attorney acts without authority, and he 
be not a responsible person, hta proceedings shall not prejudice the 
party for whom he assumes to act. In a late case at Nisi Prius, it 
was held, that if an attorney sue out a writ against A. at the suit of 
B. without any authority, express or implied, from B.'jlbr so doing, 
and A. pay the costs of such writ to the attorney, A. may recover 
back the amount of those^costs, by ^nging an action for money had 
and received against J^^^Htorney; , but If the attorney had any autho- 
rity, either express orl^^ied, from B., to sue out the writ, such 
acdon for money had and received will not lie against the attorney, 
even though B. had no cause of acdon against A. (o).' 

4. AttomieSf their Duties and Undertakings ^ and howpunishedj 

for Misconduct, or Negligence, J^c, s 

Duties and undertakings,'] First, as to their duties to the Court, 
They must attend the Court upon motions, notice being previously 

given them for that purpose. (IL E. 1656 ; M, 1654, s, 10). They 

(e) Burr V. Attwood, 1 Salk. 89. see Chambers v. DendUson, 9 East, 471. 

</) Hussey v. Welby, Say. 218. (f») Williams v. Smith, 1 Dowl. P.C. 

(g) Lil. Pr. reg. 141. OSdi and see Doe d. Davies v. Eyton, 3 

Rylaski yTNodkea, 1 Taunt- 349. B. & Adol. 785- 
U) Sty. Pr. xeg. 13; 2 Keb. 273- (a) Robson v. Eaton, 1 T. R. 62; and 

(If) Anon, 1 Salk. 86. see Worl^ v. , 12 Mod. 318; Buckle 

m XjOtudi V. JPasherante, 1 Salk. 86; v. Roach, 1 Chit. Rep. 193. 

A»M, 1 Salk. 88, 6 Mod. 16, S. C.; and (o) Dupen v. Keeling, 4 C. & P. 192. 
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must attend the Judges upon summons. {R.AL ll G. 1). They must 
attend the master, upon appointments; (ft. H. 15 C. 2); and they 
must attend the appointment, without waiting for a second; or 
in default the reoflpil^' master shall proceed ex parte on the first ap- 
pointment. (ft. //. 32 G, 3; and see ft. T. 1 W. 4, r. 9). 

Secondly, as to their duties to their Clients, An attorney is bound 
to use skill and care in the management of his client's suits, &c.; and 
if he conira1|^istakes inconsistent with ordinary skill, or if, from his 
negligence, Ilfs client sustain any injury, he is liable to make repai(;ation 
for the damage thereby occasioned (o). lie is also bound to manage 
the business intrusted to him with fidelity; and this seems the more 
necessary, when it is considered that the client is bound by the acts 
of the attorney. Where an attorney agreed to refer a cai^^e, without 
the consent or approbation of his client, the Court held that the client 
was bound by the attorney’s act, and refused to set aside the rule of 
reference (73). So where the plaintiff's attorney waived a judgment 
by default, the Court held that the plaintiff was bound by the waiver, 
although he wished to inleist upon his judgment (ry). So, a payment 
to the attorney is considered apayment to the client (r); so, a tender 
to the attorney is a tender to the client («) ; and upon the same prin- 
ciple, the attorney may acknowledge satisfaction on the record, and 
his client will be bound by the acknowledgment {t). It is the duty 
of an attorney to communicate personally with his clients, <MP^d give 
his attention to their concerns, so that they may rcam^e benefit of 
his advice and judgment (m). We have already seen tlwan attorney 
cannot in general retract, after he has once taken upon himself to be 
attorney for the party, unless under circumstances where his client 
will not supply him with money, &c. 35, 36). 

Lastly, as to his Undertakings : We have seen {antCy p, 35) that 
if an attorney undertake to appear for a defendant, or accept a warrant 
or declaration^ or subscribe a process, the Court will compel him to 
appear, under pain of an attachment, or of being struck off the roll. 
So, if he undertake to the plaintiff to put in bail for the defendant, 
the Court will compel him, under pain of ^j^^ment, to put in bail, 
or render his principal (tv ) ; but if such umjm&ng have been given 
to the sheriff or his officer, the Court will Reenforce it, because it Is 
void by stat, 23 6, c. 9 (x). And an attorney who stays proceed* 

ings upon an undertaking to pay costs. Is bound to ful61 his engage- 
ment, although his client die before bail is put in (y). And, though 
the undertakigg be void by the Statute of Frauds, the Court may, 
when given by an attorney as such, enforce him to perform it («), 


(0) See the cases and authorities poety 

pp. 41, 42. 

(p) FUmer v. Belber, 3 Taunt. 486. 

(q) Anon, 1 Salk. 8(i. 

(r) Yates v. Frevklinfirton, 2 Doug. 
622; Powell V. Little, 1 W. Bl. 8; ante, 

p. 28. 

(«) Crozicr v. Pilling, 4 B. & C. 28. 

(f) Alton- 12 Mod. 1 Ro. Abr. 
3G^ 

(u) Hopkinson v. Smith, 7 Moore# 
237; 1 Bingb. 13, S. C. 


(w) tiogers V. "SeoUl, 1 T. R, 422; 

Sedgworth v. Spicer, 4 ICa«t, *569. 

{2) Sedgworthv. Spicer, 4 East, 569; 

Lewis y. Knight, I Dowl. P. C.261; 1 
M. & Scott, 353, 8 Binlli. 271# S. C.; 
and see post. Book 1, Part 1# Ch. 1, 
s. 6. 

ip) HelUngs v. Jones, 10 Moore# 360, 
3 Bingh. 7<>. S. C. 

(s) Re Paterson, 1 Dowl. P. C. 460; 
Rje Greaves, 1 Cromp* 5: J. 374# n* ^ 
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Where the attorniesfor the plaintiflT and defendant, in a cause which 
was ready for trial, entered into an agreement whereby they personally 
undertook that the record should be withdrawn^ that certain things 
should be done by the plaintiff and defendant, dnd that costs should 
be taxed for the defendant in a certain manner, it was held, that the 
attorney for the plaintiff was personally bound to pay the costs when 
taxed in the mode specified (a). And where an attorney^, Hi order to get 
possession of papers belonging to A. B. in the hands B.’s former 
attorney, who had a lien upon them for the amount ot his bill then 
in dispute, undertook that A. B. should enter into an unqualified re- 
ference not revocable, &c. ; it was held, that A. B», having become 
subsequently bankrupt for the second time, and without paying i5s. 
in the pound, the proof of the debt under the commission was not an 
election by the former attorney under 49 G, 3, c. 121, s. 14, so as to 
dispense with the reference, and that the attorney was liable, pursuant 
to his undertaking, to procure A. B.*s signature to an agreement of 
reference to find security for the performance of the award to the sa- 
tisfaction of the master (6). Where the defendants* attorney, on their 
being sued by the plaintiff, undertook, by letter, to procure their sig- 
nature to a cognovit for payment of debt and costs, which he failed to 
do, but the plaintiff afterwards said he would proceed with the action; 
it was held, that it was virtually a waiver of the attorney’s under- 
taking, and that he could ndt be called on by the Court to perform it(e). 

It seems, ^owever, that if the undertaking of the attorney be not 
given by him as an attorney in a cause, or suit, the Court will not 
interfere summarily against him and compel him to perform it, and 
that the party’s remedy, if any, against him is by action (d). 

How punished, 8(c,, for misconduct, or negligence, The Court 
has a jurisdiction over attornies, which is exercised according to law 
and conscience, and not by any technical rules (e). The mode adopt- 
ed by the Court for the punishment of attornies for misconduct (inde- 
pendently of the client’s remedy by action, and where noother method 
is specifically pointed out by law), is by attachment, |nd, in very gross 
cases, by strikin^them off the roll; and if dismissed oy one Court, 
they shall notaf^wardsbe admitted in any other (/). In some cases, 
the Court think it sufficient to make ^he attorney pay the costs in- 
curred by the parties, by reason of his misconduct: thus, for instance, 
where an attorney put in bail which he knew to be insufficient, and 
gave notice of their justification, the Court,^upon application, ordered 
him to pay the costs of opposing them (g). Where ^ attorney ob- 
tained a rule nisi on his own affidavit, swearing that no bail to the 
action had been put in, when, in fact, bail had been put in and justi- 

(а) Iveaon v. Coningtont 1 B. & C* if) R. M* s. 1 ; RaSmirA, IB. 

160, 2 D. & R. 307. S. C. & B. 522, 4 Moore, 319, S. C. ; see JES^ 

(б) l£rp. 6 B. A Aid. 482. p. Hague, 7 Moore, 64, 3 B. & B. 257* 

(tf> MiUar V. James, 8 Moore, 208. S. C. Unless there is a cause in court, 

id) Wanker v* Arlett, 1 Dowl. P. C. It seems the application cannot be made 

61; NortMieid v. Orton, Id. 415; Evp* at chambers. Ex p. Higge» I Dowl. P. 
Watts, Id. 512; Re Paterson, Id. 468; C. 495. 

Ra Greaves, 1 C. & J. 374, n. ; Ra Bate- {g) BlundOt v. BlundeU, 1 D. A R. 
mn, 2 Dowl. P. C. 161. 142, 5 B. A Aid* 533, S. C.; post, 151. 

^e) Ex p. Baplep, 9 B. A C. 691. 
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(ied, but merely a mistake was made in the filacer’s entry, in the 
Christian name of one of the plaintiffs: the Court discharged the rule, 
with costs to be paid by the attorney who had so sworn (//). So, 
where an attorney obtained a rule nisi on suggestions which were 
groundless, the Court discharged the rule, and ordered the attorney to 
pay the costs (i). Where an attorney, without any corrupt or un- 
worthy motives, prepared a special case, in order to take the opinion 
of the Cc^t upon the will of a testator, and suggested several facts 
which had 0o foundation : he was holden to be guilty of a contempt, 
and fined 301. for his offence (h). In one case, where it appeared that 
an attorney kept out of the way, in order to avoid a personal service 
of a rule for an attachment, the Court are reported to have intimated 
a doubt of the propriety of his being allowed to remain any longer upon 
the roll (0; but an application to that effect has since been refused(wi). 
And the Court will interfere in this summary way, not only in cases 
where the misconduct of the attorney has arisen in the course of 
suits, or other regular and ordinary business of an attorney, but where 
it has arisen in any other matter, so connected with his professional 
character, as to afford a fair presumption that he was employed in it 
in consequence of that character (w). But it may, perhaps, be laid 
down as a general rule, that th^ Court will not interfere in this sum- 
mary way, where the misconduct complained of amounts to an in- 
dictable offence (o) : though indeed, where an attorney sent letters to 
a person, threatening him with a prosecution, in order to extort money 
from him, the Court ordered him to be struck off the Ibll (p). If an 
attorney sign a fictitious name to a special plea, as that of a barris- 
ter (g), or sign the name of a barrister, without his knowledge or as- 
sent, the Court will strike him off the roll. So, if an attorney know- 
ingly suffers his name to be used by an unqualified person, or know- 
ingly acts as agent for such person (r), or otherwise grossly misbe- 
haves himself (s), or was fraudulently admitted (^), the Court will 
strike him off the roll. In all cases, this application must he made in 
a reasonable time after the misconduct took place. In a laic case, 
where an application to strike an attorney oiF the roll on the ground 
of misconduct, &nd the want of regular serine in bis clerkship, was 
made three years and a half after he had bien admitted, the Court 
refused to grant it (u)* And g:enerally, an application to strike him 
off the roll on the ground of his having been guilty of misconduct 
previously to his admission cannot be sustained (x). 

In general, an attorney is liable for the consequences of ignorance 
or non-observance of the rules of practice of the Court; for want of 


(A) Clarke v. Gftrman, 3 Taunt. 492. 
(i) Rfjl/’v. ito/fwvv, 4 Taunt. 191 ; and 
scje Gnttrjifen v. fVhite, Id. 881. 

(/c) lie Klmm, 5 D. & R. 389, 3 B. & 
C;. 597f S. C. 

(t) Amm. 1 D. & R. 520. 

<m) Rex V. Ceu'p^itcr, MS. H. 1825. 
(n) Tidd. 9th ed. ltd; lie Aitkin, 4 B. 

& Aid. 47; and see De Woeife v. , 2 

Chit. Rep. 68; Re KnifrM, 1 Bingh. 91. 
(e) He Knight and Hall, 1 Bing. 142; 


Short V. Pratt, 7 Moore, 424, 1 Bingh. 
102, S.C.; Exp. Anon. 2 Dowl. P.C.UO. 
(p) Anon. 1 Dowl. P. C. 174. 
iq) Rex v. Southertan, 0 Kast, 143. 

(rl Smith v. Matham, 4 D. & R. 738. 

Ante,^', Tidd, 0th ed. tW. 

(#) Potter^a caae, Tidd, 9th ed. 89; 
Priddle^a caee. Id. 

(u) Re Anon, 2 B.8r Adol. 766. 
lx) Exp. Page, 1 Bingh. 160. 



42 Attornies, how punished for Misconduct^ ^c, 

• 

care in the preparation of the causre for trial, or of attendance there- 
on with his witnesses, and for the mismanagement of so much of the 
conduct of a cause as is usually and ordinarily allotted to his depart- 
ment of the profession (^). Thus, if a prisoner be superseded for the 
attorney’s neglecting to charge him in execution, the client may main- 
tadn an action against the attorney for the damages arising from such 
ncgiigence (z). But if he make a mistake in a point of law or prac- 
tice, where there is a reasonable doubt of the law upon subject, 
he is not liable (o)« And in a late case, where an attori|ey took the 
advice of counsel, who advised him that certain proof was unnecessary, 
and he, acting upon such advice, did not adduce such proof, and was 
in consequence nonsuited, it was held that he was not liable (6). Nor 
is an attorney in a cause liable for the absence, neglect, or want of 
attention in the counsel engaged in it (c). So, where the client has 
not in fact been damnihed, he cannot in general proceed thus against 
his attorney; as, for instance, if he had no right or merits in the 
suit which the attorney was conducting for him (d). And where 
judgment had been signed for want of a plea, through the negli- 
gence of the attorney, but it appeared also that the client actually 
owed the debt for which he was sued, and consequently was not 
damnified, the Court refused to interfere (e). Nor will the client 
be allowed to set up any mistake of his attorney, as a defence to 
an action brought against him by such attorney for his costs (/), 
at least, not unless the mistake have had the effect of rendering 
the proceedings wholly ineffective (g). The Court will not in these 
cases interfere in a summary way, to make the attorney indemnify 
his client, unless the caae be one of gross negligence, or gross Ig- 
norance (?a), but will leave the client to his remedy by action. The 
application must always be made speedily after the misconduct or 
i^ury complained of. Where an attorney discharged a person in 
custody hi# client’s suit, upon receiving from him a security which 
he knew at the time to be worth nothing, the Court, upon application, 
ordered him to pay his client the amount of the debt and costs (t). 
So, w'here an attorney neglected to fee counsel, whereby his client 
was nonsuited, the Court awarded an attachment against him, but 
ordered it to lie in the office a few days, in order to give him an 
opportunity to make satisfaction to his client (J). So, where judg- 
ment of nonpros was signed for the attorney’s neglect in not making 
up the issue, the Court ordered the attorney to pay the costs of the 

(y) See per Curiam, 6 Bingh. 468; (/) Templer v. M^Lachian, 2 New 

and see Reece v. Righp, 4,B. & Ald.202; Rep. 136; Johnson v. Alston, 1 Camp. 
Pitt V. YaMen, 4 Bur. 2UW. 176; eed vide Swann^l v. hlltis, 8 Moore, 

(e) Russell V. Palmer, 2 Wlls. 325; 340, 1 Blngh. 347, S. C. 

Russell V. Stewart, 3 Bur. 17H7; and (g) Id.; see Montriou v. Jefferies, 2 
see Lee v. Aprton, Peake, 110, 2 Lev. H5. C. ifc P. 113, Ry. & M. C. N. P. 317, S. 

(a) Pittv. Yaiden, 4 Bur. 2060; Bai- C.; Hopkinson v. Smith, 7 Moore, 237# 
kiev, Chandless, 3 Camp. 17; Id 19, S. 1 Bingh. 13, S. C.; Shaw v. Arden, 0 
C; Laidler v. Elliott, 3 B. dc C. 738, 5 Bingh. 287; HUl v. Featherstonehaugh, 
D. & R. 635, S. C. ; Jacks v. Bcff, 3 C. 7 Bingh. 669. 

& P. 316; Kemjjv. Buff, IN. & M.262. {h) Pitt v. Yalden, 4 Bur. 2061; 

16) GodUif^ V. Dalton, 6 Bingh. 460; Barker v. Butler, 2 W. Bl. 760; LofEt, 
and see Kemp v. Burt, 1 N. & M. 262. 188. 

(c) Lowry v. GuHifOrd, 6 C. & P. 234. (i) Re* v. Bennett, Say. 169. 

id) Peake, 162. (J) Resv. Tew, Say. 60. See ante, 

{e) Re Barnes, Bames, 38. 35, 36. 
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nonpros (k). But it may be deemed an invariable rule, that the 
Court will interfere in a summary way, where the misconduct com- 
plained of arises from want of integrity. 

Also, where an attorney is charged by affidavit with any fraud or 
malpractice in his profession, contrary to the obvious rules of justice 
and common honesty, the Court, upon motion, will order him to an- 
swer the matters of the affidavit. If he positively and unequivocally 
deny the matters alleged against him, the Court will dismiss the coin- 
}>laint; otherwiSte they will award the attachment (^). . Yet where an 
attorney, in his answer to interrogatories, fully denied the matter of 
complaint, but in doing so gave such an account of the transaction in 
question as was highly incredible, the Court, notwithstanding the 
denial, granted the attachment (w). But it is only in cases where 
the attorney’s answer to the complainant’s affidavit cannot have the 
effect of criminating him, that you can move that he answer the 
matters of an affidavit; in all other cases you must move, in the first 
instance, cither for an attachment, or that he be struck off the roll (n). 
As to the costs in such cases, if the rule be made absolute, the attor- 
ney will ultimately have to pay them; if discharged, and there ap- 
pear to have been no grounds, or very slight ones, for tiie applica- 
tion, it will he discharged with costs. But if there appear to have 
been reasonable and probable cause for imputing misconduct to the 
attorney, although it turn out that there was no actual foundation for 
the charge, the Court will not in general give him his costs (o). 

If any person convicted of forgery, perjury, suboriiatiou of per- 
jury, or common barratry, shall practise as attorney, solicitor, or 
agent, in any suit or action, in any Coui^of law or equity in Eng- 
land, the Judge may transport the offender for seven years, by such 
ways and under such penalties as felons. (12 G. 1 , c, 29). Where an 
attorney had been convicted of larceny, the Court ordered him to be 
struck off the roll, although the conviction had taken place five years 
before, and no subsequent misconduct was attributed to him; but the 
Court held that the conviction rendered him an unfit person to prac- 
tise as an attorney (p). But a conviction for a conspiracy is not of it- 
self sufficient ground for striking an attorney off the roll: the con- 
spiracy must have been of an aggravated nature ( 7 ). 

If an attorney be struck off the roll of one Court, he may, upon 
the same grounds, be struck off the roll of another; and to support 
the application it would, it seems, suffice, merely to produce the rule 
of the other Court, ordering him to be struck off the roll (r). 

This punishment of an attorney, by striking him off the roll, is not 
in all cases to be considered a perpetual disability; but the Judges 
may intend it as a temporary suspension only ; and if his offence have 
been attended with circumstances of extenuation, and his subsequent 

(*) Mordf't'ai v. Solomon, Say. 1/2; <o) Doe d. Thwaites v. Roe, 3 D. & 

see also Adlin^'ton v. Appirtf^on, 2 Camp. R. 22fj. 

410; Rex V. Vieldittff* 2 llur. De (p) Kxp. Rramall, 2 Cowp. J{20; see 

Rtwjif^ty V. Peale, 3 'I'aunt. 4tl4, also iiarv. Vatighan, 1 Wlls. 22. 

(1) Tidd, 9th ed. 80; Wadworth v. {q) ICxp. 2 W. Bl. 991. 

Allen, 1 Chit. Rep. 186. (r) Re Smith, I B. & B. 522; 4 Moore, 

(»i) Re Crtt/tfiley, 6 T. R. 701. 3l9, S.C.; ISxp, Hague, 3 B.& B. 2.^7; 7 

<n) MS. E. T. 1820. Moore, 74, S.C. ; Kx p,Yatea,^^ Bing.4.:>5. 
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conduct prove him deservfng of their lenity, they may order him to 
he re-admittcd, upon a proper application, by petition and motion, be- 
ing made to them for that purpose (s). If he has been re-admitted in 
one Court, he will, it seems, be re-admitted in another, upon the mere 
production of the rule for his re-admission in the former Court (/). 


Striking off the roll at his own request, ^c.‘] An attorney may be 
struck oft* the^^oll at his own request; as, for the purpose of being 
called to the or the like (//). The uftidavit must state that there 
is no complaint pending against him, and that he does not apprehend 
any(j’). He may atterwards be re-admitted, upon application to the 
Court, and undertaking not to take advantage of his privilege in any 
action then pending (?y). If he has been called to the bar, however, 
it is doubtful if the Court would re-admit him; at least not until he 
have been disbarred, upon application for that purpose to the inn of 
Court where he was called ( 2 ). In general, he must satisfy the Court 
by aftidavit that he ought to be restored (r/). 


5. Aitornies, Delivery of Bill, Taxation of, and Remedy for Costs. 


Delivery of hill.} By the ZJac. 1, c. 7, s. 1, all attornies and so- 
licitors must give a true bill unto their masters and clients, or their 
assigns, of all charges concerning the suits which they have for them 
in the su 2 )erior Courts at Westminster, subscribed with their hands 
and names, before such time as they shall charge their clients with 
any such fees. Under this statute, therefore, a signed bill for busi- 
ness done in the superior Courts must always be delivered to the cli- 
ent before bringing an actllbn for it (fr); but not so for business done 
in other Courts (c). The statute extends to business done by one at- 
torney'for another, in a cause in which the latter was a party or per- 
sonally concerned (d) ; but not to agency business (^). 

Besides thjs act, it is enacted by 2 G. 2, c. 23, s. 23, that, one (lu- 
nar) month at least, before an attorney commences an action for the re- 
covery of any “ fees, charges, or disbursements,” at law or in equity, he 
shall deliver a bill of the same to the parly to be charged therewith, 
or leave it for him at his dwelling-house or last place of abode. Such 
bill must be written in English (excepting law terms and the names 
of writs); it must be written in words at length (excepting times and 
sums, and excepting such abbreviations also as are commonly used 
in the English language) (/), and in a common legible hand, and sub- 
scribed with the proper hand of such attorney {f). 


(s) See Her. v. Greenwood, 1 W. Bl. 
222, MS. 1«30; Krp. Frost, 1 Chit. Rep. 
558, n. 

(t) Krp. Yates, P Bing. 454. 

(I/) See tlie form of tneallidavit for 
that purpose. Chit. Forms, 16; and of 
the rule. Id. 

(.r) Anon. 1 Chit. Rep. 557, n., and 
see Id. ti<h2, and MS. E. 1824. 

(j/) Doug. 114, n.; see also Moorf;A 
case, Barnes, 42; Ili/Cs case, 2 W. Bl. 
981. 

(s) Krp. Cftle, 1 Doug. 114. 

(a) JS-f p. Sambridge, Tidd, 9 ed. 90; 


Krp. Smith, 1 Chit. Rep. 892. 

(ft) Urooks v. Hapne, 3 Salk. 19; L. 
Raym. 245, S. C. ; Millner v. Croivdall, 
1 Show. 338; Clark v. Godfrej/^ 1 Str. 
833. 

(c) Reynnl v. Smith, 2 B. dr 469; 
Brrkeuhead v. Fanshttw, 1 Salk. ’88; 1 
Show. JKi; Carth. 147, S. C. 

(d) Htmimhtgv.Wilton, 4C. 8c P 318. 

(e) Sandt/s v. Hornhp, K. B. 1st Feb- 
18.31, MS. 

(f) 12 Geo. 2, c. 13, s. 5; and see 
%iost, 47 . 
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The words in this act, ** fees, charges, and disbursements," are to 
be understood to mean for some business done in a Court of justice. 
A mere charge for attending and advising a party in a suit, though 
no actual business be done by the attorney, is within the act, and 
will require a bill to be delivered a month before action brought {g). 
Even the suing out of a writ of dedimus potestatem, to take the ac- 
knowledgment of a fine (/i), the drawing an affidavit of debt, and 
getting it sworn (£), or preparing a warrant of attorney (/c^, is within 
the act, and a bill must be delivered a month before actj^n brought. 
So must a bill containing a charge for attending defendant at a lock- 
up-house, and obtaining his release and filling up a bail bond {1). 
But charges in a bill for searching to see whether satisfaction of a 
judgment was entered, or whether an issue was entered and docket- 
ed, arc not within the act (m). A bill for business done under an ex- 
tent is, it seems, within^hc act (n ) : so is a bill for business done at 
the quarter sessions (o), or a bill for business done in a cause in a 
county court ( p). But a bill for business done in the Middlesex court 
of requests is not (q ) ; nor is a bill for business done in the House of'' 
Eords on the prosecution of an appeal (r) ; nor is a bill for business 
done in bankruptcy (j); nor is it requisite that such a bill should be 
taxed, under the stat. 6 O. 4, c. 16, s. 14, before the commencement 
of an action (t), A charge for attending upon and concerting measures 
with the attorney of the opposing creditor, to resist the discharge of 
an insolvent, is not within the act (u); though, indeed, the contrary 
has been held as to business done by an attorney of the superior 
Courts in the insolvent court, in procuring an insolvent’s discharge (u). 
A bill for business done under a commission of lunacy is, it should 
seem, taxable before a master in Chaneery (i). 

A distinct claim for money lent is clearly not a “ disbursement" 
within the act («/); nor is a claim for njoney paid by an attorney in 
consequence of his undertaking to pay the debt and costs (as). But 
a claim for 3/. lent to defendant to pay the costs of an 4cl|liLn against 
defendant, and in which plaintiff was employed as his attorney, it 
seems, is (g); and so is any claim for money out of pocket expended 
by the attorney in the course of legal proceedings (a). 

If there be no taxable item comprised in the attorney’s demand. 


(ff) Smith V. Taylor t 7 Bingh. 259, 1 
Dowl. P. C. 212, S. C.; Aldermn, J., 
diss. 

(A) Kxp. Prickett, 1 New Rep. 2(i6. 

(<) JVintei* V. Payne, 6 T. R. 645. 

{h) Sandom v. Bwirne, 4 Camp. 68; 
Weld V. Crawfbrd, 2 Stark. 5.38; Wil- 
son V. Gutteridge, 3 B. & C. 157, 4 D. & 
R. 736, S. C.; James v. Child, 2 C. & J. 
673. 

(0 Feame 'v. Wilson, 6 B. & C. 86, 9 
D. Jc R. 157. S. C. 

\m) Fenhm v. Correia, 2 C. & P. 45, 
R. & M. C. N. P.262, S. C. 

<n) Hex V. CcAlingridge, 3 Price, 280. 

(o) Sylvester v. Waster, 9 Bingh. 388, 
1 Dowl. P. C. 708, S. C.; Exp.Williams, 
4 T. R. 496; Clarke v. Donovan, 5 T. H. 
694, 1 Esp. 137. S. C. 

(p) Walker v. Nicholson, 1 N. & M, 
3S5, 4 B. & Adol. 469, S. C. ; in which it 
was htid that the preparing a replevin 
bond was business done in the county 


court. 

(q) Beck v. Wells, 1 C. St M. 73- 

(r) WUliams v. t)dell, 4 Price, 279. 

(«) Crowder v. Davis, 3Y. &J. 433; 

Hamilton v. Pitt, ^ Bingh. 232, 4 M. & 
P. 878, 1 Dowl. P. C. 210, S. C. ; Httr- 
ton V. ChatterUm, 3 B. 4c Aid. 486. 
These cases were decided before the 1 
&2 W.4, c.56. 

(^> Id.; and see Taylor -Vm M'Qaugan, 
4 C. & P. 96; ArrowsmUh v. Betrfind, 1 
Stark. 878, n. 

(u) Ooevd^ V. Davies, 3 Y.&J. 433* 

(v) Smith V. Wattleworth, 1 C. & P. 
615, 4 B. & C. 364, 6 D. & R. 510, S. C. 

(wT) Jones MS. E. T. 1832, 

Exchequer, 2 C. & J. 371, 1 Dowl. P. C. 
667, S. C. ^ 

{y) HemnUngs v.WiUon, 4 C. & P. 319. 

(s) Prothero v. Thomas, 6 Taunt. 196, 
2 Marsh. 539, S. C. 

(a) Per Bayley, B., IdttJuim v. Hyde, 
1 C. M. 128. 
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as if the whole bill be for conveyancing, or the like, a delivery of a 
bill is unnecessary (t). But if an attorney do any business, &c., for 
a client, of a nature to make his bill taxable, and other business, &c., 
as such attorney, not so taxable, he is bound to put the whole into 
one bill, which bill is taxable ; and he cannot bring an action in the 
first instance, and recover for the non- taxable business, &c., but 
must, under the statute, deliver his whole bill a month before an ac- 
tion is brought (c). Where, however, an attorney has not delivered 
any bill to his client before action brought, he is entitled to recover 
for business done or money paid, &c., by him for his client's use, 
where such business or money paid, &c., has no reference whatever to 
his business of an attorney ; although he has other claims for busi- 
ness, &c., which are taxable (d). 

Where an action is brought by the attorney's executor or adminis- 
trator, a previous delivery of the bill is not squired (e); and an at- 
torney may prove his bill under a fiat of bankruptcy (/), or be a peti- 
tioning creditor (g), without delivering a signed bill. It should seem, 
also, that if the defendant accept a bill of exchange, or give a guaran- 
tee or any other security for the payment of the bill of fees, the plain- 
tiff may sue on the security without delivering such bill of fees before 
action; also, if the attorney wish to set off his demand in an action 
brought against him by his client, this case is not within the mean- 
ing of the statute. Still, however, the Court will require that he 
should deliver a bill of his demand to the plaintiff, a reasonable time 
previous to the trial, in order that the client may have an opportu- 
nity of having it taxed, but he is not limited in this respect to any 
particular time (4). 

By star. 12 G. 2, c. 13, s. 6,aiothing in the above act (2 G. 2, c. 23, 
s.’23) shall extend to any bill of fees, charges, and disbursements, due 
from one attorney to another; but recourse must be had to such remedy 
for the recovery of tlie same, as might have been had previously to the 
making of^h^ said act. Where one attorney, therefore, does business 
for anothei^ either as agent or othenyise, it is not necessary, under 
this act, that he should deliver a bill one month previously to his com- 
mencing an action for his costs (i). And this has relation, not to the 
time when the business was done, but to the time when the action 
was brought; therefore, where an attorney did business for a client, and 
afterwards, and before action, the client was admitted an attorney, the 
Court held that it was not necessary to deliver a bill a month previ- 
ously to the commencing the action, because both parties were attor- 
nies when the action was brought (j). But an attorney's or agent's 

<6) See Hooper v. Till, I Doug. 199; (e) Andr. 276; 1 Barnard. 433; Bar- 

Tidd, 9th ed. 328. rett v. Moss, 1 C- & P. 3. 

(c) Thwaites v. Mackerson, 3 C. & P. (f) JSicke v. Hakes, 1 M . & M. 303, 
341, 1 M. 4c M. I9!b S. C.; James v. per Lord Tenterden, C. J. 

Child, 2 C. & J. 67»; Wardle v. M- {g) ISrp. Prideaux, lGlyn&J.28. 
dv^son, 4 B. & Adol. 469, 1 N. & M. (A) Williams v. Frith, 1 Doug. 199; 
355, per Lord Tenterden, C. J.; Smith Bulman v. Birkett, 1 Esp. 449; Tidd, 
V. Taylor, 7 Bing. 259; see the prior 9th ed. 333, 334. 

cases of Hill v. Humjjtreys, 2 B. & P. (t) Bridgesyr. Fronds, Peake, 1, 2,n.; 

343; Winter v. Payne, 6 T. R. 645; HeUimyr. Garfnrth, 1 Esp. 221; Hooper 
Peake, 102. v. Till, 1 Doug. 199, n.; Ex p. Bear- 

id) Mowbray v. Fleming, 11 East, croft. Id. 200, n. 

285; V. 4 B. & Adol. {j) Ford v. ifcmc;62?,1l H. B1.5R9, 1 

469. } N. 4c M. 356, S. C. Esp. 420, S. C. 
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bill, in such a case, may be referred to the master for taxation, not- 
withstanding the above statute (i) ; the party applying, offering to pay 
the amount into Court, as was the practice in all cases of reference to 
the master for taxation at common law. We have already seen {ante^ 
p, 44) that sometimes, under the 3 J. 1, c. 7, ,v. 1, an attorney must 
deliver his bill to another attorney before action brought. 

We have seen {nnicyp. 44), how the statutes require the bill to be 
written and subscribed. Any abbreviations used must be such as are 
usual and intelligible (/f). 

In making out the bill on this stat. of 2 G, 2, e. 23, it is not suffi- 
cient to charge the costs of an action brought by the attorney for his 
client at one sum in the aggregate, although the costs in that action 
had been taxed at that sum as between party and party (/); and it 
seems, in such a case, the plaintiff cannot recover the residue of his 
bill as to which the provisions in the statute have been complied 
with {m). Where the plaintiff, in his bill, charged the defendant with 
specific attendances on particular days, and besides that charged a 
further sum for several attendances, the judge at the trial directed the 
jury to deduct this latter sum from the amount of the bill (71). A 
mistake in the date of any of the items, not calculated to mislead, 
does not vitiate the bill; if the bill be such that it is capable of being 
taxed, it is sufficient (o). 

Leaving the bill at the client’s counting-house, is not a sufficient 
delivery of it within the meaning of this act (/?); but it is sufficient 
to leave it at the last known place of abode of the client; and it will 
be no objection to this, that the client had changed his residence pre- 
viously to the delivery of the bill, if that circumKttance were not 
known at the time to the attorney (</)• The bill must also be left; 
therefore, where the attorney merely shewed the bill to his client, the 
Court held that it was not sufficient to enable him to maintain an 
action on it, although the client, at the time it was shewn to him, 
expressed himself satisfied with the charges (r). If the clients be 
two or more persons in partnership, a delivery of the bill to one of 
them, or leaving it at his dwelling-house, will be sufficient; or even 
wliere two persons are not partners, but are liable for business done 
on their joint retainer, it is sufficient if the attorney deliver his hill 
to the party who has been intrusted with the management of the 
business (. 9 ). Where a party in an action having changed his attor- 
ney, the second attorney obtained a judge’s order that the former at- 
torney should deliver his bill; and which was accordingly delivered 


(i) Hoopej* V. TiW, 1 Doug. see 
Anon. 1 Wils. 2(>0; ca^e, 1 Salk. 

(/f) Reynolds Caswell, 4 Taunt. 193. 
The abbreviations “ declou., affit., 
confe., atty.,” have been belli good, 
Frmvii v. Siillnrd, 4C. & P. 51. 

{1) Jh‘etv V. Clijford, 2 C. & P. 69, R. 
& W.C. N. P.280, S. C. 

(m) Reynolds Taplin, 6 Dec. 1026, 
at Guildhall, cor. Abbott, C. J.; sed 
queei'e, and see R. & M. C. N. P. 200. 


(«) Rownson v, Earle, 4 C. & P. 44, 
jier Lord Tenterden, C. J. 

(o) Williams v, Jiarher, 4 Taunt. 006. 
{/») Hill \. Humphrys, 3Esp. 254, 2 
B. & P. 343, S. C. 

( 7 ) Wadeson v. Smith, 1 Stark. 324; 
and see Gow, C. N. P. 73, n. 

(r) Crowder v. Shoe, 1 (^amp. 437; 
RfooJts V. Mason, 1 11. Bl. 290. 

(jy) Finchett v. How, 2 Gamp. 277; 
and see Ojcenham v. Lemont 2 D. 4c R. 
461. 
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to the second att^ncy: the Court held that this was a sufficient 
delivery of the bitl to “ the party to be charged therewith,” within 
the meaning of this statute (t). The delivery of a bill to the attorney 
of the party to be charged is deemed sufficient, if the party himself 
attend the taxation, or the bill be shewn to have come to his hands («)• 
It is not sufficient evidence of the delivery of a signed bill at the 
defendant’s abode, that a signed bill was delivered at a particular 
place, not shewn to be his abode, and that he afterwards gave this to 
his attorney, who attended the taxation of costs (a*). And the de- 
fendant’s having signed an admission of the debt, to enable the at- 
torney to prove it under a commission of bankrupt then subsisting 
against him, is no admission of the delivery of a signed bill; and 
does not dispense with the necessity of such proof, in an action sub- 
sequently brought against him for the same claim (y). 

The month limited by the statute for the delivery of the bill is to 
be considered a lunar month (28 days) (z). It should seem the 
month begins on the day the bill is delivered ; and therefore, if the 
bill be delivered on the 1st of June, the month expires on the 28th 
of the same month, and the action may be commenced on the 29th (a). 
Where an attorney commenced his action before the expiration of the 
month, the Court refused to stay the proceedings; because that fact 
might be pleaded or taken advantage of at the trial (f>). And where 
the defendant was arrested for an attorney’s fees, after a bill of costs 
was delivered to him without being signed, the Court refused to dis- 
charge him out of custody on entering a common appearance (c). 

If you wish to compel an attorney to deliver his bill — take out a 
Judge's snmmo7is {d) for that purpose j requiring him to attend before a 
Judge at the expiration of two days, (R. H. 2 W. 4, reg. 91), or more, 
after taking it out, aiid serve him with it. Jf there was any cause in 
Court in which the business was done, intitlc the summons in it. If he do 
not attend, after waiting half an hour at the Judge's chambers, an or- 
der (e) on him to deliver it in a reasoiiable time will be made of course. 

Serve him with a copy of the order; and if he still refuse or neglect to 
deliver his bill, move to make the order a rule of Court; serve him per- 
sonally (f) with a copy of the rule; make an affidavit of service, and 
of the non-delivery of the bill, and thereupon move for an attach- 
, ment (g). You cannot, it seems, have a summons for delivery of the 
bill and taxing it together (//). 

Taxation of bills,'] After an attorney’s bill has been delivered, any 
judge of either of the superior Courts, (1 W. 4, c. 70, s. 4), upon ap- 
plication of the party chargeable by such bill, or of any other in that 

(t) Vifwent v.Slar/maker, 12 East, 372. v. Garland, 15 Ves. 247; Pellew v.Won- 
iu) Cow, C. N. P. 71. ff^rd* 9 B. & Cres. 135; ante, 58. 

{x) Kivke V. Noakes, 1 Moody & M. (?*) Harper v. Jjecch, Barnes, 123. 

30.‘), per Lord Tenterden, C. J. {<’) Tomliftsunv. Clark, 4 Moore, 4, 

(р) Id. ib. {d) See a form. Chit. Forms, 12. 

(с) Hardy. Leach, 5 Esp. 168; Crook (c) See a form. Chit. Forms, 13. 

V. M*Intavi8h, 1 Bingh. 167, 8 Moore, (/) Ano7i. 2 Chit. Rep. 66. 

265, S. C. <g) As to the proceeding by attach- 

(if) See Castle v. Burditt, 3 T. R. 623; ment, see post, Vol. 2, Book 4, Part 3. 
Watson v. Pears, 2 Camp. 294; Lester (h) Tidd, 9th ed. 336. 
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behalf authorized, and upon submission of such party, &c. to pay the 
whole that upon taxation shall appear due to the attorney, may refer 
such bill to be taxed, although no action be depending touching the 
same; and if the attorney, having due notice, shall refuse to attend 
such taxation, the officer may proceed ex parte. (2 G. 2, c. 23, s. 23). 
Pending the reference, no action shall be brought. The 

Court has not, it seems, any common-Iaiv right, independently of this 
statute, to direct the taxation of an attorney’s bill qf costs not incur- 
red in any suit (i). Upon the bill being taxed, the party shall forth- 
with pay to the attorney the whole that shall be found due; or, in 
default, be liable to an attachment, or other proceeding,’ at the elec- 
tion of the attorney. Or if upon such taxation it shall be found that 
the attorney has been overpaid, he shall forthwith pay to the party 
such sum as the officer shall certify to have been so overpaid; or, in 
default, be liable to an attachment, or other proceeding, at the election 
of the party. (2r G. 2, c, 23, s. 23). 

In all cases, where an attorney would be obliged to deliver a bill, 
previously to his suing upon it, such bill, when delivered', 'may, if the 
client wish it, be referred to the master for taxation, under the above 
act. We have already {ante, 44 — 46) noticed such cases. Also a bill 
delivered by the executor or administrator of an attorney may be 
referred, as in other cases (Ar) ; although we have seen {ante 46) that 
such executor or administrator is not obliged to deliver a bill previously 
to his commencing an action. Also, where an attorney delivered one 
bill for costs, and another for conveyancing, the Court ordered both to 
be taxed (/). In an action on a bond conditioned to indemnify the 
plaintiff from the costs of a cause, and tlie broi|ch was that the plain- 
tiff* had been obliged to pay these costs, and that the defendant had 
refused to repay him, the Court refused to refer these costs to the 
master for taxation ; although they advised the plaintiff to have them 
taxed, in order to avoid a sui^: in equity (m). But wnere the objec- 
tion to the reference was, that no item in the |)ill was for business 
done in this Court, the Court said, that an actioff'having been brought 
in this Court on the bill, that alone was sufficient to warrant them 
in referring it to the master for taxation (n). Although some of the 
items in the bill may have no relation to the business of this Court, as 
if there be items for conveyancing, for parliamentary business, for fees 
paid to a proctor (o), for business done in a criminal court {p), charges 
for holding a court-leet {q), or the like, the master may nevertheless 
tax these items as well as the other parts of the bill (r). Where the 
bill is referred for taxation to the prothonotary of the G. P., he may 


ih) See Hewitt v. BieXlott, 2 B & Aid. 
746. 

(t) Daglej/ V. Kentish, 2 B. & Adol. 
411 ? aemble overruling Wilson v. Gut- 
teridge, 3 B. & Cres. 158; 4 D. & R. 
736, S. C. ; Anon, 2 Chit. Rep. 166; 
and see Res v. Bach, 9 Price, 349; 
Tidd, 9th ed. 327- 

{k) Weston v. Pod, 2 Str. 10.56; 
Qrofs^s case, 1 Salk. 89; Penson v. 
VOL. 1. i 


Johnson, 4 Taunt. 724. 

(0 Say. 233. 

(m) 1 Barnard. 144. 

(n) 2 Barnard. 182. 

<o) Hooper v. Tm, Doug. 199. 

(p) R. V, Partridge, Tidd, 9th ed. .32P. 
Iq) JLujemore Lethbridge, 1 D. & 
R. 511 ; 6 B. & Aid. 898. ^C. 

(r) Wilson V. Gutterid^^ 4 D. & R. 
736; 3 B. &r Cress. 157V% C* 
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refer items for business done in this Court to be taxed by the master, 
and this Court has no jurisdiction to interfere with that taxation of 
the. master, nor is the prothonotary bound by it (s). 

Where an attorney has delivered his bill, if you wish to have it refer- 
red to the master for taxation — take out a summons requiring him to at' 
tend for that purpose before a Judge at the expiration of two days or 
more after taking it out, and serve it two days before it is attendable, 
(/i. H, 2 fV. 4, reg. 91). If the attorney do not attend^ after waiting 
half an hour, an order may be made of course{t) ; the party undertake 
ing (u) thereby to pay what shall he found due upon the taxation. Get an 
appointment from the master on the order ; and serve a copy of the 
order and appointment on the attorney. One appointment suffices. 
[^R. H. 2 W. 4f reg. 92). Afterwards, at the time appointed, attend 
before the master, and he will tax the bill. A special agreement 
between an attorney and his client, as to the amount of the charges 
of the former, is not binding on the master on taxation (x). 

An attorney’s bill may be taxed at any time before it is paid (y) ; 
unless an action have been brought on it, and a verdict obtained or 
writ of inquiry executed, by plaintiff (z). Even after verdict, in an 
action upon an attorney’s bill, the Court have referred it to the mas- 
ter for taxation (a) ; but this is very unusual, for the delay of the 
defendant for more than a month, in objecting to the bill, is an ad- 
mission that he thinks it to be reasonable. The bill cannot be taxed 
at the trial of an action upon it (b). After the bill has been settled 
and paid, and the payment has been long acquiesced under, the Courts 
will not refer it to be taxed as a matter of course (c). But under 
special circumstancea«i distinctly pointed out, as, if there be a very 
gross error, or if the business was never performed, or the charges 
were fraudulent, or very gross, the Court will refer it to be taxed (d). 
A client, howler, may pay his attorney's bill, in order to prevent an 
action ; and merwards move the Court to have it taxed. And if it 
appear that the attorney lias been overpaid, the Court will oblige him 
to refund the surplus (e). But where a bill, under such circum- 
stances, was reduced by the master upon taxation : it was holdeii 

(«) Re Jones, 1 Dowl. P. C- 424. taxation, and the costs of the cause as 

(«) Tidd, 9th ed. 335. between attorney and client. 

(a) See form of undertaking, &c. (5) Hooper v. Till, 1 Doug. i;)9; An- 

Chit. Forms, 13. deraon v. May, 2 B. & P. 237> 3 Esp. 

{z) Uraz V. Scrof/pe, 1 Dowl. P. C- 107* S. C.; Hewitt \, Femeley, 7 Pi ice, 

09, 2 B. 8c Adolph. 581, S. C'.* and 234; JLee v. Wilson, 2 Chit. Rep. 65; 

cases there cited. HelHnga v. Gregory, 1 C. & P. 627. 

(jv) Tidd, 9 ed. 332. (c) Sayer, Costs, 323 { Hooper v. 

( 2 ) Clarke v. Taylor, Barnes, 124. TUI, 1 Doug. 199; and see Tidd, 9ed. 

(a) MS. H. 1820; Doe d. Thwaitesv. 332; i&ep. Shin^, 6 D. & R. 339; 
Roe, 3 D* & R.'2^; Nuttal v* Marr, 3 Wilkinson v. Foster, 7 Moore* 496; 
D. Sc R.%3; Benton v. Bullard, 4 Bing. Johnes v* Uoyd, 10 Price* 62 ; Draz v. 
561; v. Wilson, 2 Chit. Rep. 63. Scroope, 2 B. 8c Adol. '581, 1 Dowl. 

In this latter case, the Court granted P. C. 69* S* C.; Giaaoott v. Castle, 1 

the application, it being plainly shewn Dowl. P. C. 317, ^ Of ^ f** 655, S. C. 
that some of the items would not be (d) Id. 

allowed on taxation; but u{)on the (&) 2 G. 2, c.23, b.29* ante 49, MS. E. 
terms of the defendant’s paying the 1814; and see WHUants v. Frith, 1 
costs of the application, the costs of Doug. 198 ; Hooper v. TUI, Id. 199. 
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that the client could not recover the surplus by action ; but his re* 
medy must be by application to the Court (/). Where a party, after 
having paid certain costs, brought an action against another upon an 
indemnity which he bad given him against these costs; the Court re* 
fused to refer the costs to the master for taxation ; although they ad- 
vised the plaintiff to have them taxed, in order to avoid a suit in 
equity (g). 

Costs of taxaiiori,'] If the bill, when taxed, be less by a sixth part 
than the bill delivered, the attorney shall pay the costs. of taxation; 
but if not less by a sixth part, the Court, at discretion, may charge the 
attorney or client with such costs, according to the reasonableness or 
unreasonableness of the bill. (2 6r. 2, c. 23, s, 23 ; R. H* 2 W. 4, 
reg, 11.). This act, compelling the attorney to pay the costs of tax- 
ation, in the event of a sixth part being taken off the bill, is impera* 
tive, and it is not in the discretion of the Court to relieve him there* 
from (h). Where, however, the attorney has delivered a bill a 
month before he brings an action, and the client waits until the 
action be brought without taxing the bill, he is not entitled to the 
costs of such taxation made after action brought, although more 
than a sixth be taken off (i) ; and, in one case, even when more than 
a sixth was deducted, but the deduction arose, not from the taxation 
of particular items, but by a whole branch of the bill being disallowed, 
the Court ordered the client to pay the costs of taxation (/f). Nor will 
the Court order the executor or administrator of an attorney, in any 
case, to pay such costs, even where more than a sixth part has been 
deducted by the master, or even in a case where the bill had been 
delivered by the attorney himself in his lifetime (/). Where less than 
a sixth is disallowed by the master, the Court almost uniformly oblige 
the client to pay the costs of taxation (m). Whether a si^h be deducted 
or not, the costs of taxation can be obtained only by application to 
the Court or a Judge, unless the parties consenwthat they may be in- 
cluded in the master’s allocatur. In the Common Pleas, where an 
attorney is entitled to the costs occasioned by the taxation of his bill, 
he ought to apply for them at the time, and cannot recover them by 
motion after making a subsequent settlement (n). 

Attormfs remedy for costs^'\ If the bill have not been taxed, the 


(/) Gower v. Popkfn, 2 Stark. 85; 
Marsh v. Mumis, MSS. K. B. 27 Nov. 

18 a 2 . 

(r) 1 Bamard. 144, and ante» 49. 

(A) Higgins V. Wodeott, R B. & Cres- 
7<)0, 8 D. & R. 589, nunu Dickens v. 
JVoolvottt S. C. 

(0 HarMn v. Miles, 9 B. & Cres. 
755 ; Coatee v. Nash, Id. 7*7. n. ; Ben- 
ton V. Butkird, 4 Bingh. 661 ; Jap v. 
Cooks, 8 B. Cres. 635, 3 M. & R. 
35, S.C. 

(Xrjl iVhite V* Milner, 2 H. BL 357* 


<0 Weston V. Pod, 2 Sir. la'ifi. 

(m) Hurst v. Dixon, Barnes, 118? 
Barker v. Biahttp of London, Id. 14, n ; 
Hindle v. Shackleton, 1 Taunt. 530. In 
Elwood V. Pearce, 8 Bingh. 88, 1 M* & 
Scott, 159, 1 Dowl. P. C, ^1, S. C. 
the Court of C. P. would not allow the 
attorney the costs of taxation of his 
bUl, where nearlp one sixth part was 
disallowed. 

in) V. Jdmer, 1 Bingh. 297> 

8 Meore, 40, S. C. 
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attorney’s remedy for his costs is by action of assumpsit or debt ; if 
taxed, he has the option of proceeding by action or attachment. In 
the action, the plaintiff is required only to give general evidence of 
the business being d6ne, to prove his retainer either directly or from 
circumstances (o), and that a bill signed was delivered in due time (p). 
That the charges are reasonable, is considered admitted, by the defen - 
• dant’s not having had the bill taxed (5). It is sufficient to give in evi- 
*dence a Judge’s order to tax the bill, the defendants undertaking to 
pay what shall appear ta be due and the master’s allocatur there- 
on (r). The Nisi Prius re^rd is good prima facie evidence to shew 
that the action was not commenced till the expiration of a month 
after the delivery of the bill (s). Where the record prima facie 
shews it was commenced earlier than that time, then the plaintiff 
should prove the issuing of the writ, either by an examined copy of it 
if returned, or by production of the writ itself. The declaration 
delivered by the plaintiff is admissible in evidence on the part of the 
defendant, to prove that the action was commenced earlier than it 
appears to have been by the Nisi Prius record (#). The deR^^ery of 
a bill is conclusive evidence against an increase of charge, in a sub- 
sequent bill, on any of the items contained in it; and presumptive 
evidence against any additional items (u). The bill may be proved 
by a copy, without giving notice to produce the original (j"). No 
proof of plaintiff’s actually being an attorney, or of his having taken 
out the annual certilicate is required (y). Proof of his being retained 
as such suffices (z). The disproof lies on the defendant (a). 

In an action on an attorney’s bilf, the defendant cannot set up any 
damage received from the negligence or ignorance of the attorney, as a 
defence (6) ; unless where the negligence or ignorance has had the ef- 
fect of rendering the proceeding sought to be charged for, wholly inef- 
leclive (c). And in a late case it was, it seems, considered that the de- 
fendant might set up as a defence, that the plaintiffhad not exercised rea- 
sonable diligence and skill, whereby plaintiff incurred the cost sought 
to be recovered (rf). If the object were unjustifiable delay, the attor- 
ney's neglect to pursue it, is, it seems, not a defence (e). The defend- 
ant may set up as a defence, and prove, that the plaintiff agreed 
to be paid in gross for prosecuting the action in respect of which the 

(f>) As to these proofs, see 1 Saund. (^) Berryman v. Wiae, 4 T« R. 367* 

on PI. & Evid. 157; Rose, on Evld., (z) Pearce v. Whale, 5 B. & Cres. 3«. 

196 ; 1 Phil, on Evid. 7 & Ry* 512, S. C. ; Sparling v. 

(p) As to such proofs, see Id. and Hadden, C. P. Westm. 29 May, 1832. 
ante, (a) See Id. 

{q) Peake, Ev. 262 — 264; Anderson (b) Templar v. M*Laafilan, 2 New 
V. May, 2 B. & P. 237 : WUliams v. Rep. 136; Johnson v. Alston, 1 Camp. 
Frith, 1 Doug. 198. 176; Dax v. Ward, 1 Stark. C. N. P. 

(r) tee v. Jones, 2 Camp. 496. 409; Passmore v. Bimie, 2 Stark. 59. 

(ff) Webb V. Pritchett, IB. & P. 263. <c) Id. Hill v. FeeUherston^iatsgh, ^ 

(t) 2 Comp. 496, n. Bing. 569; Shaw v, Arden, 9 Bing. 287. 

iu) Lioveridgey*Botham, IB . & P. 49. Montriou v. J*tffbrys, R. & M. C. 

(x) CoOingv, Treweek, 6 B. & Cres. N. P. 452; and seeHopkinson v. Smith, 
394; Anderson v. May, 3 Esp. 167t 2 B. 7 Moore, 237; 1 Bingh. 13, S. C.; Tay- 
He P. 237 ; Philipson v. Chace, 2 Camp, lor v. Glassbsvok, 3 Stark. 75. 
no. (e) Johnson v. Alston, 1 Camp. 175. 
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charges which plaintiff seeks to recover were incurred (/); or that 
the plaintiff agreed to charge only the money out of pocket, which he 
has paid him (^) ; or that the plaintiff agreed to charge nothing; and 
evidence, that, when the attorney’s agent went before the master to 
liavc the bill taxed, he admitted such was the case, will suffice (//). 

" It may be here observed, that the Court will not allow an attorney 
to take or act upon a warrant of attorney or mortgage for costs to be 
incurred {%), 

Attorney's lien for costs,~\ An attorney has a lien for his costs, upon 
all deeds and papers in his hands belop^ng to his client ; and the 
Court will not order them to be delivered up, until be is paid or 
otherwise satisfied, (ante, p. 30) (j). And ifab4I of exchange be given 
to him for his costs, he might, perhaps, retain his client’s deeds, &c. 
until such bill should be paid ; at least the lien continues if the bill 
be afterwards dishonoured (Ar). He has also a lien upon papers be- 
longing to a bankrupt, not only for his bill for business done, but for 
the costs of an action brought against the bankrupt, subsequently to 
the issuing of the commission, to recover the amount of bis bill (/). 
And an agent for an attorney dying intestate and insolvent pending a 
suit wherein he was plaintiff, has a lien for his costs upon a postea, of 
which the agent has obtained possession after the death of the intes- 
tate (»i). But where a person gave deeds to another for the purpose 
of satisfying ..himself as to their sufficiency to secure an annuity he 
agreed to graitt him, and the other gave them to a third person for 
the purpose of investigating the title, but the treaty for the annuity 
afterwards went off for some reason not connected with any objection 
to the title ; it was holden that the third person could not retain the 
deeds for his costs of investigating the title, for he was not employed 
by the party to whom the deeds belonged (n). And it has even been 
held, that where an attorney prepares a deed, and that deed is after- 
wards executed, he cannot, after execution, retain the deed for his 
costs of preparing it (o). 

If money belonging to the client come to the attorney’s hands, he 
may retain so much of it as will satisfy his bill for costs (/>). He 
has also a Hen for his costs upon money recovered by his client (q), 

(/) Com. Dig. Champerty, B, 14; & Cres. 225; Oxenham v. J&edaile, 2 Y. 

Hob. 117; Tidd, 9 ed. 325; Thwaites v. & J. 493. 

Maepherson, 3 C. & P. 341, 1 M. & M. (/) Lambert v. Bucknuuter, 4 D. & 
li^, S. C.; Staftlep v. Stanley, ^ Bing. R. 125; 2 B. & Crett.6l6, S. C.; and see 
3d9; but see fFilliame Protheroe, 5 Noble v. Kersey, 4 C. ,& P. 90. 

Blngh. 309 ; 3 Y. & J, 129, S. C.; Wil- (m) Taunton v. Goforth, 6 D. & Ry. 

liamson v. Henley, 6 Bingh. 299; Gillett 384. 

V. Hippon, 1 M. & M. 400. (n) HfjUis v. Claridge, 4 Taunt. 807< 

(jr) Parker v. Harcourt, 5 Esp. 249. and see Re Sharpe, 1 Dowl. P. C. 432. 
(/») Ashford v. Price, 3 Stark. 186. (o) Anon, 1 L. Raym. 738; sed vide 

ti) Jones Hunter, 1 Dowl.' P. C. Green v. Farmer, A Burr, 2218; Cotterel 
462; Jones v, Tripp, Jac. 322. v. Hooke, 1 Doug. 10(». 

O') As to a solicitor's lien in equity, (p) Welsh v. Hole, 1 Doug. 238. 

see 2 Sch. & Lef. 279, 13 Ves. 161, 18 (y) Middleton v. Hitt, 1 M. & S. 240; 

Ves. 282. Glaister v. Hewitt, 8 T. R. 09; Randle 

(k) Stevenson v. Elakelock, 1 M. & S. v. Fuller, 0 Id. 460; Mitchell v, Oldfield, 
535; and see Esdaile v. Ojetiftam, 3 B. 4 Id, 123; Welsh v. Hole, 1 Doug. 203. 
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or awarded to him (r), in a cause in which the attorney was em- 
ployed ; and this, even although the alient had previously become a 
bankrupt (s). Or he may stop it in transitu^ by giving notice to the 
opposite party not to pay it until his claim for costs be satisfied, and 
then moving the Court to have the amount of his costs paid to him in 
the first instance (/) ; and if, notwithstanding such notice, the other 
party pay the money to the client, he is still liable to the attorney for 
the amount of his lien (u), and the attorney in such a case shall not 
be prejudiced by any collusive release given by his client (a:). But, 
unless such notice be given, the client may, if done bona fide, com- 
promise with the other party, and give him a release, without the 
intervention of his attorney ; and the attorney in such a case can 
afterwards look to h||l client only for payment {y). Therefore, where 
a plaintiff, pending the action, compromises it with the defendant, 
without consulting his attorney, the attorney cannot proceed in the 
action to recover his costs (a;); unless there have been some collusion 
or fraudulent conspiracy between the parties to cheat the plaintiff’s 
attorney of his costs (a) ; or unless the action be for purely unliqui- 
dated damages (2)). And where the , plaintiff, after judgment, em- 
ployed a new attorney* to enter satisfaction on the roll, the Court, 
upon application, discharged the defendant out of custody, although 
the attorney’s lien was not satisfied; for they held that they had no 
power to detain the defendant in custody, after satisfaction had been 
entered on the roll (c). Where a plaintiff, after charging the defen- 
dant in d^ecution, died, and the defendant’s wife took out adminis- 
tration to him, the Court held tli^t the plaintiff’s attorney had no 
longer any lien on the judgment for his costs, and ordered the defen- 
dant to be discharged out of custody (d). As to the lien of agents, 
see ante, p. 28. 

If two parties obtain judgments, the one against the other, and one 
of them applies to the Court to have his judgment set off against the 
judgment of the other, the Court will permit him to do so only upon 
the terms of his satisfying the lien which the attorney of the opposite 
party has upon the judgment for his costs in that particular suit (e). 

(r) Onnerod v. Tate, 1 East, 464; and Francis, 2 B< & Aid* 4C@; 1 Chit. Rep* 
see Irving v. Fiana, 2 Y. & J. 70. 241, S. C. 

(«) Gr^ V. JSs/les, 1 H. JBl. 122. (&) ISjrp. Hart, 1 B. & Adol. 660, 1 

(f) fretsh V. Hole, 1 Doug. 238. Dowl. P. C. 324, S. C. 

(tt) Read v. Dupper, 6 T. R. 361. (c) MS. E. 1821, Mare v. Smith, 4 B. 

Ormerod v. Tdte, 1 East, 464; & Aid* 466; and see Abbott v. Rice, 3 

Gould V. Havis, 1 Dowl. P. C. 288, 1 C- Bing. 132; 10 Moore. 489, S. C. 
ite J. 415, 1 Tyr. 380, S. C. Pyw v. Erie, 8 T. R. 407* 

(p) Welsh V. Hole, 1 Doug. 238; {e) See R. H. 2 W. 4, r. 93; MitcheU 

Cftapman v. Hato, 1 Taunt. 341. v. Olddeld, 4 T. R. 123; Morland v. 

( 3 ) Chnrlwood V. Berridge, 1 Esp. 2 H. Bl. 441, n; MidMeton 

345; Graves v. Eades, 5 Taunt. 429; 1 v. Hill, 1 M. & S. 240; Rmtdle v. Fuller, 
Marsh. 113, S. C.; RooJee v. Wasp, 5 6 T. R. 466; Vansandau v. Burt, 1 D. 

Bing. 190; 2 Moore & P. 304, & C.; Ac. R. 168; Ha^idsonv. Bainbridge,2B. 
Nidson v. Wilson, 6 Bing. 668; but see Cres. 8(K); 4 D. & R. 363, S. O.; 
Toms V. Powell, 6 Esp. 7 East, 636, 6 D. & R. 3^; 3 B. & Cres. 636, S. C. 

3 Smith, 664, S. C. ; Cole v. Bennett, 6 See the different practice which pie- 
Prlce, 16. vails in C. P. BrpdMV, Smith, 1 Dowl. 

(ec) Swain v. Senate, 2 New Rep. 99; P. C. 242, 8 Bingh. 29, 1 M. & Scott, 
Graves v. Slades, 1 Marsh. 113; kelson 93, S. C. 

V. Wilson. 6 nrr Ifmiiin v. 



AttornieSy Lien for Costs. «55 

And the same, where the rights of the parties arise from separate 
awards But if the rights pf the parties arise in the same action, 

or from the same award, as if a defendant obtain a rule for Qosts for 
not proceeding to trial, and the plaintiff afterwards have a verdict in 
the same cause (g) ; or if, by an award, one party be ordered to pay 
the costs of a nonsuit to the other, and the latter to pay a gross sum 
to the former (A), the Court will allow one sum to be set off against 
the other, without satisfying the attornies for t^e amount of their 
costs; for the lien of an attorney in such a case is only upon the 
balance which is ultimately to be paid to the one or other party. 
And, in general, interlocutory costs may be set off against final costs, 
where the payment of them at the time they were adjudged is not, 
strictly speaking, a condition precedent to ulterior proceedings (£). 
But where a defendant was, by a Judge’s order, allowed to go to 
trial upon certain terms upon payment to the plaintiff of a certain 
sum of money, and the costs incurred up to the date of the order, 
and the plaintiff consented to the trial proceeding on those terms be- 
fore the costs had been paid ; it was held, that the defendant, having 
obtained a verdict, was bound to pay those costs, and could not set 
them off against those afterwards taxed for him on the postea (Ar). 

(/) MS. E. T. 1814. ik) AspintM v. Stamp, B. 8s Cres* 

(fir) R. H. 2 W. 4, r. 93; Howell v. 108; 4D. & R. 716, S. C. Thedlstinc- 
Harding, 8 East, 362; Doe d. Danger- tion between this case and that In 9 B. 
field v. Allttopp, 9 B. & Cres. 701* 8s Cres. 761, supra, n. (g), is, that in 

(k) Figea v. Adams, 4 Taunt. 632. this case the plaintiff’s costs sought to 
(i) Doe V. Carter, 8 Bing. 330, 1 be set off had not been incurred at the 
Dowl. P. C. 269, S. C. time when the order was made. 
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CHAPTER III. 


TERMS AND RETURNS, ROUTINE OF BUSINESS OF THE COURT, &C. 

The Terms.'] There are four terms in each year : Hifary, Easter, 
Trinity, and Mich^lmas. Previous to the passing of the 1 IV. 4, 
sess. 1, c. 70, Hilatj^and Michaelmas terms were called fibred terms, 
because they invariably began on certain fixed days in the year; 
Easter and Trinity were called moveable terms, because their com- 
mencement was regulated by moveable feasts, namely, Easter- day 
and Trinity Sunday. But now the commencement and duration of 
all of these terms are fixed by the late acts of 1 IV. 4. sess. 1, c. 70, 
s. 6, and 1 IV. 4, sess, 2, c. 3. By the first of these enactments, 
Hilary term begins on the 11th and ends on the 31st January; 
Easter term begins on the 15th April and ends on the 8th May; 
Trinity te^m begins on the 22nd May and ends on the 12th June; 
and Michaelmas term begins on the 2nd and ends on the 25th No- 
vember if the whole or any. number of the days intervening 

between me Thursday before and the’W ednosday next after Easter- 
day fall within Easter term, therE* are to be no sittings in banc on 
any of such inlervening days; ahd^e commencement of the ensuing 
Trinity term is In such case to burpostponed, and its continuance pro- 
longed for an equal number of days of business. The other enact- 
ment provides that if the flay on which any term ends be a Sunday, 
then the Monday ' following shall be the last day of the term ; 
and that if any of the days between the Thursday before and the 
Wednesday next after Easter shall fall within Easter term, then such 
days shall be a part of such term, although there be no sittings in 
banc on any of such intervening days. Neither of the above sta- 
tutes say on what day the term shall begin^ in case the day fixed for 
its commencement be a SundUy ; in such case, however, the day so 
fixed must, for the purpose of computation, be considered as the first 
day of the term, although, as the Courts do not sit, no judicial act 
can be done or supposed to be done till the following Monday (r/). 

Formerly, the first general return day of the term (which was 
called the essoign day) was the day on which the Court sat to receive 
essoigns ; but when essotgns were no longer allowed to be ca^t in per- 
sonal actions, the Court discontinued silting on that day (6). Still 
such essoign day was, until the 1 W. 4, c. 70, s. 6, for many pur- 

(a) This was decided by the Court in (6) Argent v. Dean of St. Paul’s, IG 

jieveral cases in T. T. 1831; and see East, 7* 

Tidd*s Sapp. 220. n. 
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poses considered as the first day of the term (c). Thus judgments 
(which were considered in law as having relation to the first day in 
term) related to the essoign day in actions by original (d). But that 
statute has, it seems, done away with the essoign day for all purposes 
as part of the term (e). 

Return days, 8^c, of wrtts,'\ Since the 2 W. 4, c, 39, writs for 
the commencement of personal actions, viz, writs of summons, capias, 
and detainer, do not specifically mention any return^ day whatever, 
the return being regulated by the service or execution of the writ ; 
and if the writ be served or executed on any day, whether in term 
or vacation, all proceedings to judgment and execution may be had 
thereon at the expiration of eight days from the^rvice or execution 
thereof, on whatever day the last of such eight oays may happen to 
fall, whether in term or vacation; provided, however, that if the last 
of such eight days happen to fall on a Sunday, Christmas-day, 
or on any public fast or thanksgiving day, (as to which see ante), then 
the following day is to be considered as the last of such eight days ; 
and if the last of such eight days happen to fall on any day between 
the Thursday before and the Wednesday after Easter*day, then the 
Wednesday after Easter-day is to be considered as the last of such 
eight days. (2 W, 4, c. 39, 11). The tor«7 of distringas to en- 

force the defendant’s appearance on a writ of summons, also a writ of 
exigent proclamatitm, and other writs subsequent to the writ of ca- 
pias or distringas in proceedings to outlawry must be Ei|fide fi^turnable 
in term on a day certain; and all other writs, not above paentioned* 
are returnable in term on a day ceAain, with the exception of those in 
an ejectment founded on a supposed original^ or in re|)levin, or other 
suit received from an inferior court by an original writ of pone, re-' 
cordari facias loquelam, or owcedas ad curmm, which are returnable on 
a general return day. 

The first general return day for every term is the fourth day before 
the day of the commencement of the term, both days being included 
in the computation. If that day be a Sunday, then the first general 
return day is the Monday following. This first general return day 
of the term is called the Essoign day of the term, because the Court 
formerly on that day sat to^receive essoigns: but essoigns (as we 
have just seen, ante, 56) are no longer allowed to be cast in personal 
actions (f). 

The day after the essoign day is called the day of Exception: be- 
cause on that day the plaintiff might enter his exception and ' obtain 
a ne recipiatur, to prevent the defendant’s essoign from being re- ^ 
ceived. On the third day, the sheriff formerly returned his writs' 
into court, and they were then delivered into the custody of the Cus ^ 

(f) Belk v. Broadbent, 3 T. R. 185. rm, 4 M. & S. 174. 

(d) Whittaker v. Whittaker, 8 B. & <e> Price v. Hughes, 1 Dowl. P. C. 

Cres. 768; Harry v. Broad, 2 Salk. 6M; 448. 

and see Samttel v. JBivans, 2 T. R. 576; (/) drgent v. Dean of St. Paul's, 16 

Gremway v. Fisher, 7 B. & Cres. 436; East, 7« 8, n. 

1 M. & Ry. 330, Cm Eyles v. War- 

D 3 
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t 08 Breviutn ; the third day was therefore called the Retorna Brevium 
day. The sheriff, however, now returns his writs at once into the 
office of the Custos Brevium, The fourth day, or quarto die posU 
called the Appearance day, or Dies amoris^ was the day given, by the 
favour and indulgence of the court, to the defendant for his appear^ 
ance; and on this day the parties appeared in court, and had their 
appearance recorded by the proper officer. 

There were also three other general return days in the term upon 
which some wri^must have been made returnable: but now, by the 1 
W. 4, sess. 2,. c. 3, s. 2, all writs usually returnable on general return 
days may be made returnable on the third day exclusive before the 
commencement of the term, or on any day^ not being Sunday ^ between 
that day and the third day exclusive^ before the last day of the term : 
and the day for appearance is as heretofore, viz. the third day after 
such return, exclusive of the day of the return; or in case such third 
day falls on a Sunday, then on the fourth day after such return, exi- 
clusive of such return day. 

Computation of time.'] The number of days allomd by the prac- 
tice of the court for appearing, pleading, &c., was in general (when 
not otherwise expressed) reckoned exclusively in actions by bill in 
the King’s Bench, and inclusively in actions by original in that court, 
or in the Common Pleas. But by a late general rule R.H. 2 IV. i, 
reg. vm,, it is ordered that “ in all cases in which any particular num- 
ber of days, xmt expressed to be clear days, is prescribed by the rules 
or practice of The Courts, the same shall be reckoned exclusively of the 
first day, and inclusively of the last day, unless the last day shall hap- 
pen to fall on' a Sunday ^ Christmas day^ Good Friday , or a day ap- 
pointed for a public fast or thanksgivings (as to which, see ante, 7, 8) ; 
in which case the time shall be reckoned exclusively of that day also. 

Besides this rule, the dbctrine in computing the time from an act 
done has lately been to exclude the first day, at least when the act 
was not done to the party himself, so that he might not therefore 
know of it immediately (g). If plaintiff be discharged from an ille- 
gal imprisonment on tlie 14th of December, and he must wait a month 
before commencing his action for it, the commencement of his action 
on 14th of January would be in time {h). If a month’s notice of action 
be requisite, the month begins on the day the notice is served ; and 
therefore, if notice be served on 28th April, it expires on 27th May 
and the action may be commenced on 28th May (t). 

The sittings in Banc and in Bail Court. ^ The Court now sits every 
day in full term, excepting Sundays, and the days between the Thurs- 
day next before and the Wednesday next after Easter day, or any of 
them when they fall in term. Before the alteration of the terms by 
1 W. 4, c. 70, s. 6 {ante, 50), the courts never sat on the feast of 

(g) Lester v. Garland, 15 Ves. 248; (fc> Hardtl v. Rale, 9 B. fit O. 603. 

l^eOew V. Jnh. Woftfwd, 9 B. & Cres. (i) Castle v. Burditt, 3 T. R. 693; 

134; Hardy v. Ryle, Id. 603. Watson v. Pears, 2 Csxnp.m 
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the Purification, Ascension day, or Midsummer day. But if Mid- 
aummer day happened on Friday next after Trinity Sunday, which 
was the first day in full term, it was dies jui idicus, by stat. 32 H. 8, 
€, 21; and they now sit on all these days. The days between the 
Thursday next before and- the Wednesday next after Easter day, or 
any of them, when they fall in Easter term are not to be reckoned 
or included in any rules or notices, or other proceedings, except no- 
tices of trial and notices of inquiry. (/J. E, 2 W, 4). But writs may 
be made returnable on them {k). 

The Court sits in hone every morning at ten o*cloA, during the 
term only. The vacations are devoted to the sittings at Nisi Prius 
and the circuits. By stat. 3 6r. 4, c, 102, the Court were enabled to 
s^in banc in vacation, for the despatch of such bfisiness as might be 
pending at the end of each term, upon a warrant under the sign 
manual being directed to them fur that purpose. But that statute is 
now repealed by the 1 W, 4, sess. 1, c. 70, s, 6, except so far as it re- 
peals the former act of 1 & 2 G. 4, c. 16. The Puisne Judges sit by 
rotation in each term, or otherwise, as they agree amongst them- 
selves, so that no greater number than three of them sit at the same 
time in banc for the transaction of business in term, unless in the ab- 
sence of the Lord Chief Justice. (1 W, 4, c, 70, s, 1). 

One of the Judges, wdiile the others are sitting in banc, usually sits 
apart from them in the Pail Court, at half-past nine every morning, 
for the business of adding and justifying special bail, discharging in- 
solvent debtors, administering oaths, receiving declarations required 
by statute, hearing and deciding upon matters on motion, and making 
rules and orders in causes and business depending in court. {Id,) 
But this business may still be transQiCted by the Court sitting in banc ; 
generally, however, all simple matters of practice are decided by the 
single Judge in this Court. In cases of difficulty, indeed, if the Judge 
entertain any doubt as to the propriety of granting a rule, he refers 
the application to the Court sitting in banc, or grants a rule nisi, 
against which cause is shewn before such Court. The common paper 
is disposed of in this Bail Court, and a separate peremptory paper of 
all motions relating to practice is made out and cleared in the same 
manner as in the Court sitting in banc, Mondays and Thursdays 
are the days on which insolvent debtors, under the compulsory 
clauses in the Lord’s Act, are disposed of. 

There are certain days in each term, called days, because the 

Court, on those days, hear the causes which have been entered in the 
paper for argument, before they enter upon motions. Tuesdays and 
Fridays are paper days on the civil side } Wednesdays and Saturdays 
on the crown side. No cause, however, can be set down in the paper 
for argument on the first paper day of the term, nor on the last day 
of the term ; nor can any {see 11, M, 38 G, 3) excepting common de- 
murrers and the like where no argument is expected, be set down 
lor any of the three days preceding the last day of term. The causes 
set down in the paper for argument must be argued in the order in 
which they stand entered; and they shall not be adjourned to any 
future day, by consent or otherwise, unless the Court for reasonable 

(k) hilly V, Gompertz, 1 Dowl. P. C. 472, 1 Dowl. P. C. 566, S. C* 

376; Hall v. Welshman, 2 Crotn. J. 
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cause, verified by affidavit, and upon application, at least two days be- 
fore the day of argument, shall otherwise order; and all such causes 
remaining undetermined at the end of any term, shall, without any 
new entry, be continued in the books kept by the clerk of the papers, 
to come on in the next term, in the order in which they stand. {It. 
M.30 G. 2, r. 2). 

All rules enlarged till the following term are set down in what is 
termed the peremptory paper (1); eight for the first day of the term, 
and for ever^ following day, until the whole shall be disposed of. (It. 
M. 17 Cr. 3; //. 6 G. 3). A list of them shall, after every term, be 
fixed up in the offices both on the crown and civil side, specifying 
the particular days on which the respective motions are to come on ; 
and a copy of such lists shall be delivered to each of the Judges the 
day before the beginning of term. (72. 11. 6 G. 3). The rules thus 
entered in the peremptory paper shall be heard on the respective 
days for which they are made peremptory, unless special grounds, by 
affidavit or otherwise, be shewn to the Court ior postponing them ; 
(R.H. 3fi G. 3); and they shall not be enlarged during the term, or 
put off from the appointed day, by the consent of counsel o¥*^attor- 
nies, without leave of the Court. (R. E. 41 G.3). s- 

Mondays and Thursdays, not being paper days, are usually occu- 
pied in motions, and in any other business which the Court may have 
appointed for those days. 

The counsel have pre*audiencc in motions in the order of their 
precedence ; those within the bar first, as the attorney general, the 
solicitor general, the king’s serjeants, the king’s counsel, &c. ; then 
the serjeants and barristers without the bar, beginning from the cen- 
tre to the left, and then from the centre to the right, of each row, 
until all the counsel in court shall have moved. This is usually 
termed ** going through the bar.” The motion then recommences 
with the attorney general, and then goes through the bar in the same 
order, as long as it is convenient for the Court to sit. It is usual to 
call upon the bar to make one round of undisputed motions before 
any are made requiring argument. Upon paper days the Court pro- 
ceed to hear the causes entered in the paper argued in their order; 
and aflerwards, if they have tiille, will hear motions. Upon Mon- 
days and Thursdays, they first go through the bar, then proceed to 
any other business which may have been appointed for those days, 
and lastly, again hear motions until the Court rises. 

Upon the last day in term counsel cannot move for ih attochment 
except for non-payment of costs on the master’s ^allocatuV (»»), or 
against the sheriff for not returning the writ or bringing in the 
body (»), nor move that a party may answer the matters of an affi- 
davit (o), or for the master’s report after the examination of a party 
upon interrogatories, unless with the leave of the Court, or under 
some very special circumstances (p) ; nor can he shew cause against 

(/) There arc now two peremptory of the four Judges sitting in banc, 
papers, one for rules relating to prao Chap. Pract. 7B. 

lice, and other matters which may he <m) 5 Bur. 2086. 

disposed of by the single Judge sitting (n) 1 Bur. 051, n. 

In the ball court; and the other for (o) JcbcoVa e^, 4 Bur. 2582. 

such special rules as require the decision (p) Rex v. Wheeler, 1 W. Bl. 311. 
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a rule for setting aside an awar^; (R, M. 36 G, 3) ; nor will any rule 
nisi obtained on that day operate as a stay of proceedings. 

Sittings at Nisi Prim in and after ter?n.] Once every week during 
term, and for several days after term, one of the judges (usually the 
chief justice, but sometimes one of the puisne judges), sits at^m Prim, 
at Westminster, and at the Guildhall, London, to try causes, in which 
the jury process has been directed to the sheriffs or other returning 
officers of Middlesex and London respectively. 

Until lately, only one judge could sit at Nisi Prius, either in Mid- 
dlesex or London ; but now, by 1 G. 4, c. 55, s. 2, the chief justice 
or other judge of the court, and also such one of the puisne judges as 
the chief justice may appoint, may sit at Nisi Prius, in separate courts, 
at the same time, for the trial of causes in Middlesex or London; 
and the marshal and other officers of Nisi Prius shall appoint persons, 
approved of by the chief justice, to act for them in such additional 
Nisi Prius court. And now, by 1 W. 4, c. 70, s. 4, any one of the 
judges of the superior courts at Westminster, to whatever court he 
may belong, is authorized to sit in London and Middlesex for the 
trial of issues arising in any of such courts. 

By the 1 G. 4, c. 55, s. 1, the sittings after term might be continued 
during the entire vacation. But now, by the 1 W. 4, c. 70, s. 7, 
not more than twenty four days (exclusive of Sundays) after Hilary, 
Trinity, and Michaelmas terms, nor more than six days (exclusive of 
Sundays) after Easter term, to be reckoned consecutively immediate- 
ly after such terms, shall be appropriated to sittings in London and 
Middlesex for the trial of issues otfact; provided, however, that if a 
trial at bar be directed by the Courts, the judges may appoint such 
day or days for the trial as they think fit ; and the time so appointed, 
if in vacation, shall, for the purpose of such trial, be deemed and 
taken to be f part of the preceding term ; provided also, that a day or 
days may be specially appointed, at any time not being within such 
twenty- four days, for the trial of any cause at Nisi Prius, with the 
consent of the parties thereto, their counsel or attornies. 

Formerly, the sittings for Middlesex must have been in Westmin- 
ster Hall ; hut they may now, with the consent of his Majesty, tinder 
his sign manual, be holden at anyplace in the city of Westminster 
the chief justice may deem convenient for the purpose; (1 O, 4, c. 21, 

1) ; and the trials in such places may, in all records, process, in- 
dictments for peijury, &c. be alleged and laid to have been had in 
Westminster Hall, {Id. s. 2). However, this act, and the 3 G. 4, c. 87, 
as to the Excheejuer, though continuing in force, were only acted 
upon whilst the Courts at Westminster Hall were rebuilding. 

The Circuits,'] In the vacations after Hilary and Trinity terms, the 
judges of the three superior Courts at Westminster make their rir- 
cuits, and try at Nisi Prius, in each county which they visit, those 
causes in which the jury process has been directed to the sherifT or 
other returning officer of such county. The records in all these 
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causes (with the exception of such as are to be tried in counties paia* 
tine) are made up in the superior Courts at Westminster. The Nisi 
Prius records are taken down by the parties to the county where the 
venue is laid, or to which the jury process has issued, there to be tried 
before these justices ; after which they are returned to the attornies 
of the prevailing parties, with the postea indorsed on them, for the 
purpose of having the judgment signed, and of carrying that judg- 
ment into execution. In counties palatine, the records of the causes 
to be tried there are sometimes made up in the superior Cdurts at 
Westminster, sometimes in the courts of such counties palatine. 

The judges, upon circuits, are empowered by stat. 1 G. 4, c. 55, 
ss. 5, 6, to grant summonses and make orders, upon circuit, in causes 
depending in any of the Courts at Westminster, in which the issues, 
if brought to trial, would be tried upon their circuits respectively, in 
the same mannet as if they were judges of the Court in which such 
causes are so depending. 

Attendance at Chambers,'] Besides their attendance in court, the 
puisne judges also attend, in turn, for the space of a term, at the 
chambers in Setjeants’ Inn, every day dui'ing term, from 3 o’clock until 
5, and every morning in vacation (when they are not engaged on 
circuit) from 11 o’clock till 1. Their clerks attend from 11 o’clock 
until 2, and from 6 till 8, every day during term and the sittings s 
and in vacation from 11 till 1. The chief justice usually attends 
chambers during the absence of the other judges on circuit. The 
course of proceedings at these chambers will be noticed posty Vol, 2, 
Book 4, Part 1, Chap, 34. 
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BOOK L 

PROCEEDINGS PREVIOUS AND SUBSEQUENT TO A 
TRIAL BY JURY ON THE MERITS. 


PART I. 

PROCEEDINGS IN BAILABLE ACTIONS. 


CHAPTER I. 

PROCEEDINGS FROM THE COMMENCEMENT OF THE ACTION, UNTIL 
THE DEFENDANT BE FULLY BEFORE THE COURT. 

Before commencing an action against a party, the practitioner 
should carefully ascertain whether there be a legal cause of action ; 
and if there be, then who should be the plaintiff and who the dcr 
fendant in the action. 

If the plaintiff intends arresting the defendant, tlie^r^^ proceeding 
in the cause which the practitioner has to consider is the affidavit of 
debt; but before preparing it, he should ascertain whether the pro- 
posed defendant be or be not privileged from arrest; and then 
whether the cause of action be such for which he may be arrested ; 
and if he be not so privileged, and the cause of action affords 
grounds for the arrest, then let him prepare the affidavit, and get it 
sworn accordingly, as hereafter fully noticed. If the defendant be 
so privileged from arrest, or the cause of action be such that he could 
not be arrested for it, or the affidavit be defective, then the defen- 
dant, if arrested, may get discharged out of custody. The law and 
practice on these subjects will be found in the first section of this 
chapter. 

The affidavit of debt being sworn, the second proceeding to be 
considered is the process, by which you may arrest the proposed defen- 
dant. The nature and such process, and mode of issuing, 

will form the subject of the second section of this chapter. 

These two proceedings having been adopted, the third proceeding 
to be considered is the arrest itself; the mode of effecting which will 
form the subject of the third section. 

After a defendant has been arrested, he is either discharged, upon 
giving a bail bond to the sheriff, or upon giving security to the plain- 
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tiff for his appearance, or upon depositing with tlie sheriff the sum 
sworn and a sum to answer the costs, or without any bail or security, 
or he escapes, or is rescued, or is lodged in the prison of the county, 
&c. These several subjects will be considered in the fourth section. 

The next proceeding to be considered, in order to bring the de- 
fendant before the Court, is the proceeding against sheriff, by 
ruling him to return the writ, and to bring in the body, which if he 
fail to do, an attachment may be issued against him. These pro- 
ceedings will form the subject of the fifth section. 

If the defendant, having given a bail bond to answer for his appear- 
ance (t. e. to put in and perfect bail above), as required by the writ, 
fail to do so, you (the practitioner on the plaintiff’s part) are next to 
consider whether you will not, as you may generally do, take an as- 
signment of the hail bond, and proceed on it against the defendant and 
his sureties who joined with him in it. The proceedings on this bond, 
as well by the plaintiff in the action when he has taken an assignment 
of it, as by the sheriff himself when the plaintiff has not so taken it, 
will be treated of in the sixth section. 

If proceedings be adopted by the plaintiff, either against the she- 
riff or upon the bail bond, ybu (acting for the sheriff, or the sureties 
in the bond, or the defendant,) are to consider whether they may not 
be set aside for some irregularity, or upon payment of costs, &c. if 
they be regular. The law and practice on this subject will be found 
in the seventh section. - 

Next must be considered the defendant’s appearance to the writ; 
or, in other words, the putting in and perfecting special hailf (or, as 
it is sometimes called, hail above)^ or paying money into Court in lieu 
of it. This will be found treated of in the eighth and last sec- 
tion of this chapter. 

Upon these proceedings being adopted, the plaintiff proceeds in 
the action by declaring^ &c« ; which proceedings will form the subject 
of the second and subsequent chapters of this Book. 


Sect. 1. 

Affidavit to hold to Bail. 

1. Who may or may not he holden to Bail, 65 to 78. 

2. In what Actions, 78 ro 82. 

3. The Affidavit, 82 to 93. 

4. In what Cases the Court will discharge the Defendant, and 

Consequences of Defect, 8^c0h9ms Affidavit, 4*4^, 93, 94. 

1. Who may or may not he holden to BaiL 

Where the cause of action is such as to admit of an arrest as the 
mode of bringing the defendant before the Court, he may generally 
be holden to bail. There are some cases, however, where the de- 
fendant, by reason of the dignity of his station, or of other circum- 
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stances, is privileged from arrest; and these necessarily form excep- 
tions to the rule above mentioned. The cases in which this privilege 
is enjoyed shall be considered under the following heads. The 
cases in whi6h a party has a mere temporary privilege from arrest will 
be treated of in the third section of this chapter, while considering 
the arrest itself. 


The royal family y ^c.] The royal family cannot be holden to 
bail (a). Also the servants in ordinary or menial servants of the king, 
or of a queen regnant, cannot be arrested (6), even although they 
be in trade (c). A candle and fire lighter to the yeomen of the 
guard at St. Jameses Palace is privileged (rf) ; but this privilege 
does not extend to the servants of a queen consort, queen dowager, 
&c. (e) ; nor to a gentleman of the king’s privy chamber (f ) ; nor 
to the fort major, or deputy governor of the Tower of London (g), 
nor, as it seems, to the wardens of the Tower (/t). 

Peers,] Peers of the realm of England are privileged from ar- 
rest, both upon mesne process and in execution (*) ; but it seems a 
peer by patent, if sued by his Christian and surname and not by his 
title of nobility, cannot claim this privilege, if he have never sat in 
parliament (J). Peeresses are also entitled to the same privilege, 
whether they are peeresses by birth, by creation, or by marriage (/r): 
but if a peeress by marriage afterwards marry a commoner, she 
thereby loses all her privileges, as well as her title of nobility (/)• 

This privilege from arrest is extended to Scotch peers and peer- 
esses by stat. 5 A. c. 8, art. 23, whether such peers have been chosen 
to sit in parliament or not (m) ; and to Irish peers and peeresses, by 
stat. 39 ik 40 G. 3, c. 67, art. 4 (n). If arrested, the court will dis- 
charge them on motion, the privilege, especially in the case of an 
Irish peer, being primd facie made out (o); and the Court, on such 
motion, will not go into the defendant’s right to his title ; being a 
fie factoy and having acted as such, or voted at the election of Scotch 
peers, will suffice to entitle him to his discharge (p)» In general, 


(a) 2 Inst. 50. 

\b) 2 Keb. 3, 485; T. Raym. 152; 
Bartlett v. Hebbes, 5 T. R. G86; and 
see H, V. Stobbe, 3 T. R. 735. 

(c) Kingv, Foeter, 2 Taunt. 167- 

(d) Hatt(m v. Hopkins, 6 M. 5c S. 
271. 

(e) 1 Keb. 842, 877. 

(/) Luntlep V. BcOtine, 2 B. 5c Aid. 
234 ; Taptey v. ^ttiney 1 D. 5c R . ^9. 

(tr) Batson V. M*Ijean, 2 Chit. iWp. 
48 r Sardv, Forrest, 1 B. 5c Cres. 189 ; 2 
D. 5c R. 250, S. C. 

Ih) JBidgood v. Davies, 6 B. 5c Cres. 84 ; 
9 D. 5c Ky. 153, S. C ; Ace BeU v. Ja- 
cobs, 1 M. 5c P. 3t»9 ; 4 Bingh. 523, S. C.; 
Tidd, 9th ed. 190. 

(i) 6 Co. 52; 9 Co. 49 a, 68 a; Ho- 
bart, 61 ; 2 H. Bl. 272 ; CoMcAe v.Lord 


Arundel, 3 East, 127> 

ijD Lord BarJiur^s rase, 2 L. Rayni. 
1247; 2 Salk. 512, S. C. 

{h) 6 Co. 52 ; Himtingdon*» case, 1 
Vent. 298; see Style, 252, contra, 

{/) Co. Lit. 16, 0 * 

(m) Fortesc. 165. 

(re) Coates v. Lord Hawarden, 7 B. 5c 
Cres. 388; 1 M. Ry. 110, S. C. 

(o) Storey v. Birmingham, 3 D. 5c 
R«488. In Davies v. Lord Rendtesham, 
1 Moore, 410 ; 7Taunt. 679, S.C., where 
an Irish peer was sued by bill, the 
Court of Common Pleas renised to set 
aside the proceedings, but left him to 
plead his privilege. 

{p) Digby V. Lord Stirting, a Scotch 
peer, 8 Bing. .55; 1 M. & Scott, 116; 1 
Dowl. P. C. 248, S.C. 
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the Court will not put the party to the necessity of entering an ap- 
pearance (g). It seems the sheriff would not be a trespasser in 
making the arrest (r). 

The servants of peers also were formerly privileged from arrest; 
but this was abolished by stat. 10 G. 3, c, 50, s. 10 (s). 

Members of the home of commons.'] Members of the house of com- 
mons are privileged from arrest daring the session of parliament, and 
for a convenient time before and after it. It is said that the privilege 
eando et redeundo continues for 40 days (f); which seems, however, 
to have been doubted (a). The house of commons, indeed, have al- 
ways avoided deciding the limits oT their privilege in this respect; 
and the question as to the extent of it can be determined by them 
only. In 1586, when Mr. Martin, a member, was arrested twenty 
days before the meeting of parliament, the house ordered him to be 
discharged ; but when the question was put whether they should 
limit a time for the con^nuance of this privilege, the proposition 
was negatived (x). It is clear, however, that the members enjoy this 
privilege after a dissolution, as well as aifter a prorogation (y)» 

If a member be arrested during the period of privilege, the Court 
will discharge him on motion, and will not oblige him to sue out a 
writ of privilege (a); he must, however, ‘produce the return of his 
writ of etection (a), affidavits of that fact not being deemed suf- 
ftcient(5). 

Members of convocation seem also to enjoy the same privilege, in 
this respect, as members of the house of commona (c). 

jfmbassadors and their serva9its»2 Ambassadors and other public 
miiiuiiers of foreign princes or states, at this court, and their ** do- 
mestics and domestic servants,” are privileged from arrest ; and all 
process, &c«, agsdnst them for that purpose is void. (7 A. c. 12, s. 3). 
If ' d person thus privileged be arrested, the Court, upon motion, will 
ord^r him to be discharged without entering an appearance ; or if he 
have given a bail bond, the Court will order it to be given up to be 
cancelled (d). This statute, however, does not extend to consuls or 
their servants (e); nor to such of the domestic servants of an ambas- 
sador, &e. as are subject to the bankrupt laws (/) ; nor to persons 
holding sitoatioiis inconsistent with the office of such a domestic (g) ; 
nor to any person colourably only, and nu bond Jide, in Che service of 


tv) HsUdetv V. put, a Str. 900. 

\r} TarHon v. FUher, Dou|^ 671- 
<t) See €kmneUv v. I Chit. 

(tiaLev. 7a« IBrownLOl. 

(u) 1 Sid. 20. 

(«) ScobCH, 168, no. 
tri BoHday v. PUt, 2 Str. 98S | Fm- 
tesc* 150; 3 Comynt, 444, S. C. 

<S) M. 

(e) Id. and PmwUdf v. Femoidlt, 2 
W: Bl. 788. 


(&) See also Dyer, 59 b, 60 a. 

\c) 8 H. 6, c. 1 ; 1 Eq. Ca. Abr. m 

(d) OoM V. Talbot^ i MqA ^SiS. 

{e) Viveash v. Becker, 3 M. A S.284. 
m 7 A. c*12« a. 5; andBee Rep-Pract. 
C. B. 86, 134; Ibme v. Hammond, 
Bames, 370; Cain V. MoHneux, Id. 374; 
Triquet v. Bath, 1 W. Bl. 471; 3 Bur. 
1478, S.C. ; Id. 1731* 

(ff) Masters v. Manby, 1 Bur. 401 ; 
DwAiWT* ABfkie, 3 Wils. 33. 
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such ambassador (A) ; nor to a courier or 'messenger, for he is not a 
domestic (i). But it is not necessary that the servant should reside 
in the ambassador’s house (y), provided he do the duties of his of- 
fice there (/r); and it seems that a chorister, bond fide employed by 
an ambassador in the performance of religious worsliip in his cha- 
pel, is thus privileged under the above statute (0; nor is it mate- 
rial whether the servant be a foreigner or a native of this country (m). 

The plaintiff, attorney, officer, and otliers concerned in suing out 
process against sucli public ministers or their servants, shall, upon 
a summary conviction (n) before the court appointed for that pur- 
pose by the statute, suffer such pains, penalties, and corporal pun- 
ishment, as to such court shall seem meet. (7 A. c. 12, s. 4). Pro- 
vided that no officer, &c. shall be so punished, unless the name of 
such servant have been registered at the office of the secretary of 
state, and from thence transmitted to the office of the sheriffs of Lon- 
don and Middlesex. (Id. s. 5) (o). But although the name of such 
person be regularly registered as the act directs, yet if he be not 
in the bond fide and actual service of tlie ambassador, and such as 
the statute otherwise protects, he may be holden to baD, and the 
sheriff is bound to execute the process against him (p). 

If the sheriff refuse to execute process against a defendant, who 
claims this 2>rivilege, but who is not bond fide an ambassador’s ser- 
vant, and such as is protected by the statute, the plaintiff may 
maintain an action against him, or rule him to return the writ; and 
in either case the question of the defendant’s title to the privilege 
he claims will be brought fully before the Court. 

If a servant of an ambassador be arrested, he should move the 
Court to be discharged out of custody, or that the bail bond (if he 
have given one) may be delivered up to be cancelled. The affidavit 
in support of such an application should state that the defendant is 
a domestic servant of such ambassador (^), and that he was such at 
the time of the arrest (r) ; it should also state the cai>acity in which 
he was hired (s'), and that he performed the duties of such office (<) ; 
and it should also negative his being a trader within the meaning 
of the bankrupt laws. It would not suffice for him merely to state 
that his name was registered at the office of the secretary of state, 
and from thence transmitted to the sheriff’s office (u). 

Aliens.'] Aliens are not in general privileged from arrest. For- 
merly, indeed, by several statutes (38 G. 3, c, 50, s.9; 41 Cr. 3, c. 106 ; 


(A) MeUachi CkiroUruCs case, 1 Wils. 
78; 3 Burr. 1676; Flint v. De Jjoyant, 
Tidd, 9th ed. 191. 

(i) Deserisay v. O'Brien, Barnes, 375. 
(i) JVidmore v. Alvarea, Fitzg. 200; 
ISwna V. Higgft, 2 Str, 797# 2 L#. Kaym. 

1524, S*C.: see Novellov.Toogood, 1 B. & 
Cres. 554, 2 D. & R. 833, S. C. 

<A) Semb. Id. 

(/) Fisher y.Begrez, 1 Crom. & M.117> 
(m) Lockwood v.Cosgame,3BuT. 1676. 
<n) See Triqitet v. Bath, 3 Bur. 1480. 
(o) See Heathfteld v. Chilton, 4 Bur. 
2017; Hopkins ▼. Bjot^k, 3 T. R. 79. 


(p) Seacotnb v. Bownlfiy, 1 Wils. 20; 
Devailo v. JHomer, 3 Camp. 47. 

<V) Toms V. Hammond, Barnes, 370; 
Er^ish V. CahaUero, 3 D. & R. 25. 
r) Heathjisld v. ChUton, 4 Bur. 2015. 
«) Hardw. 3; JVidmore v. Alvares, 
Fitzg. 200. 

{t) Seacomb v. BowtUey, 1 Wils. 20; 
Malachi Carolina's case. Id. 78; Triquet 
v.Bath, 3 Bur. 1478, 1731; Poitiery. 
Crosa, 1 W. BL 48; Croase v. TaUxd, 8 
Mod. 288; 1 Barnard. 70, 80, 401. 

(tt) Fisher v. Begrez, 1 Crom. Sc M. 
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and 48 G. 3, c. 155, 5 . 28), aliens who had fled to this country on 
account of the revolution or troubles in France, or in any country 
conquered by the arms of France, were prohibited from being hold- 
en to bail,, or taken in execution, for any debt or other cause of 
action contracted or arising in parts beyond the seas other than the 
dominions of his majesty, whilst such aliens were not within the said 
dominions ; and if any alien was arrested contrary thereto, he was 
to be discharged upon application to the Court, or to a judge in 
vacation (v). These statutes, however, ha\'e been suffered to expire. 
One foreigner may arrest another in this country for a debt which 
accrued in a foreign country while both resided there, though the 
law of the foreign country does not allow of arrest for debt (.r). In 
an action, however, between parties, on a contract made between 
them in a foreign country, the contract is to be interpreted accord- 
ing to the foreign law, although the remedy must be taken accord- 
ing to the law here (y). 

The Judges^ Serjeants^ Barristers^ ^c.'] The judges and serj cants 
of the superior Courts cannot, it seems, be holden to bail ; but bar- 
risters may, unless they be going to attend, or be attending, or be 
returning from attending, a cause or proceeding in Court. In one 
case, a barrister was discharged from arrest on the circuit («). The 
sheriff cannot, it seems, take notice of their privilege (a). 


Attomies and officers of the Court,] The attornies and other officers 
of the court cannot be holden to bail (5) ; even where it appeared that 
a defendant, an attorney, was about to quit the kingdom, the Court 
refused to order special bail (c). But an attorney who has left off 
practice (d), or who has not taken out his certificate (e), or who is 
already in custody for debt (/), is not entitled to this privilege; and 
therefore it has been ruled diat an attoiney, who had not practised 
for several years, might be arrested, though, after suing out the writ 
and before the arrest, he recommenced his practice and took out his 
certificate (g). An attorney’s certificate having been, by his agent’s 
mistake, filed in the Court of King’s Bench, in which Court he had not 
been admitted, instead of the Court of Common Pleas, and he being 
sued for a debt in an inferior court, sued out a writ of privilege, the 
Court ordered it to be quashed, and a procedendo issued (^). An 
attorney, however, does not lose his privilege, in this respect^ by not 
taking out his Certificate, unless he have omitted to take it out for 


(v> See Sinclair v. PhilHpe, 2 B. & P. 
363. 

(x) Dela Vsgav.Vianna, 1 B. & Adol. 
284, overruling Mekm v. Duke de Fitz 
Jamut 1 B. & P. 138. See also Irnkty v. 
WUeftmt 2 East, 455, poH, 71, 76. 
ilf) lB,6c Adol. 284. 

< 2 ) HippesWs case, 1 H. Bla. 636. 
ia) SeeCo. Lit. 131 ; 1 Salk. 1; Tarlton 
r, Fisher, Dougl. 671 ; Cameron v. Light- 
ed, 2 W. Bla. IIW; WtUtersv, Rees, 4 
Moore, 36. 

(5) See Brown's case, 2 Salk. 544. 


<c) Redmonds case, 1 Mod. 10. 

(d) Goldsmith v. Bayard, 2 Wils. 232; 
Goodwin v. Gibbons, 4 Bur. 2100; 

son V. Birch, 1 B. &. P. 4; Broke v. Bry- 
ant, 7 T. R. 25; Anon. I Dowl. P. C. 
208, in which it was held that a single 
instance of practice was not sufficient 
to entitle him to his privilege. 

(e) Broke v. Bryant, 7 T. R. 25. 
if) Byles v. Wilton, 4 B. & Aid. 88. 

(g) Brokev,Bryant,7 T.R.25; Id.26. 
{h) Bieon v. Hewitt, 10 Moore, 270. 
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one wliole year (i). An attorney is entitled to this privilege in a qui 
iam action, as well as in other actions (k) ; but not where the action 
is wholly at the king’s suit (/). Also if an action be brought against 
him jointly with a person not privileged (m), he is not entitled to his 
privilege («). 

If an attorney of this court be arrested by virtue of process issuing 
hence, the Court will, on motion, or a Judge in vacation, upon fnotion 
on summons, order him to be discharged, (in general, however, with- 
out costs), on entering an appearance (o); but if he be sued in another 
court, or the attorney of another court be sued in this, and arrested, 
he must put in bail, sue out his writ of privilege from the court in 
which he is an attorney, and plead it in abatement (p). And in a 
late case, where an attorney of this court has been arrested on process 
issuing out of the Common Pleas, it was held, that this Court could 
not relieve him summarily (q). And in neither case is the sheriiT 
obliged to take notice of hia privilege, or discharge him, even upon 
the prodnetion of his writ of privilege (r) ; unless the arrest have been 
made under process of an inferior court, in which case the writ of 
privilege should be allowed instatiter (s). 

When a writ of privilege is necessary, engross it on plain parck^ 
ment {t). Get a certificate from the master's cleric that the dejendtmt 
is an attorney of the court ; and leave it with the signer of the writs^ 
at the time ho signs the writ. Pay nothing for signing; 7d. sealing. 
If the defendant be arrested by process of an inferior court , carry the 
writ to the e'erk of the papers^ or secondary of the inferior courts and 
he will allow it, and grant a supersedeas. Serve the supersedeas 
upon the officer who has arrested the defendant, and he^ must instantly 
discharge him. Or if the defendant merely apprehend that bailable 
process will issue against him from an inferior court, he may sue out 
his writ of privilege, and have it allowed as above directed, which 
wdll stay the issue of any process against him from that court; and 
for the defendant’s greater security he may obtain a certificate of the 
allowance from the secondaty or ofi^er of the inferior court, which will 
protect him from arrest, should process happen to issue against him. 


Parties to a suit, witnesses, Every person connected with a 

cause, and attending in the course of it, whether compelled to attend 
by process or not, such as parties, witnesses, bail, attorntes, &c«, are 


(i) Sees M. & S. 281, and ante, 24. 
Ik) Britten v. Teasdaile, Barnes, 48. 
(/) 2 Ro. Abr. 274. 
im) Branthwait v. BlackerbUt 2 Salk. 
.W; Dy. 277; 2 Ro. Abr. 274. See 
Itamsbottom v. Harcourt, 4 M. & S. 
585 . 

(n) See further Vol. 2, Book 3, 
Ohap. 3* 

(o) fV;ieeler*s case, 1 Wils. 298 ; Ni- 
chole V. Earl, 8 T. R. 395 ; Barber v. 
Pfrlmet', 6 T. R. 524 ; Pearson v. Henson, 
4 D. R. 73- 


Biown*8 case, 2 Salk. 544; Mayor of 
Basingstoke v. Bonner, 2 Sir* 864 1 2 
L. Raym. 1567. S. C. 

(g) Esp p. fVMtehead, MS. M. T. 
1830, 1 Dowl. P. C. 3. 

(r) Crosaley v. Shaw, 2 W. Bl. 1086; 
V. Ortj, I Str. 7e» Omtr/brd v. 
Price, Uoug. 314j 11^ Pr. C. B.«; 
Dtmeomb v. CAiovft, 1 Stfk. 1, 

(*) Rep. Pr. C. B. a; Croeiley r., 
SAa«».2W.B1.1087. 

(t) See the ftttm. Chit. Femu. 14. 
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privileged from arrest whilst going to» attending, and returning from 
court. This privilege will be more fully considered in section 2 of 
this chapter. 

BaiL~\ In actions on bail bonds, replevin bonds, and recogni> 
zances of bail, the defendant cannot be holden to bail {u ) ; even where 
an action on a bail bond was brought against the defendant in the 
original action, the Court discharged him on entering an appear- 
ance (47). But if the plaintiff obtain judgment in an action on such 
bond or recognizance, he may hold the defendants to bail in an action 
on the judgment (y). 

BanJeruptsJ^ The temporary privilege of a bankrupt from ar-* 
rest during his examination will be hereafter considered. If the 
bankrupt obtain his certificate^ and be afterwards arrested for any 
debt proveable under his commission, upon application to a Judge at 
chambers, or to the Court, he will be discharged out of custody, on 
entering an appearance (z); unless it appear that the certificate has 
been obtained by fraud (a), or that there arc other good grounds for 
disputing its validity (b), in which case the Court will not interfere, but 
will leave the defendant to plead his bankruptcy and certificate (c). 
And where the bankrupt was taken under an attachment for not per- 
forming an award, the Court refused to discharge him, without giving 
the other party time to shew that the certificate was fraudulently ob- 
tained (d). So also where judgment was entered up in Trinity term, 
and execution issued in Michaelmas term; on the 13th Nov. in that 
term, the bankrupts obtained their certificate, and on the same day the 
sheriff’s officer levied, and the debt and costs were paid into court under 
a Judge’s order, to abide the event of a motion; theCourt refused to in- 
terfere by ordering the money to be paid out of court, but left the 
parties to their audita querela (e). But where the certificate was 
obtained after issue and before judgment, and the bankrupt was then 
rendered by his bail, he was held entitled to his discharge in a sum- 
mary way, although he had not pleaded his certificate puis darrien 
Continuance (/)• In a late case, it was held that an attorney in cus- 
tody, under an attachment for non-payment of money, pursuant to a 
rule of court, is entitled to be discharged from custody, on having be- 
come bankrupt and obtained his certificate, even though he received 
the money in the course of his employment as attorney (g). Where 

( m) Bmn6on v. Jinbmn, 6 T. R. 336; <&) Staoep v. FederUd, 2 B. & P. 300. 

Ormond v. Brieriau» 1 Salk. 90. \c) Combes v. BlacftaU, 1 Stra. 477 ; 

(«) MelUsh V. Petherick, 8 T. R. 450. Hewes v. Mott, 6 Taunt. 329; Graham 
iy) Prendergast v. Davis, Id. 86. v. Denton, 1 Wtts. 41. 

<a) 6 G. 4, c. 16, si. 120, 121. As to (d) Nowers v. Colman, Buck, 5. 

what debts are uroveable, see Arch. B. (e) JUastison v. Wakey, 1 M. & P. 261 ; 

Ir. 70. 105. 20B. The goods as well as and see Bx p. CuUingjbi-d, 8 Bam. He. 
the person of the bankrupt are protect- Cres. 22(V 

ed by the certificate. (/) Humphreys v. Knight, 6 Bing. 

{a} Sowley v. Jones, 2W.B1. 725; 672. 

Martin v. &Hara, Cowp. 823; Vincent . (g) Rex v. Edwards, 9 Barn. Ac Cres. 
y. Bradpt 2 H. Bl« 1* 662. 



Bankrupts^ Insolvents. 71 

the debt was contracted in England, and the bankruptcy and certifi- 
cate in Ireland, or in a foreign country, the Court will not discharge 
the defendant {h) ; nor will they, it seems, discharge him, although 
the debt were contracted in a foreign country, whilst both parties 
were resident there, and the defendant there became bankrupt, and 
obtained his certificate (i). Even if a bankrupt, after obtaining his 
certificate, subsequently promise, in writing or otherwise, to pay a 
former debt, it seems the Court, if he be arrested upon such promise, 
will discharge him on entering an appearance (/f). 

Insolvent debtorsJ] A debtor discharged under an insolvent act 
cannot be holdcn to bail for any debt from which he may have thus 
been legally discharged. This privilege is always guaranteed to him 
in express terms by the insolvent acts (0- And where a defendant 
is arrested fur a debt in respect of which he has been discharged 
under the insolvent acts, and given a hail bond, the Court will order 
the bail bond to be delivered up to be cancelled, whether the defen- 
dant be in actual custody or not (/»). Even if an insolvent debtor, 
after being discharged under an insolvent act, subsequently promise to 
pay a former debt, the Court, if he be arrested upon such promise, 
will discharge him on entering an appearance (w) ; and this, though 
the promise be by a bill of exchange or note, which is in the hands 
of the plaintiff, a bond fide indorsee (o). 

Although certificated bankrupts, or persons discharged under in- 
solvent acts, are privileged from arrest, yet the sherift'or his officer is 
not liable to an action of false imprisonment for arresting them (p). 

Baron and feme,'\ If a married woman be arrested upon mesne 
process, the Court will in general discharge her on entering an ap- 
pearance, or order the bail bond, if any, to be given up to be can- 
celled, whether she be arrested with or without her husband {q) ; or up- 
on process against her and her husband jointly, or against her alone (r) ; 


ih) Qtiin V. Keefe, 2 H. Bl. S-W; Di.r- 
on V. Jidldwen, 5 East, 177; Vexldee v. 
M* Master, 8 T. R. (KJ9; PhUpotte v. 
Heed, 1 B. & B. 13, 3 Moore, 244, S.C. 

(i) See 7>* la Veffn v. ViantM, 1 B. & 
Adol. 284; Mrmle v. Mweay, 7 T. R, 
470; Imlny v. Ellef»en, 2 East, 453. But 
there would be a defence to the action, 
see Patter v. Hrown, & East, 124; and 
as to a eefteio bmiornm, see Pltittipa v. 
Allan, 8 B. & Cres. 477, 2 M. & R. .570, 
.S.C. 

(Ar) Bailey v, Dillon, 2 Bur. 73f»; 
Poiv/t V. Gadderer, 1 B. & C’res. 110, 

2 D. & H. 240, S. C.; Wilson v. Kemp, 

3 M. & S. 5!)5. 

(/) 7 (i. 4, c. .57, ss. 40, 5.5, (io. Sec 
Edwards v. Tneker, 4 1). & R. 216; 
Summon v. Miller, 1> B. & Cres. 770. 


(»/) Norton x.Moseler/^ f)D. & R. 107> 

6 B. & Cres. lOC, S. (\; sed vide Dotui 
V. Smith, 3 D. A: R. 600. 

(n) Wilson v. Kemp, 3 M.&S. 595; 
Butt V. Vine, 4 D. 5? R. 154; sed vide 
Hurton V. Mof^p^ddf^e, 0 Taunt. .56;j. 

<rt) Kfty V. Masters, 1 Dowl. P. C. 86. 
Ip) Turlton v. Fisher, 2 Doug. 071; 
Shertemtd v. Benson, 4 Taunt. 0.31. 

( 7 ) Crooks V. Fry, 1 B. & Aid’. 165; 
Taylor v. Whittaker, 2 0. iH; R. 226; 
Ktbvards v. lionrke, 1 T. R. 4W; iVit- 
ekett V. Cross, 2 H. Bi. 17; Cro. Jac. 
445; 1 Lev. 216. But see Robet’ts v. 
Mastm, 1 Taunt. 2.54; Jones v. Lewis, 

7 Id. .55. 

(r) Edwards v.Iimtrke, 1 T. R. 466; 
Cro. Jac. 4.5.5; 1 Lev. 216; Waters v. 
Smith, C T. R, 451 ; Pitt v. Thompson, 
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and this, although her husband constantly reside abroad {s ) ; or al- 
though she and her husband live apart under articles of separa- 
tion, and he allow her a separate maintenance (t); or even although, 
at the time she obtained the credit, she appeared and acted as a feme 
solcy if she did not deceitfully represent herself as such in order to 
obtain the credit (m) ; or if, by mistake, she alleged her belief that 
her husband was dead (.r); or if the plaintiff, at the time of giving 
the credit, knew her to be 2. married woman (^). But if she have 
knowingly and deceitfully imposed herself on the plaintiff as a feme 
sole, for the purpose of obtaining credit (2:), or if she have given a 
bill of exchange as a feme sole (a), or if the fact of coverture be doubt- 
ful ( 6 ), the Court will not interfere in this summary manner to relieve 
her, but will leave her to her plea of coverture, in the ordinary course 
of proceeding. 

If the process be against the husband and wife, he alone should be 
arrested; and he shall not be discharged until he put in bail for 
both (c). There is some difference between the practice of this Courf 
and that of the Common Pleas upon this subject {d). 

It may be as well here to notice, that it is the practice to discharge 
the wife when taken in execution as well as on mesne process. But 
if interlocutory judgment has been obtained against a woman when 
sole, after which she marries, final judgment may be entered up, and 
execution taken out against her when married (e). And a married 
woman, taken in execution with her husband, for a debt due from 
her before marriage, is not entitled to be discharged, unless it appear 
that she has no separate property; even although the husband has 
been discharged under the insolvent act (/). 

The application for the discharge of the married woman should 
be made before judgment, or, at all events, before writ of inquiry 
executed, otherwise she would be left to her writ of error (g). 

The affidavit in support of the application must state positively 
that she is married, and to whom; and not state it by way of infer- 
ence or argument, as, for instance, that she is married, “as by tbe 
certificate hereunto annexed will appear,*' or the like (/i); and the 


1 KxaXtia^Halyv, Morgan Sf MSS. 
Exch. 25 Nov. 1831, though the cause 
of action arose before marriage. 

(a) 1 East, 17> n. See De GnUlon v. 
UAifde, 1 B. & P. 8. 

(f) Marshall v. Rutton, 8 T. R. .'>4.5; 
Warden v. Gooch t 7 East, 682; and see 
Hookhani v. Chambers, 3 B. & B. 02. 

(«) Collins V. Housed, 1 New Rep. 54. 
{x) Pitt V. Thompstm, 1 East, Iti. 

(y) Waters v. Smith, 6 T. R. 451; 
Warden v. Gooch, 7 East, 682; Wilson 
V. Serres, 3 Taunt. 3(17; Slater v. Mills, 
5 M. & P. 003, -7 Bing. 6()(i, S. C. 

(2) Partridffc v. Clarke, 5 T- R. 104; 
Freame v. Mitjxtrd, 1 C. & M. .54; and 
see huden v. Justice, 1 Bing. .144, 8 
Moore, 346, S, C>; Htull v. Barber, 1 


Dowl, P. C. 8; Simon v. Winningfon, 
Id. 16. 

(a) Jone^'i v. Lewis, 7 Taunt. 55. 

<6) Partridge v, Clarke, 5 T. R. 194; 
Pearson v. Meadon, 2 W. Bl. 003. 

(c) 1 Vent, 40; Anon. 1 Mod. 8; Ro- 
berts V, Andrews, 1 W. Bl. 720, 3 Wils. 
124, S.C.; Crooksv.Fry, 1 B. & Aid. 165. 

(d) See Robai'ts v. Mason, 1 Taunt. 
254; Tidd, Othed. 104. 

{e) See Cooper v. Hunchin, 4 East, 
521. 

(/) Sparkes v. Bell, 8 B. & Cres. 1, 
2 M.& «. 124, S. C. 

ig) Moses V. Richardson, 8 B. & Cres. 
421. 

{h) Harvey v. Cooke, 5 B. & Aid. 747- 
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Court of Cominon Pleas requir^the woman herself in all cases to 
swear to the coverture (it). 

The Court do not, in general, make the plaintilf pay the costs of 
the application, unless, perhaps, where he knew of the coverture at 
the time of the arrest (Z). Nor even then, if the married woman 
has been guilty of any deception or fraud on him (rw). Nor will the 
Court in general order the married wonfan to pay the plaintiff’s costs 
of the application («). 

Corporators and hundredorsJ\ Members of a corporation aggre- 
gate cannot be holden to bail for any thing done by them in their 
corporate capacity (o). Also hundredors cannot be holden to bail in 
actions against them on the statute of 7 & 8 'G. 4, c. 31 (/>}. 

Executors, administrators, and heirs.^ Executors, administrators, 
and heirs, cannot in general be holden to bail, iiractions against them 
for the debts of the deceased ; because the action in such a case is not 
so properly against them personally, as against the efiects of the de- 
ceased in their possession (q). But if they give a sufficient promise in 
writing to pay such debts, they thereby make their own property liable 
for the payment of them, and they may consequently be holden to bail 
thereon (r) ; or if an executor or administrator be guilty of a devastavit, 
he may afterwards^ be holden to bail in an action by a creditor upon 
a judgment, suggesting such devastavit for he thereby has ren- 
dered his effects liable for the debt, and maybe suedjn the dehet as well 
as delinet. In this case, however, a Judge’s order is necessary for the 
purpose of holding the defendant to bail; and the judge maybe satis- 
fied of the devastavit, either by the sheriff’s return (if the devastavit 
have been returned), or by affidavit of the fact (<). 

Infants and hinaticSol An infant should not be holden to bail for 
any debt or other matter, where the pfca of infancy would be a legal 
bar to the action. If holden to bail, however, the Court, it should 
seem, would not discharge him on entering an appearance, but would 
put him to plead his infancy (m). 

Nor is insanity considered a sufficient ground for discharging a 
defendant on entering an appearance (j?), even although the fact of 
insanity have been established by a commission of lunacy, previously 
to the arrest (y). 

Seamen and soldiers.^ No petty officer or seaman, marine or non- 

<Ac) Jonett v. LtPunst 7 Taunt. 65. 710. 

(/) fVilson V. SSerrvJi, 3 Taunt. 307. ' (#) Page v, PrUie, 1 Salk. 08; I Sick 

(m) See Slater v. MUIh, 7 Bing. 006, 03; Seatfjnv,Cilt)ert, 2 Lev. 146; IVent. 

5 M. & P. 003. 1 Howl. P. C. 230, S. C- 355; and see a form of affidavit. Chit. 

(w) Carlisle v. Starr, 9 Price, 101. Form.«, 34. 

(o) Bro. Abr. Corporation, pi. 43. (t) Carth. 204; Comb. 206; and see 

(p) SeejxMf#, Voi. 2, Book 3, Part 3, poet, Vol. 2, Book 3, Part 3, Chap. 6. 

Chap. 2, s. 2; 3 Keb. 120. (w) Madox v, E/dm, 1 B. & P, 480. 

(g) K. M. 15 Car. 2, r. 2; 3 Bl. Com. (x) Nutt v. Vemep, 4 T. R; 121 j 

292; 2 Brownl. 293; 3 Bulst. 310. Kemot v. Sorman, 2 T. R. 3f)0. 

Mnclcenzie v. Mackenzie, 1 T. R. {y) Steel v. Alan, 2 B. & P. 362 

VOL. I. E 
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comnnissioned officer of marines, on lizard any of his Majesty’s vessels, 
shall be holden to bail or arrested in execution for any debt whatso^ 
ever, contracted subsequently to his havin^r entered the service ; nor 
for any debt under 20/. contracted previously to his having so entered. 
(32 G. 3, c. 33, 22 ; 1 G. 2, st. 2, c. 14, 15). But for any debt 

above 20/. contracted previously to his entry into the service, the 
plaintiff, or some person on his behalf, may make affidavit before a 
judge or commissioner, that the sum justly owing from the defendant 
to the plaintiff, or the debt, (including damages and costs) for which 
execution is intended to be issued, amounts to 20/. at least, and that 
the debt was contracted previously to the defendant’s belonging to his 
Majesty’s service ; a memorandum of which oath shall be marked on 
the back of the process or writ. (1 G. 2, st. 2, c. 14, s. 15). Upon 
this affidavit the plaintiff may cause the defendant to be arrested, ei- 
ther upon mesne process or in execution. 

If such seaman, &c. shall be arrested, contrary to the provisions of 
this act, any of the judges of the Court out ot which the process or 
execution shall have issued, upon complaint either of the defendant 
or of one of his superior officers, may examine into the same by the 
oath of the parties or otherwise, and, by warrant under his hand and 
seal, may discharge the defendant, without payment of any fees, upon 
due proof that he belongs to one of bis Majesty’s vessels, and that he 
is arrested contrary to the intent of the act; and may also award tp 
the defendant such costs as he shall think reasonable. (1 G. 2, st. 2, 
e. 14, s. 15 ; 32 G. 3, c. 33, s. 22). Or, if in such a case the defen- 
dant have put in special bail, the Court, upon application, will or- 
der an exoneretur to be entered upon the bail piece (z) ; but where 
such a defendant had given a bail bond, and the plaintiff proceeded 
against the bail upon the bond to judgment, the Court held that 
the bail were too late in applying to them for relief (a). It has 
been holden, however, that such a defendant may be rendered by his 
bail in their own discharge (5). ^ 

If such a defendant pay the debt for which he has been arrested, 
give a bail bond, or be otherwise entitled to be discharged out of cus- 
tody, the sheriff, &c. in whose custody he shall be, instead of dis- 
charging him, shall,, under the penalty of 100/., have him conveyed 
to the commander of one of his Majestys ships, or some authorized 
commissioned officer, in order that he may be kept to serve on board 
the fleet as before. (44 G. 3, c. 13, ss. 1 & 4) (c). 

Armourers, gunners, &c. enlisted as common seamen, are within, 
the meaning of these statutes (d) ; so is every seaman whose name is on 
the ship’s books, notwithstanding he may have absented himself (e)« 

In cases where such a defendant cannot be holden to bail, accord- 
ing to the above statutes, then, upon giving notice in writing of the 
cause of action to such seaman, or by leaving it at the place where 

(e) Robffrtson v. Patterson» 7 East, (6) Bond v. Isaac, 1 Bur. 330. 

405; and see Say. 107< (c) See Sturmy v. Snuth, 11 East, 25. 

(a) Brycn v. Woodward^ 4 Taunt* (</) Barnsley v. Archer, Barnes, 114* 
/ 157 . (e) Studwell v* Bunion, Id. 95. 
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he usually resided previously to his entering his Majesty’s service, 
the plaintiff may enter a common appearance for the defendant, so as 
to entitle him to proceed to Judgment, and to have execution other 
than against the person of the defendant. (1 G. 2, st. 2, c. 14, s» 16). 

The annual mutiny acts in general make the same regulations as to 
soldiers which the above statutes do us to seamen and marines (/). 


Where the defendant has been before arrested for the same cause of 
action, J If a defendant be once arrested, he cannot, in general, be 
arrested again at the suit of the same plaintiff, for the same cause of 
action (g). Thus, if a defendant be superseded for the /aches of the 
plaintiff, he cannot afterwards b^iolden to bail for the same cause of 
action; even altlipugh, after his discharjie, he give the plaintiff his 
promissory note for the amount of the debt, and the second arrest is 
upon the note thus given (h) ; or although the second arrest be in a 
different form of action, provided it be for the same cause (£), In a 
late case, where a plaintiff arrested a defendant for the amount of 
two items, and recovered for one only, offering no evidence on the 
other, the Court discharged the defendant on entering an appearance, 
upon the plaintiff arresting him a second time for the item in respect 
of which no evidence had been offered in tlie first action (/;). And 
where the plaintiff made a mistake in the affidavit of debt for which 
the defendant was discharged on entering an appearance, and the 
plaintiff again arrested him in a second action on a fresh affidavit, the 
defendant was again discharged on account of the previous arrest (/). 
By the rule of //• T, 2 W. 4, reg. 7, it is ordered, that after a non 
pros, nonsuit, or discontinuance, the defendant shall not be arrested 
a second time without the order of a Judge (m). Such order would not 
be granted unless under special circumstances, as where the bailjn 
the first action had forsworn themselves, &c. (n). 

But when a party gets rid of an arrest by subterfuge ox fraud, the 
plaintiff may arrest him again. Thus, where a defendant, on being ar- 
rested, gave the plaintiff a draft for part of the debt on a person with 
whom he had no connection, and promised to settle the remainder in a 
few days ; the draft not being paid when presented for payment, the 
plaintiff sued out a new writ on the former affidavit, and had the 
defendant arrested on it; and the Court held that he was justified 


(/) As to the deaoTTiination of sol- 
diers within the meaning of these mu- 
tiny acts, see Lloyd v. Wwxidall, 1 W. Bl. 
29, 1 Wils. 21(J, S. C.; Bayley v. Jen- 
tiers, 1 Str. 2; Johnson v. Lowth, 1 Stra. 
7» 10 Mod. 34G, S. C.; Flanders v. Ni- 
eholls, Barnes, 432; Bowler v. Owen, 2 
T. R. 270; R. v. Archer, 1 Bur. 636, 
637, 446; R, v. Dawes, 8 East, 105; and 
see Rickman v. Studwick, 2 L, Raym. 
1246; Bryan v. IVoodward, 4 Taunt. 567. 

(^) See R. M. 15 Car. 2, s. 2, post, 77» 
BelijUnte v. Levy, 2 fstr. 1209; Hotisin v. 
Barrow, 6 T. H. 218; M'Clurev, Prin- 
gle, 13 Price, 8, M'Clel. 2, S. C. 

(h) Taylor v. Waeteneya, 2Str. 1218; 

E 


Daniel v. Dodd, 8 East, 334. 

(t) Imlay v. EMejhcn, 3 East, 309. 
See Musgrrave v. Medrr, 8 Taunt. 24; 
Kngland v. Lewis, 3 D. & R. 1B9, 

{k) Hamiltm v. Pitt, 7 Bing. 230: 4 
M. & P. 868, 1 Dowl. P. C. 209, S. C. 

(l) Bostock v. IVhite, cor, Tenterden, 
C. J., at chambers^ 6th Sept. 1830. 

(m) See the former cases of Wheel- 

wright v. Joseph, 5 M. & S. 93; Bat/sv, 
Bairy, 2'WU8* 381; White v. Gom- 
pertz, 5 B. & Aid. 9)0$, 1 D. & R. 566. 
S. C.; BeUfimte v. 2 Stra. 1209; 

Turton v. Hayes^ 1 Stra. 439; Kear- 
ney v. King, I Chit. Rep. 273. 

(n) See Olmius v. Delany, 2 Str. 1216. 
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in doing 80 ^ for the draft was a fraud on the plaintiff (o). But in 
another simliar case, where the security given by the defendant was 
merely worthless, and there was no fraud, the Court would not sanc- 
tion the defendant's second arrest (;>). 

If the defendant be discharged out of custody for some act for 
which the plaintitf is not answerable, as, for an alteration in the she- 
riff's warraiit, or the like ; the defendant, in such case, may be again 
holden to bail for the same cause of action ( 7 ). Where the defen- 
dant had given a bond conditioned to pay a sum of money, if a sen- 
tence of a vice -admiralty court should be affirmed on appeal; and 
the appeal being afterwards dismissed for want of prosecution, tbe 
defendant was arrested and holden to bail on the bond ; the ap]iiba 1 , 
however, was afterwards restored upon petition, and the action consc- 
cfueritly was suspended, and the bail discharged; but being again 
disnitHscd, the plaintiff commenced a new action on the bond, and 
again held the defendant to bail : and the Court, under these circum- 
stances, refused to discharge him (r). Where the judgment in th<* 
first action (unless perhaps a judgment of nonpros, nonsuit, or 
discontinuance, B, IL 2 )V. 4, ante, 75) has been reversed for er- 
ror (s), the plaintiff may, affer payment of costs, hold the defendant 
to bull in a new action for the same cause (I). There must, however, 
be no vexation in the plaintiff's second action. 

Wiiere the first action is compromised, and a second action brought 
for tlic same cause, the Court will not discharge the bail bond taken 
on an arrest, unless the proceedings appear to be vexatious (jt). And 
where a defendant is let out of custody at his own request, to give 
hitu an opportunity of attending to his business, he 'may be again 
arrested on the same affidavit (y). 

If the defendant have not been holden to bail, but merely served 
with proccvSH, in the first action, the plaintiff may hold him to bait in 
a second action for the same cause; for such a case is clearly nut 
within the rule above mentioned (:r). And this ma/rbe done, even 
before the first action is discontinued (o). A defendant who has 
been arrested in a foreign country may be again arrested in this 
country for the same cause of action (^). So wiiere the defen- 
dant had surrendered upon a foreign attachment sued out in the 
mayor's court in London, and the plaintiff thereupon abandoned the 
suit, and held the defendant to ball in an action in this Court for tbe 
same cause ; the Court reipsed to discharge the defendant on enter- 
ing a coomion appearance (r). ^ ^ 

(•>> Pftekjhni v. 6 T- R. 52- (c) Hathon v. CteivoHht i ChU« Rep. 

t|f) ¥ViUo*% V. Hmmt, H Bing. 54. I $75. 

*|.vS:ScoU,lSl>, inowt.P.C.ii;48,SC. la) Btshap v. PmesH, 6 T. R. (ilC. 

(91 ifowWw V. Damn*, 0 T. R. 21R. Amm, 1 Dcmrl. P. C. 5U: Id. r>7. 

(r) HsudmcKtoft v. Scott, I New Rep. (6) Maule v. Murratf, 7 T. R. 470; 
13. and see Imkttt V. 2 £at»t. 433. 

(41) Cnra<*r*>arv. K«n^, 7 Taunt. tOS. <f) PwAr, 5 Taunt. 052 n.: 

(4) TwtuH V. Str. 439» HW V. ld.a51. See JPftiMi 

MrmcH v. Bavit, t Chit. Ren. v. Gotoilm, 3 0.& R* 33; Muffrmvcv, 

\m, Meibct, 8 Taunt. 24. But see Ecgimid 

_{y) V. Miutveit, I Chib Rep. v. JLswis, 30. R R. 1U>. 
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Where the plaintiff arrests the defendant and dies, his executors 
may again arrest the defendant for the siune cause (d). So, where 
the plaintiff becomes bankrupt before interlocutory judgment, the 
defendant may be arrested and held to buil by the assignees in a se- 
cond action for the same cause (<?). But wlxerc the defendant has 
been arrested in an action brought in the name of a bankrupt by tlie 
authority of his assignees, he cannot afterwards be arrested at the 
suit of the assignees for the same cause of action, unless the first 
action has been discontinued and the costs taxed and paid (/). 

It is doubtful whether a party can, in any case, be arrested a 
third time for the same cause of action 

Where a plaintifi' sued out writs intoKvo counties, and arrested 
the defendant in both, who gave bail upon each arrest; the Court 
of Common Picas directed that the bail given upon the first arrest 
should stand; but that the proceedings upon the second arrest 
should be set aside with costs to be paid by the plaintiff (/x). 

Where the defendant has been wrongfnUy arrested or detained in 
custody,] If the defendant be wrongfully taken without process, or 
on void process (i), or after it is no longer in force, &c. (J), or whilst 
he was privileged from arrest, or the like(/f), he cannot be lawfully 
detained in custody under other process at the suit of the same 
plaintiff, though regularly issued. Where, by the contrivance of the 
plaintiff’s attorney, a party had been arrested on a Sunday on a cri- 
minal process, for the purpose of effecting his arrest on civil pro- 
cess, and he was detained in custody till the Monday, and then ar- 
rested on the civil process, the Court ordered him to be discharged 
out of custody (/). 

Also, by rule of M. T. 15 C, 2, s,2, it is ordered, that if a defen- 
dant be lawfully delivered from arrest upon any process, he shall 
not be arrested again at the same time, by virtue of another process, 
at the suit of the same plaintiff: and if any attorney shall herein 

offend, his name shall be struck off the roll; and he and the plain- 
tiff sh^l receive such punishment as to the Court shall seem just. 1 f 
therefore the defendant be entitled to his discharge, the same plain- 
tiff cannot, while he is in custody, or while he is returning from 
custody, and until he completely regain his liberty, lodge a detain- 
er, or arrest him on process, though for a totally different cause 
of action (m). But if the defendant delay going out of custody, it 
seems he might, in such case, be arrested. And it has been held 
that the plaintiff might lodge a detainer against the defendant in 
custody upon mesne process, after his bail had justified, the defen- 
dant not having completed his discharge, but being still within the 
prison; and that he was not entitled to be discharged. upon an afll- 

(fi) ^VstHnv, MitwiA, I C. A J, 82. New Urn. 135; v. Uor- 

(e) Bamer V. Maton, Tldd, Sah ed. kififn, 11 Price, 

17^. 176, 15 East, 631, S. V. O) UMteridgev, PiaUiow, 2H. BU. 2if, 

{/) Cartmrv, Hart, 1 C.*hit. Rep. *76. (itr) Barratt v. 1*rice, llBingh. 6&h 
{g) V, Gumeg, 8 Barn- & Cres- (0 fVells v. Gurney, B Barn. 8i Cres. 

7G0. 76». 

(M BuUockv. Morris, 2 Taunt. 67. See Farmer v. Jenkinmm, Cook. 

(0 2 Anstr.461; Birch v. Frodger, 1 34; fVebbv. Uorwelt, Barnes, 
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davit that the sum for which the detainer was lodged was due at the 
time of the first arrest (n). Where a defendant being previously in 
custody in execution for a debt, a detainer was lodged against him, 
but for loo large asum;^nd on this being discovered in a few 
hours, the plaintifl’ discontinued on payment of costs, and before the 
payment of costs lodged a fresh detainer, it was held that this de- 
tainer was regular (o). 

The above rules ilo not apply to detainers or arrests by third per- 
80719^ unless there be some collusion between them and the plain- 
tifl'(p), or unless the first arrest were illegal by the wrongful act of 
the sheriir himself (( 7 ). ^ 

2. In what Actions the Defendant may be holden to Rail. 

ft is unnecessary here to consider in what actions a defendant 
could be arrested at common law, or by the early statutes upon this 
subjcei; the practice in this respect being at present regulated by 
the statute 7 & 8 (V. 4, c. 71 (r). 

The anwunt.~\ By stat. 7 & 8 (7. 4, c. 71, 1, no person shall be 

held to special bail where the cause of action shall not have originally 
amounted to 20/. or upwards, over and above and exclusive of any 
costs, charges, and expenses that may have been incurred, recover- 
ed, or become chargeable in or about the suing for or recovering the 
same or any part thereof; and if the cause of action do not amount 
to 20/. or upwards, exclusive of costs, &c., the defendant shall not 
be arrested, but may be served personally with a copy of the pro- 
cess. By section 9 of the same act, all arrests contrary to the pro- 
visions of the act arc declared altogether illegal and void. And, by 
section 7 of the same act, in the principality of Wales and the eoun- 
ties palatine of Chester, Lancaster, or Durham, a defendant shall 
not be holden to bail upon process out of the Courts at Westmin- 
ster, unless such process be duly marked and indorsed for bail in a 
sum not less than///y pounds. So much, however, of this section 
as relates to Wales and Clieshire is virtually repealed by the 110.4 
& 1 ir. 4, c. 70; and now, defendants in Wales and Cheshire may 
be arrested upon process issued out of the superior Courts at West- 
minster, in like manner as defendants in other counties. 

The nature of the cause of action.^ The general rule adopted by the 
Court, in their construction of the above act of 7 & 8 G. 4, (which is 
in most respects w'orded the same as the prior acts), is, that, where 
the cause of action arises from a debt or money demand, or where it 
sounds in damages, but the damages maybe ascertained with certainty 
by mere calculation ; the defendant may be holden to bail, as of course. 
But where the cause of action sounds merely in damages, and those da- 

(n> v. 3M. & S. 144. Hutchins v. Kmuiriek, 2 Burr. 1048; 

(o) fVhite V. Gitmper^, 5 B. Sc Aid. Barolrqr v. Faber, 2 Barn. Af Aid. 743, 
905, I D. 5c R. 550, S. C. but different- 1 Chit. Re|>. 579, 8. C. 

ly reported. <V) Banutt v. Price, 9 Bin^h. BOO. 

( p) Howeon v. Waiker, 2 Bla. Rep. ( r) See the acU 12 G. 1 • c. 29, and 51 
823; ^tttnee v. Stuart, 3 East, 89; Da- G. 3, C. 124, s. 1< 

V. Chippendale, 2 B. Ac P. 282; 
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mages mre unliquidated^ or cannot poasibly be reduced to any degree 
of certainty without the intervention of a jury, the defendant 
not be bolden to bail unless a Judge's order be first obtsdned for that 
purpose. As in the following instances: 

A$sumpsit.’\ Where the action sounds in debt, as^ where it is 
brought for goods sold, money lent, or on a bill of exchange or pro* 
missory note, or the like, the defendant may be holden to^bail, as of 
course ; but where it sounds merely in damages, and those damages 
are unliquidated, as for breach of an agreement to receive or deliver 
goods, or the like, special bail cannot be required, unless upon a 
Judge’s order (r). Tiiercfore the defendant cannot be holden to bail, 
in an action upon a policy of insurance, where there has been no ad- 
justment, although the plaintiff swear to a total loss, or the defendant 
have made an unqualified offer to pay a part of it; for this is an 
action for unliquidated damages (s). Where a defendant was arrested 
in an action on a contract, the legality of which was doubtful, and 
which might eventually subject the plaintiff himself to a penalty, the 
Court of Common Pleas discharged the defendant on a common 
appearance (/). That Court also discharged a defendant on a cofil- 
mon appearance, who had been arrested in an action on the protho- 
notary's allocatur for costs ; and they doubted if such an action would 
\ie{u). Where the plaintiff, being surety for the defendant, be- 
fore the latter obtained his discharge uiidcr an insolvent act, was 
afterwards obliged to give a new security by bond and warrant of 
attorney, &c., the Court held clearly that he could not hold the 
defendant to bail, until he had first paid the debt (x). Also where a 
party obtained a Judgment in a foreign court, in a suit for a mali- 
cious prosecution, the Court held that he could not hold the defen- 
dant to bail in an action here upon that Judgment (y). 

Where the cause of action U such that the defendant may be 
holden to bail as of course, yet if there have been mutual dealings 
between iW parties, the defendant should be holden to bait for the 
balance only (s). Yet where the defendant, in such a case, had | 
refused to fumisli any account af the work done by him Ibr the ; 
plaintiff, the Court of Common Pleas held that the plaintiff was Jus* • 
tified in holding the defendant to bail for the full amount of the j 
goods sold to him (a). « 

A defendant cannot be arrested on an affidavit merely Ibr goods 
bargained and sold (^}, or for goods sold only (c), without averrii^ 
that they afl^iivered ; because, the plaintiff ought not to have the 


tr) See Waterg v. Jopcs, 1 D. A E* A tfcar, 1 0. A R. 67» 0 B. 

ISO. & AM, S* AmHn r, Dtbmmh A 

{g} Lear v. Heath, 5 Taunt. 901. P. A R. d&3, OBani. A Cf«s.4a0, 8. C. 
(f) Sumner v. Orem, 1 Bt« 901. to) Oannain v. Burrows, 5 Taunt. 

(u> viy V. Maleutm, 4 Taunt. W; 9S0. 

^ wee Bmerson ▼. LtuBUsf, 9 H« IHa. H sfi tkw v. raagAoit, 19 Bast, 

<i) Tailor v. Higtttns, 3 East. 109. to) IMsadk T. Nfenfoeeph, ^ 8 Koore 
Ur)il> 0 Ba//v. SS^msB, 9 Str. 1943. 360, 1 Bit^ 867* 

(c) TuriingOm*s case, 4 Bur. 1006; 
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security of the person under the arrest, as well as the security of the 
Itoods. A defendant may be arrested on a written guaruntie or under- 
taking to be answerable to a certain amount for goods sold to a third 
person in the event of his failing to pay for them (d). So, it should 
seem, a defendant might be arrested for stipulated damages, if clearly 
such, but not fur a penalty (e), 

/)e6^}U[n debt on simple contract the defendant may be holden to 
bail, as of course. 

In debt on bond, the defendant may be holden to bail, un- 
less it be a replevin or bail bond(/), ante, 70. If it be a bond 
conditioned fur the payment of money, the defendant should be 
holden to bail merely for the principal and interest due on it, and not 
for the penalty (g). So in bonds conditioned for the performance of 
covenants, or to indemnify, or the like, bail should be required to the 
amount only of the real damage sustained, and not to the amount of 
the penalty {h) ; although it may perhaps be doubtful if the Court in 
such cases would discharge a defendant out of custody, if arrested for 
the penalty (/). But in all cases where the penalty is in the nature 
of liquidated damages, as where a bond is conditioned for the per- 
formance of a promise to marry (A-), or the like, the defendant may 
be boldcn to boil fur the penalty; the penalty in such a case being 
the debt in law. 

Ill debt on a recognizance of bail, the defendants cannot be holden 
to bail, as have already seen, ante, p. 70; and though an arrest 
is not, ns wc have just seen suftra, permitted in an action of debt upon 
a bail or replevin bond, yet after judgment is obtained against the bail 
in sucli action, he may be arrested in an action on the judgment (/). 

In debt on judgment, special bail cannot in general be required, if 
the defendant have been holden to bail in the original action (r«); al- 
though the bail in the original action have absconded or become in- 
solvent (;/); or although the defendant were superseiled in the first 
action (o), unless the supersedeas have been gained by surprise, and 
not by the laches of the plaintiff(/>) ; or even altliough the plaintiff 
had waived the bail in the first action, by declaring for a different 


01) CofMf V. Jimfpft, P Price, bW. See 
A form of aUblavlt, Chit. Forms, 30. 

(f*> See V. TAorfiffm, S East, 

400; Stintim v. Huirhsit, ti T. Rep. 13. 
As to tlie didbrence between sHp*4lattffi 
and see Kt*mbie v* 

0 Ilium. 141; lJat*iesv, Peftten, 

a B. iSf Ores. 210, and cases there cited. 

t/l Ormiwd V. 1 Salk. DP; 

Ihnndvn v. 0 T. R. 330; MeUid$ 

V. fVMiertt'Ar. M Id. 430. 

i/f) See 'I'ti/doi v. Hudmm, 7 Taunt. 

(A) 1 Sid* 03. V. Boren de 

Shirk, Banies. lOtl; I Snlk* KN); 

Say. 1011 : Hatfield v. Linfruard, 0 T. 
R. 217; Kirk v. SStriekkmd, Doug. 44F. 


(<> See 1 Sellon, Pr. 37; but see FA- 
frrii^nv. .M'aiint. ;i47; lltir- 

jMd V. Linfruanl, 0 T. U. 'Jl/. 

(/f) Kirk V. Strirkland, Dou^. 44*»; 
and sec Ketielln/ v. ilames, 

^(0 Butt V. Moore, T!dd, D e<l. 173; 

Bn'ftdffrfenrt v. Davis, « T. U. ai. 

(m) Kendal v. Carjf, 2 W.BI. 7*10; And 
sec CUHns v. BoweU, 2 T. H. 730. 
tn) Bowen v. iiomeft. Say. Uio. 

(u) Hall V. HiHves, 2Str. Um, Cham- 
Itrrs V. RttCdlwOft, Id. 703 i Blatutperd v. 
Fffot, Cown. 72; Huff^ins v. Bamin'idee, 
Baines, 303; but see iJe to Cour v. 
Head, 2 H. Bl. 27a 

t/0 fFhadejf r, Martin, Barnes, C2. 
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cause of action from that mentioned in the writ(^), or by taking a 
warrant of attorney from the defendant in the first action, the second 
action being upon the judgment entered up on the warrant of attor- 
ney (r). So, where a defendant was superseded in an action upon a 
judgment, and again arrested in an action upon the second judgment, 
the Court discharged him on entering an appearance (f). What hits 
now been observed relates to actions upon judgments of the superior 
Courts only ; but if the action be brought on the judgmentpf an in* 
ferior court, the defendant may be holden to bail, althougn he had 
been before holden to bail in the original action (/)• Also, if the de- 
fendant were not holden to bail in the original action, he may in ge- 
neral be holden to bail in an action on the Judgment (ti), even al- 
though a writ of error be pending on it (v)\ provided the original 
•cause of action were such that the defendant might have been holden 
to bail for it (w). Where a defendant obtains judgment, he might al- 
ways, and still may in the Court of Common Pleas, hold the plaintilf 
to bail in debt on the judgment (x) ; in this Court it was formerly other- 
wise {y) ; but it seems that the practice of this Court, in this respect, 
has since been assimilated to that of the Common Pleas (x). 

Ill debt on award, the defendant may be holden to bail; althougif 
he had before been holden to hail for the same cause of action which 
%vaH the subject of the award (o). 

In debt on penal statutes, the defendant cannot be holden to 
bail (//), unless the statute expressly authorize an arrest (e) ; but in 
actions on remedial statutes, as on 9 A. c, 14, by the loser at play 
against the winner or on 4 G, 2, c. 2B, for double rent for hold- 
ing over(e), or the like, he may. 

Covenant,^ In covenant the defendant cannot be holden to l>ail, 
unless the covenant be for the payment of a sum certain. JL E. 
5 a. 2. 

T>ctinue,~\ In detinue, the defendant cannot be holden to bail without 
a Judge’s order, (i?. IL 48 G* 3) (/). In order to obtain such order, 
proceed as directed, post, 82. 

(V) Crutcfifield V. Seyward, 2 Wils. BI. 1274. 

513. ip) liiMh V. ISur. 26fid. 

(r) Salk*>M v. 2 B. & P. 416. {z) See JAffffU v, Pottfc, 4 T. U. f>70: 

i*) Cfmmtjcrjt v, Hittdnmn, 2 Sir. 1 fckjlJfm, Pr. .*>£#, 40. 

( f) iinvit'fi V. timkie, Bames, JW. {a) CitUhtA V. PowHt, 2 T. R, 

(M) He/ffte fmemyrn, 1 New Rep. (6) St. case, Velv. 53; 2 

l.'Ci; and sec CunAc« v. lilackaJU, 1 Sir. Drownl. 2fl3t sVhitHnifftam v. Cofdttan, 
477* Ilamcs, 00, Comyns, 7^. 

(») Kendal v. Carry, 2 W- Bl. 708; <#) See R. v. 3 Bur. l.VRl, 

CToinyns, 508; Wvyman V. 9Vyyman, DaHs v. MazztnyM, 1 T. R. 7(^1 Ho/- 
iiarncs, 71* kind v. Btdhmur, 4 T. R. 228; H. v. 

{w) See Gammage v. Watkin, 2 Str. Home, liL 340; Goodwin v. Parry, Id. 
5^5; Cowp. 128; Palmer v. Keodham, 3 578, 

Bur. lielitherv. iMe, 4 Id. 2117; (d) T%tmer v. Warren, 2 Str. 2070; 

V. Pottle, 4 T. R. 570; I WIls. Andr. 70, u. C. 

120; and 43 G. 9, c. 4ti. (e) Whe^ v. Copland, 5 T. R. 3C4. 

U) Ki^tdngale v. Ki^tlngale, 2 W. (/) 9 East, 325; 1 Taunt. 2C>3, 

c 3 
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Special Bail^ in Trespass^ ^c. Affidavit, 

Tre9pa$$,’] In trespass, also, the defendant cannot be holden to 
ball, without a Judge's order; and this is seldom granted, unless in 
cases of very violent and cruel assaults (g*), or where the defendant 
is about to quit the kingdom (/<)> or in trespass for mesne profits (0« 
To obtain a Judge’s order in such a case, prepare an affidavit 
stating all the malcrial fads of the case (J ) ; after having it sworn 
before a Jtidge^ Id it he laid before him ; and if he approve of »7, he 
will mnk^ an order that the defendant shall be holden to bail, in a sum 
therein specified (k), 

Case,'\ So, in an action on the case for a tort, the defendant cannot 
he holden to bail without a Judge's order* This is sometimes granted 
in actions for criminal conversation (/), and in actions for scayidalttm 
magnatum (wi). 

Trover,"} In trover, the defendant cannot be holden to bail, with- 
out a Judge's order (n). To obtain this order, proceed as above direct^ 
rd. If an order be granted, the Court will not in general enter into 
the question of merits afterwards, in order to discharge the defendant 
im a common appearance (o). 


3* The Affidavit to hold to Bail, 

An nlHdavit of the cause of action must be made and died; and 
the sum spefeided in such affidavit must be indorsed on the back oT 
the writ or process fp); otherwise the defendant must be merely 
served with a copy of the process, and not holden to bail* 12 G, 1, 
c. 29, 8, 2. The consequence of there being no such affidavit, or of 
the affidavit being defective, will be seen liereaAer, post, 93, 94. 

The following arc the rules to be attended to in the framing of 
this affidavit. When prepared, write it on plain paper {q). 


Jlow intituled.} The affidavit should be intitled “ In the King's 
Bench " (r) ; unless, indeed, it be sworn before a judge of that Court, 
in which case it need not be so intitled. (/}. //. 2 W,4, r. 4). An 
affidavit not intitled in the Court, but purporting, at the foot, to have 
been sworn before ** J. Y., deputy filacer" (^); or at the King’s 
Bench Office, Inner Temple, before me, J. C." (t), has been lately held 


(^> 1 Sellon, Pr. 3f»* 

{h) Id. 

(t> Hunt V. Hudson, Barfiet. 85. 

{J) Domrs v. CMfpendate, S B, 8s 
P. 28^; and we forms of affidavtt. Chit. 
Forms, :i6, 

(<r> Sec a form of order. Chit* Forms, 
36. 

</) Hadderteee^ v, Cstfmur, Barnes, 
dl. 

J m) 1 Std. 183: JSarl Stafutintiv, Gor- 
, T. Rayra. 74. 

(n) R. H. 48 G. 3t 0 335, 1 

Taunt. SOS i and see the forms, Chit. 


Forms, 35, 36. 

(o) Urwhetilm/y jSce^ Dowl, 

P. C. 436. ^ 

T Ui) See the fofhi dr the capUu and 
htdorsementa as prescribed by the 2 W. 
4, c. 30, post, 06, !>7‘ 

<v) See the various forms. Chit. 
Forms; 16 to 36. 

(r) Moiling V, Poland, 3M.&.S. 157: 
It. V. Hars, 13 East, 1^; and see K**n- 
net V. Jones, 7 T. R. 451. 

(s) Bkmd V. hmke, 1 Chit. Rep. 165. 
it) HoweU v. miMn, 7 B. & Cres. 



Deponent' s Addltiony and Navies of Parties. S3 

sutf^cient. It must not be intituled in any cause, nor (if so intituled) 
shall it be read if filed. (R. T. 37 G. 3, 7 T. A\ 454) («). 

Deponent's addition^ and names of The affidavit must state 

the true place of abode, and the true addition, of the degree or mys- 
tery of the person making it; {R.M. 15 C. 2; A. /f. 2 JF, 4, r. 5); 
otherwise the Court will discharge ih^ doCet^dant on entering a com- 
mon appearance (m?). Where a deponent described himself tfs of “ tlie 
city of London, merchant,” it was holdcn to be sufficient (jr). Where 
a foreigner who had come to this country merely for temporary pur- 
poses, described himself as of his place of residence abroad, it was 
deemed sufficient (y). Where a clerk described himself of the office 
where he did business during the day, although he slept elsewhere 
at night (^); and where a person lately discharged from prison, but 
who still ^iept there at night, described himself as late of that pri- 
son (a); the Court held these to be sufficient descriptions of the dc- 
poneni’s place of abode, within the meaning of the rule of Court above 
mentioned. But a deponent cannot describe himself as late of a place 
where he has ceased to reside, when he actually resides at anoth#r 
place at the time of making the affidavit (a). And where the depo- 
nent described himself as of Dorset Place, Clapham Road, Middle- 
sex, and his true place of residence was Dorset IMarc, Clapham Road, 
Surry, the Court, upon application, ordered the bail bond to be deli- 
yered up to be cancelled (c). The Court, however, have refused to 
try the real place of the deponent’s abode upon afi davits (r/). As to 
the addition of the deponent's degree or mystery, “ merchant,” (j:), 
and “ manufacturer” (/), have been considered sufficient. 

In general, the affidavit must set forth the Christian and surname of 
the defendant in full (g)| and the adoption of initials or contractions 
will not suffice (A). Bui by the recent act, 3 & 4 fV»4, c. 42, s. 12, ** in 
all actions upon bills of exchange or promissory notes, or other written 
instruments, any of the parties to which are designated hy the initial 
letter or letters, or some contracdon of the Christian or first name or 
names, it shall be sufficient in every affidavit to hold to bail, and in 
the process or declaration, to designate such persons by the tame 
inidal letter or letters, or contraction of tlie Christian or first name or 
names, instead of stating the Christian or first name or names in full.” 
Also, by the rule of //• 2 fF. 4, r. 32, in other cases, ** where the 

defendant is described, in the process or affidavit to hold to bail, by 
initials, or wrong name or without a Christian name, the defen- 
dant shall notbcidischarged out dfeustody, or the t>ail bond delivered 
up to be cancelled, if it shall appear that due diligence has been used 
to obtain knowledge cf the proper name*’ (i). An affidavit, that 
** Edward Joyce” is indebted in a sum due to the deponent from 

(u) See HMis v. Brandon, 1 B. Ap P. {e) CoUins v. Goodifer, 2 B. Oe C. 563. 
36; Green v. Beddmw, IdL 2^. 4 D. & R. 44. S. C. 

(u ) Jarrett v. DUton, 1 East, 18. (d) Anon. TIdd. Oth ad. 179* 2 Smith. 

(;r> Vaisoier v. Aiderm, 3 M. & Set R. 207, S. C. 

165. (/) Os&om V. Gough, 3 B. & P. 550. 

ig) Bnuhet V. KMoe, 3East, 154. (g) fVatere v. Jogee, ] D. 5: R. 15<i. 

(a) Haetupy. Thome, 1 M. & Sel* 103; ttegnotde v. Hankin, 4 fi. & AM> 

Anon. 2 Chit. Rep. 13. 536. 

{a) Sedley ▼. White, 11 East* 629. (0 See form Chit. Sum. Prac. 13. 
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Affidavit to hold to Bail. 

** George Page Edward Joyce,** ia bad (J). It is not necessary to 
give an addition to the defendant ^ or to the plaintiff*, if not the depo* 
nent. 

The name of the plaintiff or defendant, as stated in the affidavit, 
must be so stated in the declaration ; otherwise, the bail will, in ge- 
neral, be discharged. (Poet, 90). 

^ action,'] The general rule as to the statement of the cause 
of action is, that the affidavit must be such that perjury may be as- 
signed on it, if false. The allegations in the affidavit arc, for the pur- 
poses of the arrest, conclusive on the defendant, and are not traversa- 
ble ; it ought, therefore, to be certain, and nothing left to intendment (/:). 

The affidavit, therefore, must, in the first place, be positive as to 
the existence of the debt or other cause of action, and nut o^rely ar- 
gumentative (/). Thirefore, swearing to the debt, ** as the^eponent 
believes'* (m); or “ as appears by the bond;'* or, “by the IBooks,*' or 
the like(n): or “ as appears by the master’s allocatur'* {o)\ or ** ac- 
cording to the bill delivered by the plaintiff to the defendant*' (p) ; or 
even swearing that defendant is indebted to the plaintiff in a certain 
sum, adding “ for which he has not accounted** ( 7 ) ; or where the 
affidavit is not positive as to the debt, but merely states the circum- 
stances of the case, and then adds “ therefore the defendant Is indebt- 
ed, &c.** (r) ; or where the affidavit states that the defendant is in- 
debted unto the plaintiff for goods sold and delivered, &c. to defen- 
dant, and proceeds to state that the plaintiff* has received no other 
security save some bills of exchange, over due and unpaid, without 
stating thot the plaintiff is the holder thereof («); in these cases the 
affidavit is insufficient, and the Court will discharge the defendant on 
entering a common appearance. But an affidavit that the defendant is 
indebted to the plaintiffin such a sum “ as he computes it,** is good (r). 
8 o,in an affidavit to hold to bail, made by the plaintiff's agent, (the plain- 
tiff himself being abroad), a debt on a Judgment being first positively 
sworn to, a subsequent statement that the judgment is still in force, 
unpaid and unsatisfied, as deponent verily believes,** will not vitiate 
it(a). And where it is impossiftfe to swear positively, as where the cause 
of action arose from the non-payment of bills in India, it was holden 
sufficient for the party to swear that they were not paid ** to his 
knowledge and belief** in India orelsewhere(j:}. So, where the plain- 
tiff sues m autre droit, as executor or administrator, or as assignee of 
a bankrupt, it is not required that he should swear positively to the 

0) Waters 1 D. ^ R* 150i t. Mmtin, 3 Bur^447; Swarbreck 

(4t) Frieke v.pools, 9 B. & C.S43;po«r, v. rHnaeter, Bmmes, IQO; Say. 59. 

94. <a> powaOv, Porthereh, 2 T. R. 55. 

(f) ShOdon V. Bttrker^ 1 T. R. 87* (P> IfWaias v. JedkMwi, 3 T. R.575. 

Wheeler v. Copekmd, 5 T. R. 304; Rrmip ( 9 ) Chmmyien v. Gilftsrt, 4Bar. 21126; 

V. lAeMtpson, 2 Bur. 655; Fan Marsel Matkenate r. Madkenzle, 1 T. R 716. 

V. JeOksHt 1 WIis. 931; Umgy, X^nea, fr) Meekemle v- MaekenHs, 1 T. R. 

3 Wlls. 154. 716; Fhwter v. JiwWMt, 8 B. Sr F. 48. 

<m) Aior V. Beii/lmte, 2 Str. 1908; («) Beetotk v* White, ear. Tenterden* 

CkMphsunmm v. Bowmen, Id. 1996* C. J., at Cbambcn, 5th Sept. 1831. 

(n> Ks^ V. Detereue, l WUs. 338; <#) i#<nilM^v.J{icaartiM>n.2Bur. 1039. 

Aollln V. MUk, Id. 979; .^non. Id. 191; (u) Bkmdw.Dreke, 1 Chit. Rep. 165. 

Heathcote ▼. CioeUne, 2 Str. 1157; Wal- (jr) Hodsenv. OwniMI, 1 H. fil 945. 
rend v. Frwndlem, Id. 1919, 1909; Jen- 
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The Came of Action, 


<lcbt; and if an executor swear to his belief (y), or if an assignee of 
a bankrupt swear to the debt, “ as appears by the bankrupt's books/’ or 
** by his last examination,” or the like, *'and as he verily believes” ( 2 ), 
it will be sufficient. But an allidavit by an executor, of the defendant’s 
having been indebted to the testator as appears from a statement 
made from the testator’s books by an accountant employed to inves- 
tigate the same, as deponent verily believes,” has been held insufQ- 
cient (a). So where an assignee of a bankrupt swore to a debti^^s ap- 
peared from the letters of A. and B. this deponent believes/* tiie affi- 

davit was considered insufficient (6). So where the affidavit was made 
by a bankrupt who swore that the defendant was indebted to the depo- 
nent before the commission, and, “as he believes/' was still indebted 
to his assignees, on a hill accepted by the defendant, indorsed by the 
drawer to deponent, and, “ as he believes,” still unpaid, the affidavit 
was considered iiisiiflicient (r). In the case -^of an assignee of a 
bond, or t!ie like, he will be allowed to swear “ to the host of his 
knowledge and belief,” to all facts not within his own knowledge 
If, in any of these cases, the executor, assignee, &c. take upon 
himself to swctar positively to the debt, the affidavit will not be re- 
jected on that account, how'cver improbable it may be that he shoufd' 
have a positive knowledge of it (c). 

An aflidavit, stating that the defendant was indebted to B, fur 
goods sold and delivered in Holland, and that the debt was assigned 
10 the jilaintifl', according to the laws of that country, and concluding 
with a statement, that the assignee of a tlebt may sne the debtor 
according to the laws of Holland, “ as plaintiff is informed and 
believes,” is sufficient to hold the defendant to bail here (/). But an 
affidavit that the defendant was indebted to the plaintiff as lH|uidator 
of an c.state, duly appointed by the law of France, is had, unless it 
shew’, that by the law of France a liquidator is entitled to sne 

The ufiidavit must not only be positive as to the existence of tho 
debt or other cause of action, but must also shew a sufficient cause of 
aciirm for which the defendant maij he holden to bail for the amount 
stated (//) ; and such cause of action must be stated explicitly, and 
with a sufficient degree of particularity and certainty ( 1 ). Therefore 
an affidavit that the defendant “ is indebted to the plaintiff in 
/rrwer” (/r), or in so much “ upon promises” (/), or in so nnicli ** as 


(//) Shi‘Mt*n V- Tlnkn', 1 1', II. H7; 
y, Ctirty, 2 \V. BI. iCiiC. and ncc 
\. ilnihnutnfi, 2 B. *V I*. 21Mi; 
V. ] J^rice, 40^.^ 

(C) Sirar/t>f 4 T.It. 17^>; 

T'itPtnn V. A Bur. Jiftc- 

rltrj/y. Hunt, III. \lf.t2i Jjfnce\. Fnrl**y, 

I Chit. Kei«. 

{«) UtHvuty V. Df’ntt, 1 Prii*c, 4<t2. 

{fji M^ffiti/^y.nuckfutttz, 2 M. S..VKI. 

(r) Ttit'kftrv. FcnnrU, 1 Binf^. 142. 

\tt) ('rf’jtjttff'll V. lAtvt'U, H T, It. 418; 
Uu^lfind V. Hassftt I U ils. 2:t2; and m 
Fairtnnn y, Varquftttrmmf 1 I78» 

(c) Sec Andriuni v. Alvf^n, 4 Taunt. 
231: Pulltvi V. Id. 154 ; and 

see K/«#g/irv, h>k(c, l East, 415; B^taud 


V. Ki7tfc, 7 Taunt. 27.';; Warmalcy v. 
Mai'ry, 2 B. ik. H. .'CJih and see the forms. 
Chit. Forinn, 2<l, .'Jl, 32. 

(J'i V. S*‘hmanftrff 4 T). & R. 

li*io. The (;ourt, however, questioned 
whether U. wjm not the proper pany 
to be made plaintifT. 

{fr) Tt^mtn v. Mfirttt 8 H. dr Cres- 838, 
3 M. & H, 38, S. C. See i>- tu Vef^a v. 
Vinnfiat I B. & Ado]. 284, p. fUi. 

tA) Vrtikev, littfrrKe, 1 II. Bb 10; Jaek» 
V. I**^rnherttm, 6 T. R,.W2. 

(0 See miksv.Aflcoc/c, 8T.R.27. 
<4r) Hubbard v. Pacherft,i 11. Bl. 218. 
(/» eVipe V. Cnttkp 2 lioug. 487; Wld 
see Archer v. Kllard, Say. 10t». 
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a balance of accounts between the plaintiff and defendant” (y), 
is insufficient. So, an affidavit that the defendant is indebted to 
the plaintitt* in 1000/. under an agreement in writing, whereby 
the defendant undertook to pay the plaintiff the balance of ac- 
counts, &c., ” which said halancc Is still due and unpaid,” without 
stating that the balance was 1000/., was deemed insufficient (£). So, 
an affidavit for so much for interest money ,”^^under and by virtue of 
an agrttment, is too general (a). So an affidavit to hold to bail for 
a certain sum for the breach of an agreement, must shew that the 
aum demanded is stipulated damages, and not merely a penalty (/>); 
and even if for stipulated damages, it must state a breach of the 
agreement (c). And the plaintiffs swearing that they are ‘‘ liqui- 
dated damages,” will not of itself suffice (r/). And wherever it ap- 
pears that there is a condition precedent to be performed before hold- 
ing the defendant to bait, the performance of it must, it seems, be 
averred (e). An affidavit, stating that defendant was indebted to 
plaintiff by virtue of certain articles of agreement, by which the lat- 
ter agreed to sell, and the former to purchase certain lands, and that 
defendant had been let into possession in pursuance of the ngreement, 
Is not sufficient, without stating that a conveyance had been tendered 
to defendant (/). An <if!iduvit on an agreement or promise not un- 
der seal, musty it seems, always shew a consideration (^) ; and where 
an affidavit upon an agreement to marry the plaintiff under a penalty, 
did not stale the promises to be mutual, or shew other consideration 
for the promise to the plaintiff, it was holden insufficient (/*). An affi- 
davit for money lent by plaintiff to defendant, for the use of another, 
and which the defendant promised to repay or cause to be secured 
to (he plaintiff, was deemed bad, because it omitted to state that the 
money had not been secured according to the agreement (t). 

All afRdavit of debt on an award, ought to state the fact of the 
submission to, and the making of the award, and that the money 
was due at a day past (A). And, if the award direct the money 
to be paid by the defendant to the plaintiff upon demand, the affida- 
vit must state such demand (/). An affidavit that the defendant is 
indebted for damages awarded, and for costs and expenses taxed 
and allowed, is sufficiently certain, for it will be inferred that the 
award and taxation are such as will support the action (m). An 
affidavit that lire defendant is indebted to plaintiff ** upon and by 

tv) V. 4 Taunt* 154; fg) Walker v. Oregoryt 1 Dow). 

V. fJiviiM, :2Chlt:. Rep. 15. P. C. 24. 

{z) V. Ungtamlt fi T. R.217», (A) Maephermn v. JEiovie, 1 B. & Cres. 

(а) ttrotik V. Trrnt, 10 East, 3.58: and 108, 2 D. & lUjfiO, S. C. 

see yl/ioM. 1 Salk. IINI; ISid. t>3; Whit- (0 Jac/rs 5 T. R. 552; 

JMd V. HhifjioMt Barnes, 100; Bostia- see Jertkituv". taw, I B.& P. 305; El*- 
«f$ietv. 4M.JcS.330. worthy v. Maimder, 2 M. 8: P. 432, 

(б) WUdery V. 2 East, 409. 5 Bing. 295, S. C.» ante, Bifk 

<e) Stinhut v. Hufifteit, (» T. R. 13. <*) Anon, 1 Dowl. P. C. 5; see the 

(d) Chantbera v. IfVirrf, 1 Dowl. P. C. forms. Chit. Form*. 3<x 
139* <0 Driver x. Hood, 7 B. & Cres. 494. 

(tf) Elworthyx. Maunder, 5 Bing. 295. 1 M* dc Ry. 324, S. C. 

(/) young V. Dowhnan, 2 V.8; Jerv. (m) JepUUnex. Law, 1 B. 5c P. 365; 
31 ; and sec Sykee v. Hoot, Id* 2. and see Motet x, Ategel, 6 D. dc Ry. 15. 
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The Cause of Action. 

virtue of a charterparty of affrcightinent, bearing date, &c. for and on 
account of the hire of a ship, let to hire by plaintid' to defendant, and 

by him taken for a certain voyage from to ,** U sufficient (n). 

An affidavit that the defendant is indebted to plaintiff in trust for de> 
ponent, under a deed by which the defendant had covenanted to pay 
money ** at certain times and on certain events now past and hap* 
pened,’* is sufficient An affidavit for so much, as principal and 

interest due on a bund, is sufficient, without stating the boQtji to be 
conditioned for the payment of money (p). But where the^a^davit 
merely stated the defendant to be indebted to the plaintiff in 6000/., 
on a bond in the penal sum of 25,000/., the Court held it to be insuffi* 
dent, as it did not appear what was the condition of the bond (q). The 
affidavit should, at all events, state that the bond is due and payable (r). 

An affidavit to hold to bail on an Irish judgment must state the value 
of the sum recovered («). So, where an affidavit, made before a Bri* 
tish consul in a foreign country, stated that the difendant was indebted 
to the plaintiff in 100,000/. sterling, for money had and received, it 
was holden insufficient, because it did not appear with certainty whe- 
ther the defendant was indebted in British sterling money (/). 

An affidavit on a bill of exchange or promissory note, not expressly^'^* 
payable with interest, should specify the sum for which the bill or 
note is made^ or otherwise shew that the sum for which the ar- 
rest is made is for principal money only («). It must state that it 
is due and unpaid (x), or some other circumstance from which that 
fact may be presumed, as the date or time of acceptance, or that it was 
payable on demand, or on a day past, or the like (y). It must also 
shew how the defendant is indebted, and the character in which 
the defendant is sued, whether as acceptor, drawer, or indorser (z). 
But it is not necessary to state in what character the plaintiff claims, 
whether as payee or indorsee (a): though, in an action by an indor- 
see, it must be stated by whom the bill was indorsed; it is not enough 
to state that it was duly indorsed (6). An affidavit that the defendant 
was indebted to the plaintiff ** on a bill of exchange drawn by M. D. 
on and accepted by defendant, and indorsed by M. D. to plaintiff,’* 

(n) Skeen v. M*Gregor, 8 Moore, 107* 318, 2 C. fr J. 35A, S.C. ; MS. E.T. I8J4; 

1 Bing. 242, S. C. Holoombe v. Lambkin, 2 M . & Sel. 47A; 

(o) Barnard v. Neville, 3 Bing. 12(i, KdwardM r. Dick, 3 B. dc Aid. 495; Ma. 

lOMoore, 473, S« C. chu v. Frarer, 7 Taunt. 171* 

( p) Hyland v. Kiny, 7 Taunt. 275, 1 {y) Kirk v. Alnumd, 1 Dowl. p. C. 

Moore, 24, S. C. 318, 2 V. lU J. 354, S. C.; Jaekmm v. 

( 4 ) Bioanquet v. FUlU, 4 M. 8: Sel. Yate, 2 M. & Sel. 148; Blrtone v. Mart- 
33U; Chamber* \.lVard,lDoMr\,P,C. 139. lake, 1 Chit. Rep. 648; and see iHonn 

<r> Smith V. Kendal, 7 D. & Ry. 232. v. HhmHjy, 2 B. P. 355. See Davimn 

(a) Storie v. Boil, 2 Chit. Rep. 16; Mareh, 1 New Rep. 157, overnilcNl. 
Kearney v. Kin^, 2 B. & Aid. 301; 1 fs) Humphry* v, 6 Taunt. 

Chit. Ren. 28, 273. S. C. 531; M*Tamrtv. BBie, 4 Bing. 114. 

(<) V. Machado, 4 B. Jk C. <«) BranShaw v. Saddington, 7 East, 

886.7D.&R.47B,S.C.,AUM»M,C.J.dl88. 94; Eletons v. Mortldke, 1 Chit. Rep. 

(u) MSS. Nov. 1832, K. B.; Brook 64& See BalM v. Bailey, 0 Taunt. 

V. Cdman, 2 DowL P. C. 7» 6 Leg. Ohs. Maehu v.Frueer, 7 Taunt. I 7 I ; fParm«. 
444, S. C.; overruling the cases of Han- ley v. Mmeey, 8 B. 8e B. 338. 5 Moore, 
/ey V. Morgan, 10 Law Journal, 2C.& 52, 168, S. C. 

J. 330. 1 Dowl. P.C. 322; Mjeu/ie v. J6> JLaeais ▼. Gommrfa. 2 C. ft J. 352, 
Gompertz, Id. 352. 1 DowL P.C. 319, 1 D^l. P, C. 319, ». C.; M*Taggurt^. 

S. C. in Exch. JBUka, 4 Btogh. 114. 

(X) Kirk V. Almond, 1 DowL P. C. 

( 2 ) 
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without saying that the bill was payable to order, is sufficient (rf)* 
In an action against the drawer or indorser, the affidavit must allege 
the default of the acceptor (c), but it need not allege notice of dis- 
honour. An affidavit, stating that several persons are jointly indebt- 
ed to the plaintiff, on a bill of exchange accepted in the name and 
firm of A. & Co., by them, or one of them, is insufficient (/). 

An affidavit that the defendant is indebted to the plaintiff for goods 
sold and delivered, not stating by the plaintiff to the defendant” (^), 
or for goods sold and delivered to the defendant, without saying “ by 
the plaintiff” (h), or for goods sold and delivered /or the defendant, 
instead of to the defendant (i), or for goods bargained and sold, with- 
out alleging that they were “ delivered” (A:) » or for meat, lodging, 
&c. found and provided by plaintiff for defendant, and at his request, 
and for money paid, laid out, and expended, and lent and advanced 
by plaintiff ” to” the defendant, and at his request, omitting the 
word ** for” the defendant (/), or in “ 1000/. on baloTtce of account for 
money paid, laid out, and expended by plaintiff, to ami for defendant ^ 
and at his request, &c.” (m), is bad. But an affidavit for money had 
and received on account of the plaintiff, without ndrling “ by the de- 
lendant” («), is sufficient. So, an affidavit that the defendant was 
iiidehted to plaintiff in 20/. lent and advanced on a bill of exchange 
for 37/., drawn by J. S. on, and accepted by defendant, and now 
nverdtie and unpaid, is sufficient, without saying to whom the money 
was lent (o). So is an affidavit that the defendant is indebted to 
the plaintiff for the use and occupation of a certain dwelling-house, 
Krc. of the plaintiff,” held and enjoyed by the defendant as tenant 
thereof;” without saying, as tenant to the plaintiff, or that defen- 
dant held at his request (p). So, an affidavit, which states that 
defendant is indebted to plaintiff for the hire of divers carriages, &c. 
of plaintiff, to and for the use of defendant, is sufficient, without 
stating that they were hired of plaintiff, or by whom they were 
hired (y). So is an affidavit, stating the debt to be “ for money 
paid, laid out, and expended, and wages due to the plaintiff for his 
services on board the defendant's ship,” without expressly stating 
that the wages were due from the defendant (r). And an affi- 
davit, stating that the defendantwas indebted to the plaintiff in 130/. 
and upwards, for work and labour done, and f<ir paper found by 
plaintiffs and their servants, In and about the printing of a certain 
book of defendant, and at his request, was holden to be sufficient to 


V. ilreff, GBing. 839; and 
see Bmdshair v. Saddinttton,y Kast, 
aennet v. 4 Bing. (i09, 1 M. & 

P. <594, S. C. 


<e) BtinHng v. JadU» 1 Dowl. P. C. 
443; Orww v. Morgan, Id. 122; 

7 Bing. 251, 5M. & P.23, 
1 Dowl. P. C. 211, S. C. 


(f) Htarmer v. AMv, 10 Moore, 323. 
ier) PwJ^v. Seiw.TEast, 194; Tby- 
9er V. Forbee, 11 Id. 315; Young v. Ua- 
ri«*, 8 M, 5: Sel.6tk3. ^ 

(A) Cath^» VjHagger, • East, 106; 
Fenion v. iOtht, 6 Taunt. 192. 

(0 iieU V. Tturupp, 2 B. & Aid 596, 
1 Chit. Rep. 331, S. C. 


(fc) Hopkina v. Vaughan, 12 East, 
39(1; IjoUtada v. Morposaph, 8 Moore, 
366, 1 Bing. 357, S. C.; ante, 79. 

<0 Frieke v. Poole, 9 B. & C. 543. 

(m> v. Delegai, 2 B. & Adol. 

571, 1 Dowl. P. C. 333, S. C. 

(«> Cc^fpinger v. Beaton, 8T. R.3.3R. 
Jo) Bennett Y.Dawaon, 1 M. & P. 594, 
4 Bing. 609, S. C. 

tp) Ijee V. SeUwcod, 9 I*rice, 322; and 
Boetock V. White, cm*. Tenterden, C.J., 
at chambers, 6 Sept. 1830, MS. 

(o> Brotm v, Oamier, 6 Taunt. 389, 
2 Marsh. 83, S. C. 

tr) Sifmone v. Aftdretes, 1 Marsh. 317. 
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The Cause of Action. 

shew that the work was done, and the materials found for the defen- 
dant, and at his instance («). An affidavit, stating): the defendant to 
be indebted to the plaintiff for money had and received to the use of 
his wife (f), is bad. 

An affidavit to hold to hail for 50/, for money had and received to 
plaintiff's use, and money lent by plaintiff, without distiiif^^uishing^ how 
much is diic on one account and how much on the other, is suffi- 
cient (w). 

As regards the statement of defendant's request^ it has been held 
that an affidavit for money fetit and advanced (j:), or for goods sold and 
delivervd (y) to defendant, is sufficient, without stating expressiy that 
the money vias lent or the goods sold at defendant's request. Bur 
an affidavit for work and labour done, or for money paid for defcii' 
dant's use, must state that the work was done and the money paid 
at defendant’s re4uest. (//. JI. 2 IV. 4, r. 8) (a;). 

An affidavit to bold to bail in trover, should state that the plain- 
tiff was possessed of the goods, their value, and a conversion by 
defendant, either express or implied (a). Where it did not appear 
from the affidavit that the gckods ever were in the possession of the 
defendant, the Court discharged him on entering a common appear- 
ance (//). lint an affidavit that the defendants possessed themselves 
of divers goods belonging to the plaintiff', of the value of 20/,, and 
refused to deliver them up, and that they or some of them hzid con- 
verted and disposed of them to their own use, has been deemed suffi- 
cient (e). So, ail affidavit that defendant w'as indebted to plaintiffi in 
103/. for goods, which thte defendant conveited to his own use, has 
been holden to be sufficient (d). In trover for a bill of exchange, 
the affidavit must allege that the bill remains unpaid (e). 

An affidavit on a penal statute should specify the nature of the 
offence, and aver that the defendant has incurred the forfeiture (/) : 
but the offence need not be described circumstantially (g-) ; nor is it 
necessary to swear that the defendant is indebted to the plaintiff' in 
the amount of the penalty (A), If such an affidavit shite a statute, 
under which a penalty was incurred, to have been made in the 27 G. 
3, which in fact was made in the 22 G. 3, it is a fatal objection, even 
although the title of the statute be correctly set forth (t). In an 
action fur douhla rent under the statute, the affidavit stated a notice 
to quit, and a holding over by the plaintiff, ** by reason of which and 
by force of the statute an action accrued," &c.; and it was deemed 
bad, because it did not state positively that the defendant was in- 
debted, &c. (A*). 

(a) Gfitr V. Lerkie, 6 M. & Scl. 228. (c) Charter v. Jaqueat Cowp. 629. 

it) tVade\. tVarle, A Bing* SO. (ct) Kntermin vMawkifut, I Wfis. SX. 

lu) Hfuate V. LevU ^ iSngb, 595, 1 (e) Ctarke v.Oa*vthome, 7 T. 11.321. 

Dowl. P.‘C. 720, S. C. (/) tkreU v. Matsting^U I T. R. 7<». 

(jt) Bastttek v. White, cor, Tenterden, (g) Id.; Watson v. Sftow, 2 T.H. OSA. 
C. J., at chambers, 6 Sept. lifaiK MS. {h> Iktvis v. Mateinghi, 1 T. R. 705. 

(р) Roivief/ V. Bayley, 1 1 Moore* 383, (1) Watmm v. Sfmw» 2 T. R, <i54. .«ec 

(с) See lyumJOrd v. MessUer, 5 M. & the following Cases on the lottery acts: 

.Sel. 446; Pitt v. "Sew, 8 B. & C. 654, 3 Res v. Heme, 4 T, R. 349; King v. At- 
M. & R, 129, .S. C. cty, 2 H. BL 601; Pritchett v. Cross, Id. 

(o) See MoUing.\. Buchhottz, 2 M. & 17; HoOgnd v. Bothmar, 4 T. R. 228; 

Sel. 563. See the form. Chit. Forms, 35. Coodudn v. Parry, Id. 577- 
<A) WooUey v. Thomas, 7 T. H. 560. (k) Wheeler v. ClopOand, 5 T. R. 463. 

( 2 *) 
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Affidavit to hold to Bail. 

The cause of action must also be stated with such precision, that 
perjury may be assigned on the affidavit, if untrue. Therefore, an 
affidavit that the defendant m indebted, instead of is indebted, was 
holden bad {1), Wliere a de^iidant was holden to bail under a J udge’s 
order, upon an affidavit shewing that the plaintiff was damnified to 
such an amount; the affidavit was holden sufficient, although it im- 
properly stated the defendant to be “ indebted** in that amount (m). 

An affidavit to hold to bail must not comprise two distinct causes of 
action at the suit of dilferent plaintiffs (n), or two causes of action 
which cannot be joined in one action (o ) ; otherwise the Court will 
discharge the defendant upon a common appearance, even although 
arrested for one of the causes of action only. But an affidavit to hold 
to bail on a penal statute may include several offences committed by 
the same defendant ( /j). So, an affidavit to hold to bail must not in- 
clude several defendants who cannot be joined in one action (</); 
therefore, upon an affidavit that the maker and indorser of a promis- 
sory note are indebted to the plaintifiT, neither can be holden to 
bail(r) ; even in a penal action, where several persons had separately 
incurred penalties, it was ruled that they could not be holden to bail 
in one affidavit (s); nor will the defect in these cases be waived, even 
by putting in bail (0* 

The affidavit should correspond with the ivrit in the nature of the 
action, otherwise the defendant might be discharged on a common 
appearance, or the bail bond, if any, ordered to be delivered up to be 
cancelled; as if the affidavit be on a judgment and thsi'writ in as- 
sumpsit (?<)• 

Care should also be taken that the cause of action stated in the affi- 
davit to hold to bail be that for which the plaintiff intends to declare ; 
for if the declaration varies from the affidavit in the cause of action, 
the bail will be thereby discharged (o). And they would be so, if the 
declaration varies from the affidavit in the character in which the 
plaintiff sues, or the defendant is sued (te), or in the number of the 
plaintiffs or defendants (or), or in the name of the plaintiff (;y), or 
even in the name of the defendant (s), unless, indeed, the bail have 
waived the objection, as by their entering into the bail piece by the 
name in which he is declared against. 

Negative of tender,'] Formerly, it must have been stated in the affi- 
davit that no offer had been made to pay the sum therein sworn to, 
in notes of the Governor and Company of the Bank of England, ex- 

(/) Httks V. GronenuiHt 2Wils.224. («) See Often v. Mlfdt, 3 B.ft Adol. 

<m) IniUnf V. S East, 433; 437, 1 Dowl. P. C. 344. S. C. 

see Loffi. H5. \v) TetherinifUm v. CouUUngt 7 T. R. 

(n) Dean and Chapter of Exeter v. 80; WUke v. Adcock, 8 T. R. 

11.688. \w) See per Lord Tenterden, C. J., 

(o) V. DanU, 5 Bvir. 9690. MareetH v. 1 DowL I*. C. 44; 

ip) Holland v. Bothmar, 4 T. R.fiSB. Maneetp v. SCseeits, 9 Blngh. 400: Jltl^ 
{q} tSUby >r. LoOeyet, 1 Doug. 817; v. lUley, 1 Dowl. P.C.310, 2C. & J. 

De to Preuve v. Due de Biron, 4 T. R. 330, S. C.; Anon, 1 Dowl. P. C. 97. 

897< (JT) SpakUng v. Mare, 6 T. R. 3G3. 

(r> Huuey v. SPilm, 8T. R. 254. See Fbrbea ▼. PhiUipe, 2 N. R. 9a 
(tf) Ooodudn v. Parry, 4 T. R. 577. (p) Orindatt v. Smith, 1 M. 5r P. 24. 

(#> HwHmy V. Wilton, 5 T. R. 254; 4 {z) See dark v. Baker, 13 East, 273, 

Id. 577; TMd, 9th ed. 18a andiceiMef, Chap. 4, t. 5, of this Book. 
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pressed to be payable upon demand; fractional parts of tbc sum of 
20 j. only excepted {a). But it is no longer necessary, and conse- 
quently not advisable, to negative this tender of the debt, the re- 
strictions on cash payments under the several bank acts, passed in the 
reign of King George the Third, having, by the 59 G, 3, e. 49, s. 1, 
ceased on the 1st of May, 1823. 


Jurat J] The juratf if the affidavit be sworn before a commissioner, 
should state the place at which the affidavit is sworn (b); yet the 
Court of Common Pleas have ruled that an omission in this respect is 
no objection to the affidavit (c) ; and where no place was mentioned 
in the jurats but the affidavit purported to be sworn before the chief 
justice of the King’s Bench in Ireland, and to be signed by him, and 
the signature was verified here by affidavit, it was deemed sufficient to 
hold to bail under a Judge’s order (d). If the affidavit be made by 
two or more persons, their names must be written in the jurat, {R, M. 
37 G, 3, 7 T. R. 82). If taken by a commissioner of the Court, and 
made by a person who, from his signature, appears to be illiterate, 
such commissioner shall certify in the jurat that the affidavit was read 
in his presence to the party making the same, and that such party 
seemed perfectly to understand the same ; and that the party wrote 
his signature in the presence of the commissioned. {R. E. 31 G. 3, 
4 T, R, 284) (c). By the jurat to an affidavit made by a foreigner, 
it was certified by the signer of the bills of Middlesex that the affi- 
davit was interpreted by F. C. profeS'^or of languages (he having first 
sworn that he understood the English and French languages) to the 
defendant, who was afterwards sworn to the truth thereof; and this 
was hoMeti to be sufficient (/). if made before a commissioner, it 
should state that he is a coiiimtssioiier of the Court (g) ; although, 
perhaps, this would not be considered material, if the affidavit be in- 
titj^lcd ** In the King’s Bench,” and the commissioner be in facta com- 
missioner of that Court (/<). In a late case, however, in the Common 
Picas, it was held, that an affidavit of debt sworn before a commis- 
sioner in the country, without stating him in the jurat to be a com- 
misioner, is insufficient, although intituled in the Court (i). We have 
already seen 82), that an affidavit not intituled in the Court, 

but purporting at the foot to have been sworn before “ J. Y. deputy 
filacer,” or at the “ King’s Bench Office, Inner Temple, before me, 
J. C.,” has been deemed sufficient; and so it would be if sworn be- 
fore a Judge of this Court. {^See further^ Vol.% 902). 

If there be any interlineation or erasure in the jurnf, the affidavit 
cannot be read or made any use of. (/f. M. 37 G, 3). But an era- 
sure over the jurat does not vitiate il(^’). 


fa) 37 G. 3, C.91, s. 8; aivl see the 
other acU in Tidd’s Pract. 9th ed. 187- 
(6) Re* V. JusHcee fVest Aiding 
Yvrkshtre, 3 M. & Sel.493; MS. E. 1814. 
See the forma of jurata,Chft. Forms, 17* 
{c) $ifmtners v. Waeon, 1 B. & P* 106^ 
{d) French v. Beildw, 1 M« & SeL 3(12. 
(e) See 1 Chit. Rep. GOO. See the 
form. Chit. Forms, 17* 

if) Boec V. SoUiere, 4B.&C, 358, 6 
D. & Hy* 514, S. C.; and see Marzetti 


V. 1 DowL P. C. 41; and the 

ftnm. Chit. Forms, 18. 

(g) Hex V. Hare, 13 East, 180; and 
see the form, Chiu Forms, 17. 

(h) .See Hex v. Kennet Canat Cam- 
panff, 7 T. R. 451. 

(f) Howard v. Brown, 1 M. & P. 22, 
4Bi^h. 303, S.C. 

U) Atkinson v. Thompson, 2 Chit. Rep. 
19; and see Houlden v. Vassen, 6 Bing. 
236, 4M.&P. 127, S.C. 



Affidavit to hold to ISaiL 

p By whom to be sworn.'] The affidavit may be made cither by the 
plaintiff himself, or by one of several plaintiffs (»i) ; or by any other 
person who ran swear positively to the debt or cause of action; and if 
made by a third person, it is not necessary to state any connection 
between the deponent and the plaintiff (»)• The person makin|^ it, 
however, it should !>ecm, must not have been convicted of any infa- 
mous crime, which would render him incompetent as a witness (o). 

Before tvho^n fo be .vM'orw.j The affidavit may be sworn before any 
Judge of the Court out of which the process shall issue; ( 1 2 G. 1, c. 29); 
or before a commissioner of such Court; (/d.) ; although such com- 
missioner he concerned as attorney for the plaintiff. {R. E, 15 G. 2; 
Jl. II. 2 ir. 4, r. (i). Or it maybe sworn in Scotland or Ireland be- 
fore a commissioner empowered to take affidavits under the recent 
act, 3 ^5: 4 /F. 4, c. 42, s. 42. (Post, Vol. 2, 904). Or it maybe sworn 
before the officer wlio shall issue the process, or his deputy ; ( 12 G. i, 
r. 29); such deputy, however, must be appointed for issuing process, 
and not merely for taking affidavits (/;). lie must not be a deputy of 
a deputy (q). It should seem that to found an arrest on an aluis or 
pluses writ of capias^ if there have been already an affidavit sworn 
before the officer who issued the first, or any writ prior to that on 
which the defendffnt is arrested, it is not necessary that a fresh affi- 
davit of debt should be made. (Post, 110) (r). 

If made in England, it cannot be sworn before a magistrate, or any 
other person but those above specified. Hut an affidavit to bold to bail 
in this country may be sworn in any foreign country, either before a 
Judge or magistrate or other person aiithorisied by the laws of the coun- 
try to take affidavits; and tipon this affidavit, if sufficient in other re- 
spects, a Judge of this Court will make an order to hold the defendant 
to bail (j;). It bas been made a question, but not decided, whether a 
British consul or vice-consul resident in a foreign country has aiithn^ty 
by virtue of liis office to administer an oath for the purpose of holding 
a defendant to bail in this country (/). The Court of ICxcheqticr in 
this country have tn several instances allowed an affidavit sworn before 
a commissioner of the Court of Exchequer in Ireland or a magistrate 
in Scotland to be read (u). If sworn before a Judge in Ireland or 
Scotland, the Judge's signature to the jurat must be verified by an af- 
fidavit to be made in this country; but if sworn before any other per- 
son (other perhaps tlian a commissioner empowered under the recent 
act of 3 & 4 IF. 4, c. 42, s. 42, post, VoL 2, 904), not only his sig- 
nature to \X\e jurat, but also his authority to administer oaths and 

(m) Stvoynev .Vmmmond, 4 T.R. 17<»* 25, S.C.; Anderson v. Harman, 2 Moore, 

(m) Pieters v. IsUatJes, 1 B. & P. 1; llh?, 8 Taunt. 242, S. C.; Kvhuisy. Bid- 
Andriotti v, Mortfnn, 4 Taunt. 281. 4 llingh. 63; DorviUe v. If’Aom- 

(o> Siefuills v.uatti/hunty, Barnes, 79; tveil, 3 lllngn. .39, 10 Moore, 318, S. C. 
and see Walker v. Kearney, 2Str. 1148; (s) DaJmer v. Barnard; 7 T. R. 261; 

Cowp, 3; but see 1\trk v»^x>ckiey, 4 D. Omenly v. Newell, 8 East, 384; Tom- 
fir R. 144; Horsley v. Somers, Barnes, buUx. M*tret4.m, 1 Chit. Rep. 722. 

118; Tiaeis and Carter's case. 2 Salk. (f) Piekardo v. Mactutdo, 4 B. & C. 
401 ; Bktnd v. I>rake, 1 Chit, Rep. 165, 88fS, 7 D. At Ry. 478. S. C.; Kr p. Lady 

{p) Rtiyers V. Jones, 7 B. & C. 86. Hutchhtson, 1 M. & P. 659, 4 Bing.fiud, 

(V) Huyhes v. Jones, I B, & Adol. 388. S. C. 

jr) Rfikerr v. AUen, 7 B, C. .*>26, 1 (m) Kilby v. Stanton, 2 Y. fit J, 75; 

M. ^ R. 232, S. C.; and see Phtmtuerx, EJKsv. Sme/dtr, 3 Y. fir J. 273. 
Woodburne, 4 B. & C. 4325, 7 !>• & Ry- 



Consequences of Defects, ^-c, in Affidavit, S^ c, 93 

take affidavits, must be verified in like manner (a ). An affidavit thus 
made abroad must contain all the requisites of an affidavit to hold to 
bail made in this country (y). 

When to he sworn, and du,-ationof.^ Care should be taken that the 
affidavit be not sworn long before the process issues. Where the pro- 
cess did not issue for three years after the making of the affidavit, the 
Court discharged the defendant on entering a common appearance (x). 
Where the process i&sucd soon after the making of the affidavit, al- 
though the defendant was not arrested for upwards of three years 
afterwards (several writs founded on the same affidavit having suc- 
cessively issued against him in the mean time), the Court of Common 
Pleas held the length of time which had elapsed between the swear- 
ing of the affidavit and the arrest, no objection, and refused to dis- 
charge the defendant on a common a]>pearance (a). Hut this Court 
have recently ruled otherwise; and seem to think a year the extent 
of time during which an affidavit to hold to bail should be considered 
as in force {b), 

4. In ivhat Cases the Court will discharge the Difendaut, and Conse* 
quences of Defect, in /IJJidavit, t^-c. 

If the defendant be a privileged person at the time of the arrest, or 
for any other reason not subject to an arrest in the action, the Court 
or a Judge will in general <lischurge him, or, if he have given a bail 
bond, will order it to be delivered up to be cancelled, on his enterings 
a common appearance in cither case. {See ante, (54 /o 78, and post, 
113 /o 1 18). So, if he become a peer or member of Parliament at 
any time pending the suit, the Court or a Judge will thus give him 
the full effect of his privilege (c). Hut where the quesiioii of privilege 
is doubtful, the defendant will not in general be thus relieved, but 
he will be left to bis writ of privilege {d), or plea in abatement. 

&u, if the action be such that the defendant should not have been 
holden to bail in it, the Court or a Judge will discharge him, or, if he 
have given a bail bond, will order it to be delivered up to be cancelled^ 
on his entering a common appearance in either case. {See ante, 7S to 
82). And the Court or a Judge would so relieve the defendant, if he 
have been arrested without an affidavit to hold to bait being previously 
made, or without a Judge's order obtained when necessary, or if the 
sum sworn to be not indorsed on the writ (e), or if the affidavit to 
hold to bail be not hied with the proper officer (/). So, if the affida- 

(r> See French v. lieHeu’, 1 M. & SeL See Kemntt v. Norman. 2 T. R. 390. 

3tK; Omoo/.w. NetvtU, H Kast, 3G4. See <«/) lAintley v. liattine, 2 U. & Aid. 
thefonn, ('hit. Fonns, 1«. 234; ace ante, 65. 

(y) V. Pjym, 7 T. II. 376. n. <«?) 12 0.1, c. 29, s. 2; and see the 

tz) Ofllir^r V. Hturue, 2 Str. i27t»* form of the capias and indorsement, 2 

(a> MS. Trin. 1H17« W. 4, c. 39, pmt, Ofi. »7, and Cftopman 

(b) WailfU'e v. Jit4rn, MS. M. 1024; v. HpaU, Barnet, 41.5; butsce Aorvten ▼. 
and Tenterden, C. J-, has since ruled f forjffrs/, 2 WUs. 09; WhiHkardv.tViUer, 
the same at chambers. See Hurt v. 1 Bur. 3;i2. 

Ou^, 1 Dowl. I>. C. 091. </) iiwae^v.Batkmiile, 2 Wlls. 225. 

(c> Trinder v. Sffnrlep, 1 DougL 45. As to such filing, see post, 1((9. 
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Affidavit to hold to Bail, 

vit materially differ from the process or declarationi the Courts or a 
Judge» will relieve him in the same way, and discharge the bail above 
If put in. (dniet 90; and see post ^ 425, 426). But a variance between 
the iuhdavit and the cause of action cannot be taken advantage of be- 
fore the declaration is filed (g); unless it be quite evident from the 
affidavit that the form of action stated in the writ must be wrong (A). 
So, the Court, or a Judge, will thus relieve the defendant, if the affi- 
davit to hold to bail be defective in any material part. {See ante^ 82 
to 93). 

The affidavit, if bad in part, is bad for the whole, and cannot be 
upheld as to the good part («). 

Where the defendant had voluntarily given a bail bond, without 
being arrested^ the Court held that he had* thereby waived all Objec- 
tions to the affidavit to hold to bail (J). Nor can the affidavit, unless 
an absolute nullity, be objected to, after the time for putting in bail has 
elapsed (/r), and at all events not after bail has been perfected (/), or 
put in (m), or after time obtained to put it in (n), or after plea (o), or 
after judgment by default and notice of executing a writ of inquiry (p). 

It should be observed that it is an invariable rule In this Court not 
to receive a counter affidavit, to contradict or do away the effect of 
an affidavit to hold to bail (^) ; nor, indeed, will they enter into an 
examination of the merits^ but will take the facts of the casq^.-to be Us 
sWbrn to in the original affidavit (r). In one case, howeveri, nwh^re 
it appeared that the plaintiff, shortly before he made the affidavit to 
hold to bail, wrote a letter stating the defendant to be a creditor of 
his, the Court, ^on application, interfered in a summary way to dis- 
charge the defermnt out of custody, on an affidavit denying the debt, 
the plaintiff not having denied the writing of the letter, or alleged 
that the debt due to him had accrued subsequently to it (s). And in 
some other instances undervery special circumstances, the Court have 
interfered, notwithstanding the affidavit to hold to bail was positive as 
to the existence of the debt (t). And if an affidavit merely state mat- 
ter which shews that the defendant should not have been arrested at 
all for the same cause of action, or the like, the Court, or a Judge, 
will receive such counter affidavit (^), 

No^ir V. Bagar, 2 Y. fr J, 90. <o) NedHtt v. Ppm, 7 T. R. 376, n. 

Cfrwem V. :i B. Jc Adol. 437» iP) Detborough v. CopjAnger, 8 T. R. 

1 Doml. P. C. 344, S.C. ; mhte, $M). 77 ; and see generally, Htisaeg v. tVilson , 

<0 Kirk V. Ahnond, 1 Dowl. P. C. 5T. R.S»4. 

318, i C. as J. 354, S. t\ ; and MS. M.T. < y) Indag v. Engfheti, 2 Eaat, 453. 

Ottktrv. 1 Dowl. P. C, 631, (r) Kirk v. Stnekiawt, 2 Doug, 450; 

1 C. M. 238. S. C. Anon. 1 Salk. 89, 1<X). I Ld. Raym. 383, 

ti) Norton v. IJanvers, 7 T. R.375. S. C.; Siater v, Skergoid, 3 T. R. 572; 
(4r) T\icker v. Colegate, I Dowl. P. C. and see Armstron g v, Stratton, 7 Taunt. 
574, 2 (... 3: J. 489, S. C. 405, 1 Moore, 110, S.C.; Burton v. 

0) Jones v. Priee, 1 East, 81; Chap- Haworth, 1 N. & M. 318, 4 B. & Adol. 
fnan v. Snoic, 1 B. A P. 132. See HoMn- 482, S. C. 

mm Nichotis, 2 Sir. im. (ri Nizetitrhv. Btmacich, Md, 

<m) D* Argent v. Pivant, 1 East, 330; 904; and see Chambers v. Bertuisooni, 

Showman v. fVhaUeg, 6 Taont. 185; 6 Bing. 498. 

IJmMemr.Bames, 1 M.A Sel.230; Jlaeves (t) See Komst, 152; 3 Eaat, 169; 2 
V, Hwriter. 2 C. ft J. 44, S.C. ^ Chlt.Rcp.20; ISPrke.S, M«Clel.2,S. 

(M) Jfowv v. StotJtufeii, 6 B. & CT76, C.; 6 D. 5c Ry. 24; Burton v. Haworth, 

9 D. & R. 124, S. C. 1 N. 3c M. 3li 4 B.3t AdoL 462. S, C. 
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On the other hand, the Court or a Judge will not receive a supple- 
mentary affidavit to supply any defect in an affidavit to hold to bail, 
(see R. H. 2 IV, 4, r. 9) (m)j although the Court of Common Pleas, 
in some instances, formerly received it {tv). 

In the Exchequer, a defendant is not permitted to object to the af- 
fidavit to hold to bail, without ref rriiig to it expressly by the rule 
nisiy so as to apprise the opposite party of the objection {x). 


Sect. 2. 

The JVrit of CapiaSy and Proceedings thereon before the Arrest. 

It has been already remarked {antcy p. 3), that a personal ac- 
tion might formerly have been counncnced in this ('ouit either by 
original writ, or by bill; or at the suit of attoniies or other officers 
of the Court by attachiiient of ]>iivilcge, &c. Now, however, the 
on/// process fur the cummencetiieiit of Mich action wlierein it is in- 
tended li} arrest and hold a person to special buily (such person not 
being in the custody of the M irshal of the Marshalsea of this Coult, 
or of the Wartlen of the Elect rrisou,) is a writ of capias* This is 
provided for by the statute 2 IV, 4, c, 39, ss, 4, 2K 

In what casesy find by and against whom ^his wri( of ca- 

pias may be issued, and is the means of commencing any personal 
action brought by any person ag.iin;?t any person, whom it is intended 
to hold to bail, and who is not in the custody of the Marshal or of the 
Warden. Also in a personal action against several defendants, one or 
more of whom you cannot or do not intend to hold to bail, this writ 
may he issued and is the means of commencing the action against such 
defendant by serving a copy ot it on him, as hereafter iiienlioned. And 
although the action be against such a defendant alone, such a service 
might, it should seem, be the means of commencing the action (//), 
though, in such a case, the more regular course would be to com- 
mence it by writ of summonsy as ]HHiited out in the Second Part of this 
Book. It may also be the moans of commencing an action for the 
purpose of outlawing a party, as pointed out in the Second Chapter 
of the Fourth Book of this work. 

Form of the writ,! The statute 2 JV, 4, c. 39, s, 4, prescribes 
the form of this writ of capiasy and by the 10th section enacts that in 
default of the defendant’s putting in special bail or appearing, as the 

(»/) !^ec Vifju* V. 2 Doug. 4ri7; Taunt. 174; Armstrong v. Stratton, Id. 

Joffes V. Jkrmhertim, hT, R. Mot- 4U.>. 

fingv, Ufick/ifltz, 2 M.& S. 5fi}. <x; Saylor v. Bagar, 2 Y, Sc J, 02, 

HitUis v. Jiramion, 1 B. dr P. luu.’* 

36; Cfreen v. Medshauf, Id- 227 i Mann v, (y) See the 2 W. 4, c. 39, s. 4, and the 
Sheriff^ 2 Id. 357; Machu v. Fraser, 7 form oi the warning, post, 97. 
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case may be, all such proceedings may be taken as are mentioned in 
the wjit and warning therein. The following is the form: — 

truliam the. Fourtk^ h>j (he ^racc of God of the United Kingdom of 
Great Britain and Ireland Kingt Defender of the Faithy To the She^ 
riff of y [or To the. ('onstahle of Dover Castie, or To the 

Mayor and Bailiffs of Berieick^npon- Tweedy or as the case may be,] 
Greeting : — IVe command t/oUy for, if an alijs, “ as before we have com-- 
manded i/ouy* or, if a pliirics, “ as oftcuy we have commanded -yow”], that 
you omit not by reason of any liberty in your bailiivivkybut that you enter 
the. samcy and take V. JJ. of , if he shall be found in your hailiwicky 

and him sa fely keep until he shall have gii'cn you bail or made deposit with 
you according to law in an art ion on promises [or ofdt bt, etc.], at the suit 
of A. 11., or unlit the said C. I>. shall by other lawful means be rlis- 
charged from your custody, .rind ITe do further command youy that 
on c,i ecu I ion hereof you do deliver u copy hereof to the said C, D, And 
ITe hereby require the said C. I), to take notirey that within eight days 
after e.iecution hereof on himy inclusire of the day of such ed'ecutiony 
he should cause special bail to be put in for hint iti our Court of King's 
Bench to the said ac/iony and that in tie fault of his so tloing such pro^ 
ceedings may he had and (aken as are meniiomd in the n aming here^ 
under written or indorsed hereon. And IVe do further command you 
ths said Sheriff y that immediately after the execution hereof you do 
return this writ to our said Court, together with the manner in which 
you shall have exeented the samcy and the day of the execution here- 
of ; or that if the sttmc Aiall remain miexecutcd, then that you do so 
return the same ht the exp/rationtf four calendar mouths from the date 
hvre(fy or sooner if you shall be thereto required by order of the said 
Court or by any Judge thereof ITilness [name of Chief Justice], at 
Westminster A of issuing the writ], /« the 

year of our reign. 

And, by the same act, the following memoranda must be subscribed 
to the writ — 

N. B. This writ is to be executed within four calentlar mo7iths from 
the date thereof including the day of such date, and not afterwards, 

A Warning to the Defendants 

1. If a defendant y being in custody , shall he detained on this writ, 
or if a defendant, being arrested thereon, shall go to prison for want 
qf bail, the plaintiff may declare against any such defendant before the 
end of the term next after such detainer or arrest, and proceed there- 
on to judgment and execution, 

2. //* a defendant, being arrested on this writ, shall have made a 
deposit of monrtf according to the statute 7 & 8 G. 4, c. 71, and shall 
omit to enter a commoti appearance to the action, the plaintiff will be 
at liberty to enter a common apfiearance for the defendant, atid proceed 
thereon to judgment and execijfion, 

3. If a defendant, having given bail on the arrest, shall omit to put 
in special bail as required, the plaintiff may proceed against the sheriffs 
or on the bail bond* 
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If a defendant^ having been served only with this tvrit^ and not 
arrested thereon^ shall not enter a common appearance within 
days after such service, the plaintiff may enter a common appearance 
for such defendant, and proceed thereon to judgnsent and execution. 

The same statute also prescribes certain indorsements to be made 
on the writ ; but as there are other statutes and rules of court, pre- 
scribing other indorsements, and as such indorsements form no part 
of the writ itself, they will be more conveniently and fully noticed 
hereafter, post, p, lOtJ to 109. If the writ be issued into a 
palatine, the form of it, as prescribed by It, M, 3 /r, 4, in some re- 
spects differs from the above (a). 

The statute imperatively requires that the above fotm should he 
adopted; and any material variation from it would not only render 
it irrcgnltir, but, in some cases, absolutely void. 

We shall now proceed to notice the particular parts and requisites 
of this writ, together with the memoranda and indorsemeirs to be 
made thereon — the mode of suing it out — how it may be continued 
by subsequent w'rits of capias — and the consequences of any defect 
therein. 

Direction of writ,'] The writ may be directed to any .sheriff or 
veturning officer in Kngland (/>). It may also issue into Wales, and 
be directed to the sheriff of tlie county. (I IV, 4, c,70,s. 13). It 
may is.sue into the counties palatine (r), and he directed in the man- 
ner hereunder mentioned. The writ is gcncrally^directtMl to the 
sheriff of the county wherein the defendant is to be found, and it 
cannot he executed in any other county than that to the sheriff of 
which it is directed. {Post, p, 119). If the sheriff he a party, the writ 
should he directed to the ot^er bheriff, if there he two {d) ; or if 
there be but one, then to the coroners; and if the coroners aliO be 
parties, then to persons appointed by the Court, nr nominated by 
the ma<;ter, usually called elizors (e). If the sheriff be a party and 
the writ be directed to him, the Court will set aside the proceedings 
for the irregularity {f)* 

There are in many parts of England districts and places, parrel 
of some one county, but wholly situate within and surrounded by 
some other county; which was productive of inconvenience and delay 
in the service and execution of process; for remedying which, the 
late act of 2 IV. 4, c, 39, s. 20, enacts “ That every such district .and 
place shall and niay. for the purpose of the service and execution of 
every writ and process, (whether mesne or judicial), issued out of 
either of the superior Courts at Westminster, be deemed and taken* 

<fi) .Sec the form. Chit. Forms, 41. (/) Wejuton v. Cfntbttm, 1 W. HI. 

{b) Price V. Jarkmtn, 1 M. At S. 442; But thUapplies to bailable prr>reKK only; 
see AW/// V, Shnu't T- It. 74- and in the case of mere Mfevicenb/e pro- 

le) Cba/mi/in v. MartiUstm, 2Str. 10(K); cess (when It was In all cases formerly 
Jackstm v. Huntifr, li T. R. 73- directed to the sheriff | It might l)e so 

(ft) J-eruftm V. JIm'W/jj/, 5 M. Ac .S. 144. dir^ted to him, notwithstanding he 
ie) See Mayor of 'Sorwicti v. GUI, 1 waa a party. Mayor of Kintnion v* 
Dowl. P. C. 24IJ, 1 M. & Scott, 91, 8 Uubb, 1 DowL P.C. 151. 

Bingh. 27. 

NOL. 1. 


F 
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to be part as well of the county wherein such district or place is so 
si^f(g,te as aforesaid, as of the county whereof the same is parcel; and 
evet^ such writ and process may be directed accordingly and ejce- 
cuied in either of sujph counties” (g). 

Where a writ is to be executed in a liberty or franchise within a 
county it must be directed to the sheriff of the county ; but should 
(unless it contain a non omiitas clause) be executed by the bailiff of 
the liberty to whom the sheriff directed his mandate for that pur- 
pose (5 U, 2, c. 27, J. 3) ; therefore a writ directed to the bailiff of 
the borough of Soutliwark was holden void and the defendant dis- 
charged out of custody (/i). But the sheriff, and not the bailiff, must 
execute the writ within the liberty, if there be a clause of non omiitas 
in the writ(i); or if even, without a non omifias, he arrest a defen- 
dant within the liberty, the arrest will be good, although the sheriff 
may thereby render himself liable to an action at the suit of the lord 
of the franchise (J). It will be seen that the new writ of capias, 
as presfubed by the 2 IVill. 4, c. 39, always contains the non omittas 
clause, and the omission of it would render the writ irregular, 
{sembL R. M. 3 IV. 4, reg. 10, post, 110), and perhaps afford a ground 
for the sheriff’s refusing to execute it. 

There arc certain cities and towns In England, which arc counties 
of themselves, and to the sheriffs of which all writs must be directed 
which are to he executed within them. Some of tby^ have two 
sheriffs, viz, the cities of Bristol, Chester, Coventry, Gloucester, Lin- 
coln, London, Norwich, and York, and the town of Nottingham; 
some only one, vtsi. the cities of Canterbury, Exeter, Lichfield, and 
Worcester, and the towns of Kingston-upon-Hull, Newcastle-upon- 
Tyne, Poole, and Southampton. In a late case it was held, that a 
writ directed to the ** sheriff” of London is good, as the two sheriffs 
are but one officer (A:). 

The writ, us we have just seen, (ante, p. 97), may be issued into the 
counties palatine of Lancaster or Durham (1), but it must be directed, 
not to the sheriff of the county, but, in Lancaster, to the chancellor 
or his deputy; in Durham, to the bishop or his chancellor (7/1) ; who 
afterwards severally Issue their mandate thereupon to the sheriff; 
and tlie sheriff executes the writ. This was the daily practice 011 
the now almlished writs of testatum capias^ or latitat^ although it 
seems formerly to have been much doubted (ft). 

( 4 r) See the form. Chit. Forma, application to the Master of the Rolls 

(A ) Botvring v. PrtfrAorrf, 14 East, SH9; for that purpose. 

Grimt V. 3 F^ist. I'JS: and see (m) H. M. 3 W. 4, reg. 16; see the 

nraduhmv v. Dtiris, 1 Chit. Hep. 374. fortn* Chit. Forms, 41 ; sec BracebHd^ 
<0 Cttrrvftv, Snmitpagit, 9 East, 330. v. Jtihnstan, 3 Moore, 237, 1 B. 1). 
U) Gilb. V, B. 27; V. fVilkes, 12. S. C. 

.*1 B. ^Sr aid. S02; BeU v. Jarvb$, 1 M. dc (n> 2 Saund. 193-4, n. 2. It has. how- 
P. 30!h 4 Bingh. 523, S. C. ; sparks v. ever, been held, that if a capias were 
apittk, 7 Taunt. 311. directed in the first instance to the she- 

ik) Vlutterbuck v. IfTssmoii, 10 Law, riff, he was bound to execute It; and a 
J. 81. See as to Middlesex. Bac. Abr. bail bond taken by him in such a case 
Shff. K. 162, 2 Lord Haym. 1135.. was hedden valid, Jackson v. Httnter, 

(/) An original writ returnable in this 6 T. H. 71 ; and see f<Sedham v. Bennett, 
court could not Issue Into such coun- T. Haym. 171; Chapman v. Maddison, 
ties, there being no cursitora for them: 2 Str. 1089: Andr. 191: R. T. 21 C. 1. 
nor coiilil it be Issued without a si>ecial Serf qncerc since the R> M. 3 W. 4, r. 16. 
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In Berwick-upon-Tweed, the process is directed to ** the mayor 
and bailidTs of Berwick-upon-Tweed.** It seems there is no lAicer 
tor this place (o). 

In the Cinque Ports, the writ must be direiiSKed to “ the constable 
of Dover Castle,*’ or to ** the constable of the Castle of Dover or his 
deputy.’* In the franchise of Ely, the writ is directed to “ the she- 
riff of Cambridgeshire,” in the first instance, who thereupon issues his 
mandate to the bailiff of the franchise ( p). 

In any of these cases, if, when the writ should be directed to the 
sheriff, it be directed to any other person, it is void; and any arrest, 
&c. made under it, will be considered in the same light as if no writ 
whatever had issued. But if the writ be directed to the sheriff, when 
it should have been directed to some other person, the execution of 
the writ will be valid {sec ante^ 98, n. (n) ) ; although perhaps the 
Court or a Judge would quash it fur the irregularity. 

The parties' names Great care should be taken that the parties’ 
names be inserted correctly in the writ. 

A misnomer of the plaintiff can, it seems, only be taken advantage ^ 
of by pleading in abatement; and then only if the mistake be carried 
into the declaration ( 7 ) ; and it is settled, that though the plaintiff de- 
clare by a wrung Christian name, it is no ground of nonsuit at Che 
trial, if it be shewn that the defendant knew that the action was 
brought by the person who actually sues (r). 

In general, the affidavit must set forth the Christian and surname of 
the defendant in full, and the adoption of initials or contractions will 
not suffice. But, by the recent act 8 & i IV, 4, c, 42, s, 12, ** in all 
actions upon biUs of exchemge or promissory notes^ or other written in- 
struments, any of the parties to which are designated by the initial 
letter or letters, or some contraction of the Christian or first name or 
names, it shall be sufficient in every affidavit to bold to bail, and in 
the process or declaration, to designate such persons by the same initial 
letter or letters, or contraction of the Christian or first name or name#, 
instead of stating the Christian or first name or names in full,** 

Also, in other cases, by the rule of //. T, 2 fV, 4, r. 32, “ a descrip- 
tion of the defendant in the process or affidavit to hold to bail by sul- 
tials, or by a wrong nasne, or without a Christian name, shall be no 
ground for discharging the defendant out of custody, or for cancelling 
the bail bond, on motion for that purpose, if it shall appear Co the 
Court that due diligence has been used to obtain knowledge of the pro- 
per name,** In one case (s), due diligence was held to have l^en 
used in inquiring after the name of a defendant under the above rule, 
although no inquiries had been made of the defendant or his imme- 
diate friends, or at bis house or place of business, the debt being 
isurge, and there being ground to fear he galght abscond. If the case 
is not within the above statute or rule, and the defendant is arrested 
by initials, or by a wrong Christian qr surname, or without a ch ria- 
ls) See Ma^ of Berwick, S^e. v. Marketii, Kknbmieif, 2 Bla. Rep. 1120 ; 
iSAcmA».3Bing.461,llMooze,372, S. C. and see 3 Anst. U35i Jowett v. Char- 
(p) Grant v. Ba^ge, 3 East, 12B; see luicXr, 6 M. & Sel. 45. 

R. T. 13 G. 2. (r) Boughtun v. Frere, 3 Camp. 20. 

( 4 ) Moriej/ v Imc, 2 B. ft B. 34, 4 («) Micks v. Marrow, 1 C. ft M. 3ft 

Moore, 360, S. C.; Cterk qf Taunton 
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tian name, the Court or a Judge will order him to be discharged out 
of cQftody, or the bail bond (if any) to be delivered up to be can- 
celled (0: unless the Ui^nie be idem sonans (u); or unless the defen- 
dant have on severaf occasions gone by the name in which he is 
sued (te) ; or unless he waives the objection by executing the bail 
bond, or putting in bail above, in the manner presently noticed. The 
application for this purpose must be made or summons taken out 
before the time limited for pleading in abatement has expired (j:), 
and before the defendant has put in bail (y) ; or, as it seems, before 
the time for putting it in has elapsed (z), or at all events before he 
obtains time to put it in (a). The Court will also set aside any pro- 
ceedings founded upon such a writ (^); but not the writ itself fe); 
and on making the rule absolute, to discharge the defendant, or to 
cancel (If) the bail bond, the Court will, it seems, compel the defen- 
dant to ciKcr a common appearance, and undertake not to bring any 
action against the sheritf, us we shall presently see (post, 101), 
he might be otherwise liable to. 

If the defendant sign the hail bond by the full name in which he is 
described (though improperly) in the writ, he will in general be pre- 
cluded from getting his discharge out of custody, or cancelling the 
bail bond; but not if he sign it by bis real name, describing himself 
also as sued by the wrong one. The defendants' having signed a 
regular bail bond, on a writ merely describing them as ** Messrs. 
Llewellyn and Belchier,” was held to have waived the irregularity in 
their description in the writ (e). But if a defendant be arrested by 
the initials of his Christian name, and he execute the bail bond, even 
by his full name (/), or by the initials (g), the Court will, it seems, 
order it to be cancelled, unless the case be within the above statute 
or rule of Court. If, however, he put in bail above by his right 
name, the plaintiff may declare against him by su^ name, stating 
him to have been arrested by the other (Jk ) ; or In such a case where 

<<) Smit/t V. Inrtof, 4 M. & Scl. 000; 282, Tldd, 448; St, Haniaire v. 
Reynotds v. Htmkin, 4 B. At Aid. 60(»; 4 B. dt C. 870, 7 & B. 458. S. C:.; 3 

Airllierv.iltin«.2 D. &Ry.73: Bingh. 296; Md vide per Curiam in 

V. Chaiieriesf. Id. 237: v. Larch, Roiph v. Peekham, 6 B.& C. 164. 9 D. 

2 Taunt, & R. 214. 8. C. 

<«) V. iltfftidiMo instead of Bs- (c) Kingstoff y. tJeu^pn, IB. diB. 

nedeito, 2 Taunt. 401; Homan v. TVI- 529. 4Moore. 317. 
marsh, 11 Moore, 231; J}ivkifmm v. {/) Budd v. Graham, K.B. H. T. 
Benw. 16 East. 110: Amt v-SAolreapoarv. IBl^h Taptor y. Rutherman, 6 Moore, 
10 East, 83. 264; Lake v,SRk, 3 Bing. 296, 1 1 Moore, 

(ce) Pf^aBrer v. 9flItaugMip, 6 Taunt. 57, S. C.; GrindaU v. Smith, 1 M. P. 
530, 9 Marsh. 930, S. C.; Meetaer v. 24. 

Herts, 3 M. & Sel. 453; Neurtan v. Max- ig) T\*mer v. OolviUe, MS. M. 1894», 
writ, 10 Law Joum. 78. 9 C. 5c J. 915. S. P.; Repneide v. Jiankin, 4 B. & Aid. 
1 Dowl. P. C. 315, S. C. 536; Parker v. Bent, 2 D. R. 73; 

(.r) Binfield v. Maxweii, 15 East, 150; hPBeath v. Chatteriep, Id.937; (^deny. 
R. II. 2 W. 4, r. 33; and see Smith v. Barker, 1 Dowl. P. C. 19.5; see Kingetan 
Patten, 6 Taunt. 115. y.UeweOpn, 4 Moore. 317» 1 B.&B. 529, 

(v) Mwmp V. Hubbart, 1 B. Ac P. 647; S. C. But see HoweRy, Coleman, 9 B. 
and see Clark v. Baker, 13 East, A P. 406. contra. The Court usually 

Heie v» Finch, 9 Wils. 393. grant the appUcation without allowing 

(a) See TTucker v. ColMte, 1 Dowl. the defendant costs. 

P.C. 574, k C.Ac J. 489. S.C.v (5) Mumsp v, Hubbart, 1 B.5^ P.645; 

(a) Moore v. Siockwril, 6 B.5t C. 76. Spmtnere v. Waeon, Id. 105; Holey, 
9 D. 4b R. 124, S. C. PmcA, 9 WU^ 503, Misnomer can be 

15) SaiBA r. Innee, 4 M.&Sel. 360; no longer pleaded in abatement, but 
Ao4pi5 V. i^eckham, 6 B. & C. 164; Sar- the demdant may compel the plaintilf 
Janty. Gordon, 7 D. R. 258. to amend the declaration, 3 4b 4 W. 4, c. 

(e) K%tehing v. Alder, 1 Chit. Rep. 9. s. 11; posT, Vol. 2, 470 
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bail is put in in the right name, without at the same time slating the 
defendant to have been arrested by the name in the process, the 
plaintiff, it seems, may consider the bail as a nullity, and proceed 
against the sheriff, or on the bail bond accordingly (i). Even where 
the defendant has not estopped himself, by piitting in bail, die., the 
Court, instead of giving him advantage of the mistake in the process, 
have amended it, where the afUdavit to hold to bail was against him 
by his right name (A’). On the other hand, if the defondunt put in 
bail by the name in the writ, he thereby estops himself from taking 
any advanUige of the error, and the plaintiff may declare, and pro- 
ceed to execution against him by such name, however erroneous (/). 

If a defendant be arrested on mesne process by a wrong name, he 
may mainttdn an action of false imprisonment against the sheriff or 
his ullieers, or any one interfering in the arrest (m); but not so, if 
the defendant be as commonly known by the name by which he is 
sued as his real namc(ti), or if the name be idem sorums' (sec antet 
p. 99, n. (/) ) : and where a person, before process sued out against 
him, being asked if his name were not John, said that it was, it was 
holden that he could not afterwards maintain trespass for an arrest in 
that name, although his name was really William (e). The Court, 
in discharging the defendant out of custody, &c» for a inisiioiiier, 
usually restrain him from bringing any action. 

The sheriff or bis officer is not bound to execute mesne process 
wherein the defendant is described by the wrong name (/)). 


The character in which plaintiff suest or defendant is sued.'] It will 
be seen a?ite, p. 9G, that the form of the writ, as given by the statute 
of 2 IK. 4, r. ii9, does not expressly require tliat the parlies should 
describe themselves otherwise than generally ; and it seems wholly 
unnecessary in this Court and in the Court of Kxchecpier, in any case, 
whether or not the plain tiff be suing or the defendant be sued in autre 
droit, (as executor, adminintrator, assignee, or the like) to describe 
him in the writ as suing or being sued in that character ; and upon 
such a general description the plaintiff may, if he think fit, make the 
affidavit of debt (</), or declare in that character without di>charglng 
the bail, or otherwise prejudicing himself (r). Notwithstanding, how- 
ever, the plaintiff should thus unnecessarily describe himself or the 


(i) R* V. Sheriff of Sujfulk, 4 Taunt. 
81 B* 

<*) Stmyenmm V. DanrrrHf 2 B. & P. 
lOt*. See Vol. 2, Book 4, Part 1, 
Chap. 28. 

a) Smitfmm v. Smith, Bames, 94, 
WlUcf5,4<j2, S. C.; Struudv. Uerrard, 1 
Salk. 8; Meredith v. Hodges, 2 N. ft. 
4&1. 

<m) Shadgetty.CJipstm, 8 East, 328; 
Cote V. Hindeon, 6 T. R. 234. 

(n> Id. 

(o) Price v. Harwood, 3 Camp. Hl8; 
see VPalker v. WiUoughby, « Taunt. 53ft. 

( p) Morgans v. Hridges, 1 B. & AkI. 
647; Keiear\.Tifrrel,2B\x\AU2S^ 

iq) lUeg V. lUey, 3 Crom. & J. 330, 


1 l>owh P.C. 310, S.C. 

(r) Aslnrorth v. Hjfal, 1 B* & Adolph. 
19; Marzetti v.Jtfuj^ro//, 1 Dowl. P.C*. 
44; and see, as to nonbailablc process, 
fVeaver’s Oanp. v. Forrest, 2 Sira. 1232; 
UUtyd V. IViUiatnsp 2Bla. Rw. 722, 3 
Wils. 14], S. C.; Canning v. Davis, 4 
BurT.2417, 1 Chit. PI. 5lh ed. 284. In 
the Common Pleau, according to ttie 
late decision of Manestg v. Stevens, 9 
Bingh. 44X1, the practice is different; 
and in that court, therefore, you should 
be cautious in correctly describing the 
character in which the plaintiff sues or 
defendant is sued. The pHnclple and 
correctness of this decision seem very 
questionable* 
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defendant in a particular character, as if he style himself executor 
(provided he do not state himself to sue ''os” executor, or the like) 
or give himself or the defendant any other superfluous description in 
the writ, and declare ^nerally or in some other character, this would 
not be irregular or discharge the bail, because the demand is still the 
same (s). But if the writ be to answer the plaintiff in autre droitf 
as, if It describe him as suing “ as** executor (t), or “ as** assignee of a 
bankrupt (m), " or if he sue gni tam (ar), the declaration must be by 
him in the same character, or the bail will be discharged, and perhaps 
the declaration will be set aside. 

Number of the parties,'] The names of all the plaintiffs should be 
inserted in the writ, and no more. And by rule M, T, 3 W, 4, reg, 1, 
the writ must contain the names of all the defendants, if more than 
one, in the action, and must not contain the name or names of any 
defendant in more actions than one. If a bailable writ be at the suit 
of one plaintiff only and the declaration at the suit of two(it/), or be 
against two defendants and the declaration against one only^, the 
Court will order an exoneretur to be entered on the baihpiece, or 
discharge the defendant out of custody, and perhaps set aside the pro- 
ceedings for irregularity («), even although the other defendant be 
out of the Jurisdiction of the Court (a). But this rule as to declaring 
against only one or more of several defendants named in the writ is 
not applicable to actions for torts, in which, though the plaintiff sue 
out bailable process Jointly against several, he may declare separately 
against one or more of them (6), provided he drop his proceedings 
entirely against the others (r). Where a husband and his wife were 
arrested, and the latter was discharged out of custody on entering a 
common appearance, and the plaintiff declared against the husband 
alone, the Court held the proceedings irregular (</). 

The insertion in the writ of the nominal defendant Richard Roe, 
as Vas formerly the practice in a bill of Middlesex and latitat against 
one defendant only, should now be avoided. 

We shall presently (post, p, 121) see^that in an action against seve- 
ral defendants, and wherein the plaintiff cannot or does not intend to 
arrest a particublr one or more of them, a copy of this writ may be 
served on him by the sheriff, Ac, and will have the same effect as a 
nonbailable writ. 

(ff) Llfy/ri v. IVUlianw, 2 Bla. Rep. 722. t. BIreA, 6 T. R« 729; HuHand v. John- 
1 II.& n.6, anil Anott. I Dowl. son, 4 T.R.flOS; Holland Richards » 

V, C, 07; fVatMm v. 6 Moore, Id. (^*7; Chapman v. Eland, 3 N. R.89, 

ti6, 3 B. B. 4, S. C. in whl^ case the defendant had taken 

(tf) MtirrHi v. Jowatt, MS. M. 1093; the dcclarmUoii out of the office; Yongo 
Amu'orth v. Rpal, 1 B. Sr Adolph. 19; v. Murrap, 1 Manh. 274; but see Forbes 
DefwMT V. SfmnM, 6T. II.15B; Attuntod v. I^ilHps, 2 New Jlep>9B; Korvo/ ▼. 
V. Hnitenhurif,5 Moore, 20!); Douglas \\ Fossett, 7 Taunt* 458. 
iriam, 8 T. R. 416; Hally y,Tipidng, 3 fa) Thompson v. Cotter, 1 M* $. 55. 
WOs.61. (6) mison v. Edwards, 3 B.Se Cres. 

(M) Id. and 1 Tidd, 9th ed. 450, n. (e>. 734, 5 D. & R. 689, S. C. 

fx> Id. and Ckmnia^ v. Darts, 4 Burr. (c) Fcofte v. RTMtohoad, 8 Man.arRy. 

2417. ^ 367. 

(y) Rogers v. Jenkins, 1 B. dr P. 383, OaUarf%$ v. Plager, 3 D. 6r Ry. 

(S) Leivin v. Smith, 4 East, 539; Moss 247* 
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Addition and place of abode of the parties,~\ In proceedings by ori- 
^inal writ in personal and other actions, the pr<rcipe must have *;tated, 
and when that process is adopted (as it is in real actions, drc.) must 
still state, the deftridant^s addition of estate oi^dci^ree, such as btironet, 
knight, clerk, esquire, getitleinan, yeoman, labourer, spinster, widow, 
&c. ; or of his mystery, as merchant, tailor, carpenter, tfcc. {See 1 
IL 5, c, 5). Also, the nuine of the town, or hamlet, or place, and 
county, where the defemlant resides or lately resideil, must he men- 
tioned. (A/.)* however, was nevi r very essential, unless it 

was intendeil to proceed against the defendant to oullt'iwry ; {but see 
Jl, M. 15 (\ 2, r. 4); nor wa.-» it necess iry at any time to give an addi- 
tion to the name of the phtintijf. As regards this statement of the 
defendant's addition and place of abode in tlie present writ oC capias , 
it will he observed, in the form of such writ as prescribed ante, p. l)#i, 
that there is a space left after the defendant's name for the description 
<.>f his residence: such residence, or su\)posed resilience, or such other 
description of the ilefeiidant as can he given, sliould he inserteil 
accordingly. It will also he seen {pos/^ p. IDS) that a lute rule of' 
('ourt orders an indorsement to he made on tlie writ, of the residence 
and addiliitn of the detendant, or such otlier description of him as 
can be given; it should seem, however, that the necessity for this 
indorsement w'ould be superseded by a proper d. seription of the 
defendant being given in the writ itself. If this dcsiTiption be not 
given, or be improperly given in the wiir, the sherilf, perhaps, woxild 
not be hound to execute it (c); and at all events the Court would not 
allow him to be prejudiced by it (/). In piocecdings to ouihiwry 
such description may be essentially necessary : in other cases, how- 
ever, the omission of it would not, it seems, he a ground for the de- 
iendanCs setting aside the writ itself or the procceilir.gs under it (,ir). 

It is not necessary to give in the writ it'^elf any description of the 
plaintiff's residence; such description, howivcr, must (as w'ill be seen 
posty p, 107), he given by an indorsement on the wi it, when sued out 
hy the plaintiff in person. 

Cause Cif action,^ It will be seen that the form of the tvrit capias y 
as prescribed aittCy p. 96, renders it necessary to describe in it con- 
cisely the cause of action, as “an action on promises,” or “of debt,” 
“covenant,” “detinue,” “on tin; case,” “trover,” or “trespass,” as 
the case may be. If this he wholly omitted, the (’ourt or a Judge 
would set aside the proceedings. {See H M. li 4, r. 10) (h). The 
cause of action thus inserted must he the .same as that which is intend- 
ed to be stated in the declaration, fur if there be any variance between 
the writ and declaration in this re.ipect, the defendant would he dis- 

See K*nirick Stenney, 1 Dowl. zance of bail, with a |>cnally or sum of 

P. C. 5a. 4 ** 1 . only in such a case; aiul sec l/ioi- 

{j') See C'torft#? v.Prt/ 7 n^r, 9 R. X: Cres. rti*’ ] Chit. Ki-p. 17 I; Mat/ 

I.Vl, 4 M. & R. 141, S. C. Jif'hi v. Dnrwrn, lU H. Cres. hiit 

<(£') Id.; iittl vidfi R. M. .‘I W. 4, r. R', that rule Is not, il Hceins, applicaiile to 

im, actions cOmmencfsi by the pnjrc*is itre 

i/j) See the rule of 11. T. ‘.i W. 4, r. li>, seritxrd by the 2 W. 4, c. :i’h 
;u to requiring a bail bond or rc*cognl- 
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charged on a common appearance (i); and, it seems, the proceedings 
might he set aside (J). Also, if the writ and affidavit vary in the form 
of action, the bail would be discharged (Ar). But the Court would al- 
low an aniendmcnt, eitTier in the writ or declaration, for an omission 
or defect in the statement of the cause of action, though not so to the 
prejudice of the bail (/). 

llvlurn o{.'\ Formerly, all writs for the commencement of personal 
actions nui^t h.ive been made returnable in /erw-time, original writs 
and the process thereon on a general return day (w), and hills of 
Middlesex and UiiiUxU on some day certain (ji), otherwise they were 
deemed irregular (o). The latter writs might have been made re- 
turnable the very day they were sued out (/>). Bills of Middlesex and 
(atitats, as also the process on original writs, must also liavc been made 
rc‘tiirnabie either in the same or the next term after that in which they 
were tested ; for, if a term intervened between the teste and return, the 
writ was deemed void (//). If the writ were returnable on a dies non, 
it was considered altogether void (r). 

Now, however, it will be seen, that the writ of capias does not 
specify any particular return day; but the defendant must, within eight 
days after the execution thereof on him (/.t\ after the arrest), inclu- 
sive of the day of such execution, put in special bail (as pointed out 
post, 149 to 157), on whatever day the last of such eight days may hap- 
pen to fall, wlietlier in term or vacation. If, however, the last of such 
fight days fdls on a Sunday, Chiistmas-day, or any day appointed 
for a public Fast or Thanksgiving, in either of such cases the follow- 
ing day is to be considered as the last of such eight days; and if 
the last of such eight <lays falls on any day between the Thursday 
before and the Wednesday after Easter- day, then the Wednesday 
after Easter-day is to be considered as the last of such eight days; 
and if tlu' writ he executed on any day between the 10th August and 
the 24th October, the bail may be put in by the defendant at the 
I'xpiiMtioii of such eight days; but no declaration, or pleading after 
declaration, can be filed or delivered between the said lOtll August 
and 24th October. {See 2 /F. 4, r. 39, s. 11). It will be seen (post, 
p, 106), that the writ is in force only, and cannot be executed after, 
four calendar months from the day of its date, including such day. 

The writ should require the defendant to put in bail ** in our Court 
of King’s Bench,” as in the form prescribed, ante, p. 96. If, how- 
ever, it required liiiii to put it in “in our Court before us,” or other* 

(0 See U. If. a C. I; la Cour v. (w) See Inman v. Huish, 2 N. R. 13:J. 
Ueai, 2 11.81.2711; Tamhiff v, Jones, HeaM v, I*rest(m, TiEBat, 2iil. 

0 '1'. n. -102; TfthtoHnffftMt v. Genldhtir, (a) Mills v.limtd, 1 Str. 3t>9; Reubf'l 
7 'r. H. JUt; Thomsmi v. Macirvne, 4 U v. Rreston, !i East, 2iU. 

iV R. bll>, 2 Siiuml. 72«, past. But see (o) See Id., and M*iore v. Stot.^kiveH, 

iient \ . UAndt, a Taunt. 304, 2 Moore, 6 B. & Cres. 76> 9 D. & R. 124, S. C. 
301, S. C. (y>) Oxlade v. I'kivMsoti, 4 T. R. 6lf^, 

(i) A’ltig V. SkeffinsTton, 2.'* Jan. 11131); (fj) I^nrstms v. Uoj/d, 3 Wils. 341, 211, 

ettude R. M. 3 W. 4, V. lo. ]1U. Bla. »46, S, C.; ^yUlettv. Arvhrr, 1 M. 

(A^) Green v. FJi^'ie, ;; 8. \ A<iol. 437- & U. 317, &c. 

<0 Si'e Jlntrfitufsm v. i<tf/dr, I'hit. (r) Ae/acurfAy V. 4 8. & Aid. 

Prac. 2.>: 111: and iK>st, Vol. 2, 230. 

Uo^ k 4, Part 1, Chup, 23. 
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wise shewed that the Court of King's Bench was meant, it would, it 
seems, suffice (^). 'j 

The sheriff, as is required by the writ, musL^immediately after the 
execution thereof, return it, together with the manner in which he 
executed it, and the day of the execution thereof; or if the same be 
not executed, then he must return it at the expiration of the four 
calendar months from its date, or sooner if required by an order of 
the Court or a Judge. The practice upon this, however, shall be con- 
sidered hereafter, p. 131 to 135* 

Date and teste,'\ The process upon an original writ (a) and by bill 
must have always been tested on some day in term, not being Sun- 
day (a'). If sued out in vacation it must have been tested as of the 
previous term, usually the last day of it, or it would have been 
void (y). Now, however, the writ of capias, (as also any alias or 
pluries writ issued on it), must be dated the very day it was issued, 
and this whether in term or vacation. {See 2 W. 4, c. 39, s. 12). If 
not dated at all, or if dated on a day different to the day on which 
it was issued, it would be irregular, {see Ii.M. 3 IV. 4, reg. 10, post, 
p. 1 1 0), and might be set aside by the Court, or a Judge, if the appli- 
cation be made within the eight days’ time for putting in bail, and be > 
fore bail put in. It will be found most convenient in practice, as 
1 general rule, to state the year of our Lord, and not the year of the 
king’s reign; though either would do. If, by mistake, a wrong king’s 
name be inserted, it is immaterial, provided the writ contain the 
name of the Chief Justice (or, if there be no chief, of the senior 
puisne Judge) of the Court («). It seems immaterial whether the 
day and year be stated in words at length or in ligures {a). 

The writ must not be issued until there is a complete cause of ac- 
tion, otherwise there would, it should seem, be a defence in bar of the 
action ; or defendant miglit plead in abatement, that the action was 
prematurely brought ; or in a clear undisputed case, the Court would set 
aside the writ {fj) ; and, if arrested, the defendant might, under circum- 
stances, maintain an action fur such arrest. Formerly, indeed, a bill 
of Middlesex or latitat, (both of which are now abolished), might 
generally have issued before any cause of action had accrued ; for 
if the cause of action accrued at any time before the exhibiting of the 
bill, it was sufficient to maintain the action, such precept or writ be- 
ing treated as merely for the purpose of bringing the defendant be- 

{t) See Tldd, 9th ed. 150. the proceedings In Ejectment and Re- 

in) An original writ may now, as plevin. 
formerly, bear teste either in term or (j:) Hart v. Weston, S Burr. 2506’, 2 
vacation; Style, 402; but it must not Bla. R^. 683, S. C. 
bear teste before the cause of action (v) See Ic^oung v. Wilson, 5 Taunt, 
have accrued. 2 Burr. 967* It must be 664; Johnson v. Smith, 2 Bur. 964. 
tested in the King’s name, at West- (z) See Elvin v. Drummond, 4 BSngh. 
minster, or wherever the Chancery Is 270* 12 Moore, 523, S. C. 
holden. 3 Bla. Com. 274. Original (a) See Butler v. Cohen, 4 M. & S. 
writs, however, since the 2 W. 4, c. 39, 335; Eyre v. Walsh, 6 Taunt. 333; sed 

are no longer <asalready seen, ante, p. 3) vide Gnjan v. Lee, 5 Taunt. 651. 
the means of commencing personal ac- (6) Lamb v. Pern, 1 Dowl. P. C. 447; 
tions, in general. See post, v oh 2, as to Kerr v. Dick, 2 Chit. Rep. 1 1 . 

F 3 
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it 

fore the Court, and not as the commencement of the action (c). But 
the defcndadHt could not have been arrested until there was a com- 
plete cause of action Now, however, the present writ of capias 

must, in all ciises, be deemed as the commencement of the action, and 
con8e<iuently c-in neither be issued, nor a fortiori executed, until the 
cause of action be complete. 

The capias, alias capias, &c., must be tested in the name of the chief 
(or, if there be no chief, of the senior puisne) Judge (Ji), If not so, it 
would be irregular, {See R, M, 3 W, A, reg. 10, post, p. 110), and 
might be set aside accordingly, upon an application made within 
the eight days limited for putting in bail, and before putting it in. 

By 5 & 6 IV, M, c. 21, s. 4, and 9 & 10 IV, 3, c, 25, s. 42, the of- 
ticer who shall sign any widt or process to arrest a person before 
judgment, shall at the same time set down upon such writ or process 
the day und year of bis signing the same. 

Duration if the writ.'] The writ remains in force only, and cannot 
be executed after four calendar months from the date of it, including 
the day of such date ; but if it be not executed within that time, it 
m ly be continued by an alias, and if necessary by apiaries writ as 
presently mentioned. Though there be not eight days remaining of 
the four months when the writ is executed, the eight days to put in 
bail must be still reckoned as in other cases (t). 

Memoranda to he subscribed.] The writ of capias must have the 
formal memorand€i, noticed ante,p, 96, subscribed to it, otherwise the 
total omission thereof, or any material variance therefrom, would ren- 
der the writ and proceedings thereon irregular, {R, M, 3 W. 4, reg* 
10, post, p. 111); and the same might be set aside accordingly, on an 
application to the Court in term, or a Judge in vacation, within the 
eight days limited for the putting in hail, and before putting it in. 

Indorsements The writ of capias must be indorsed with seve- 
ral memoranda or notices. 

1. In the first place, by the 12 G. i, c, 29, s. 2, the sum specified in 
the affidavit to hold to bail must be indorsed on the back of the writ, 
«nd the sheriff must take bail fur such sura and no more. This clause 
w is considered only directory, and not to have avoided the process when 
the sura sworn to was not indorsed on it {j). But the form of the in- 
dorsement as presciibed by the 2 IV, 4, c. 39, together with the word- 
ing of that act, shew that it is absolutely requisite there should be this 
Indorsement; and if omitted, it would afibrd a ground fi>r setting aside 
the writ as irregular, {R, M. 3 W, 4, r. 10.), or for discharging the de- 
fendant on a common appearance, or cancelling the bail bond if any 

(c) Hoffte V. C;«rf7% Cowp. 451; John- (*) 2 W. 4, C.39, s. 12. 

son V. Smith , 2 Burr. f»50; Ward v. Hb- (i) 2 W. 4, c. 39, s, 10. 

nwwoed, 1 Doug. Gl; Be«t WUdinK, U) fVMsJtard v. Wilder, 1 Burr. 330; 
7 T> R* 4. JSivansv.Bkf^tod, 4 Bingh.63» 12 Mootp, 

(d) Hanufay v. Memy, 1 Ventr. 28; 236 , S. C., i»om.3#dr<inv Bidgftod; WU‘ 

Johnson v. Smith, 2 Burr. iHVi; Swapwttt cojeon v. Nightingale, in error, 4 Bingh. 
V. Westgarth, 4 Bast, 75; Hallv. Obder, 501, 10 B.& Cress. 2{y2, S. C.; Sharpen, 
1 1 ICasr, 1 18. Abbey, 5 Bingh. 193, 2 M. & P. 312, S, C, 
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given, thou^ it would not render the writ void. (Id,), If the affidavit 
state tliat the defendant was indebted in several sunis,^^ will suffice 
to indorse the total of theni(/r). The form of this indorsement should 
be thus : — ** Bail for £ by affidavit,** if the arrest be by a 

^.udge’s order, “ Bail for £ ^ by order of [naming the Judge 

making the order], dated the day of ,** [date of the order]. 
Though the indorsement was thus, Bail for £^0 and upwards^* the 
Court held it sufficient, as the defendant would not be bound to give 
bail for more than 40/. (/)- 

2. Secondly, the writ must be indorsed with the name and place of 
abode of the attorney actually suing out the same; and if such attor- 
ney be not an attorney of the Court in which the writ is sued out, 
theti also with the name and place of abode of the attorney of such 
Court in whose name the writ is taken out; but if no attorney be em- 
ployed for that purpose, then with a memorandum expressing that 
the same has been sued out by the. plaintiff in person^ mentioning the 
city, town, or parish, and also the name of the hamlet, street, and 
number of the house of such plaintilF’s residence, if any such there 
be. (2 4, c. 39, s, 12). Also, if the attorney suing out the writ 

sues out the same as agent for an attorney in the country, the name 
and place of abode of such attorney in the country must be indorsed 
on the writ. (72. M, 3 TV, 4, r. 9) (m). We have seen, (ante, 29), that 
the attorney .whose name is indorsed on the writ must, after a de- 
mand in writing made on him, declare whether the writ was sued out 
by his authority, and also declare the name and place of abode of his 
client, if ordered; and that, if the writ be not issued by the attorney’s 
authority, Jtiie defendant may be discharged. (2 TV, 4, c, 39, s. 17). 
But an omission ,of this indorsement, or any deceptive de.scription 
therein, will not render the writ void, though the Court or Judge 
would set aside the proceedings for irregularity, (72. M, 3 TV, 4, r, 10), 
or discharge the defendant on a common appearance, or order the bail 
bond (if ftny) to be cancelled (n). The application should, in gene- 
ral, be made before the expiration of the eiglit days limited for putting 
in bail, and before putting it in. But, under circumstances, it might, 
perhaps, be made at a later time. The form of this indorsement 
will be thus : — ** This writ was issued by E. F. o/* , (if 

sued out as agent for an attorney in the country, here say ** <ts agent 
for G. H. of ”), attorney for the pkUnliff (or plaintiffs) within 
named.** Or, if sued out by the plaintiff in person — ** This writ 
was issued in person by the plaintiff within-namedf who resides at ,** 
[mentioning the city, town, or parish, and also the name of the hamlet, 
street, and number of the house of the plaintiff’s residence, if any 
such there be.] If the attorney be one of a firm, it U best to indorse 
the name of the firm. A description of the attorney’s abode, as of 

Ely Place,” is sufficient (o); so is a description ** Gray’s Inn, Lon- 
don ”(/>). 

{k) Evans v, Bidgood, 4 Bing. 03, 13 Oppenhelmy. Harrison, 1 Bur. 30; Wit- 
Moore* 330* S. C. liams v. LeUfis, 1 Chit. Rep. 611* 

(/) Wdbb V. Lawrence, 2 DowL P. C. Englehart v. Edwards, 6 Leg. Obi. 

(m) See Shepherd v. Shum, 2 C. & J. (p) En^tdwart v. pre, 2 Dowl.P. C. 

633; MiUer v. Bowden, I C. & J. 563. 145. 

(ft) Chapman v. Ryidi, Barnes, 415; • 
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By the 7 & 8 G. 4, e. 71, 8 , 9, in bailable process sued out by 

parties not being attornies, &c., in their own persons, the sheriff or 
other officer must i>ot execute it, unless delivered by his attorneyi or 
such attorney’s clerk, or agent authorized by such attorney, in writ- 
ing, and unless it be indorsed by such attorney, &c., with his name 
and place of abode ; and all arrests contrary to such provision are 
void. It is presumed, however, that this provision is virtually re- 
pealed by the above enactment of the 2 fV. 4, c, 39, s. 12, which re- 
quires the place of residence of such plaintiff so suing in person to 
he indorsed on the writ. 

It was ordered by the rule of II. 7*. 2 & 3 G. 4 ( 7 ), that the plantiff’s 
attorney or agent must indorse on the writ the place of abode and 
addition of the defendant^ or such other description of him as such 
attorney or agent may be able to give. And it has been held, that, if 
such indorsement was not made, the sheriff was not bonnd to execvite 
the process, and this although at the time of receiving it he made no 
objection to the want of the indorsement (r). It is to be observed, 
however, that this rule was made before the 2 W.A^ c. 39, and that in 
the body of the writ itself, (antCf 96), as prescribed by that act, the 
place of abode of the defendant should be inserted ; and if it be so, 
the Court would probably deem it unnecessary that there should be 
this indorsement also. At all events, the omission of it would not 
afford a ground for setting aside the writ, but could operate as a 
ground for relieving the sheriff in some instances (s). 

3. Thirdly, the writ and warrant must be indorsed with a statement 
of the amount of the debt, and with the amount of what the plaintiff 
or his attorney claims for the costs of the writ and arrest, and attend- 
Unce to receive debt and costs, and with a statement, that upon pay- 
ment thereof, within four days, to the plaintiff or his attorney, further 
proceedings will be stayed. \r.M. 3 IV. 4, r. 5; H. H. 2 W. 4, r.ll). 
It may be here observed, that the defendant is at liberty, notwith- 
standing such payment, to have the costs taxed; and if more than 
one-sixth be disallowed, the plaintiff’s attorney will have to pay the 
costs of taxation. This indorsement must be written or printed in 
the following form ; — “ The plaintiff claims M for debt, and £, 
for costs. And if the amount thereof be paid to the plaintiff or his at- 
tomey within four days from the arrest or service hereof , further pro- 
ceedings will be stayed.” It to he observed, that this indorsement 
is requisite only where the action is for a debt, which, however, must 
generally be the case in a bailable action {t). It applies to process 
issued against attornies (u). If this indorsement be not made on be 
improperly made, the Court or a Judge would set aside the writ as 
irregular (w), or discharge the defendant on entering a common ap- 
pearance, or order the ball bond (if any) to be cancelled, on an ap- 
plication made within the eight days limited for putting in bail, and 

( 9 ) 5 B. & Aid. 660. p. C. 432. 

(r) KenHck v. Nanney, 1 Dowl. P. lu) Tomkins v. CMlcote, 2 Dowl. P. 
C. 58. ^ C, 187. 

is) See Clarke v. Palmer, 9 B. & C. (») Ryley v. Boissomas, 1 Dowl. P.C. 
Ibk 383. 

(f) 5e Curwin v. Moseley, 1 Dowrl. 
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before putting it in. But the omission of such indorsement would not 
render the writ void. {It. M. 3 IV. 4, r. 10). 

4. Fourthly, the sheriti', or officer, must indorse on the writ the true 
day of the execution thereof, whether by service or arrest. (2 IV. 4, 
c. 09, .9. 4). And such day of executing it must appear in his return 
to the writ (re), {post^ 121): and he must make such indorsement 
within six days, at the least, after such execution thereof; otherwise 
he will be liable, in a summary vray, to make such compensation for 
any damage which may result from his neglect, as the Court or a 
Judge may direct, (R. M. 3 IV. 4, r. 4), or perhaps he may be liable 
to an action if any damage be sustained by the plaintiffin consequence 
of the neglect. The form of this indorsement, if the defendant be 
arrested, may be thus : — “ C. D. was arrested by mt*, X. 1^, by virtue 
ff this writ, on the tlay of , 1833. X. V.” Or, if the defen- 
dant be only served with the writ, then thus : — This writ was served 
by me, X. Y., on C. D. on the day of 1833. X. F.*’ 

Practical directions as to suin^ out the writ,^ In order to sue out 
this writ of capias, prepare your affidavit to hold to bail, as directed 
ante, 82 to 92, and a prcecipe (^x) for the office; also get a blank writ 
of capias, (which may he had at the stationer* s, or elsewhere), and 
fill it up according to the directions pointed out, ante, 96 to 1 06. Take 
them to the signer of the ufrits (y), who will sign the writ: and the 
affiilavit (if not already sworn before a Judge or Commissioner of the 
Court, as ante, 92), may be sworn before him at the same time; pay 
him 2s.6d.for sig7iing, (R. M. 3 W. 4, r. 2), and Is. for the affidavit, 
if sworn before hUn. Leave the affidavit andpracipe with him. Take 
the writ to the Se(\l Office, and get it sealed; pay 7rf. (R. M. 3 W. 4, 
r, 2). Take care that it is indorsed with the indorsements, as directed 
ante, 106 to 108. Make a copy of it, including the memoranda and 
these indorsements , for the purpose of serving it on the defendant. (2 W. 
4, c. 39, s. 4). If more than one defendant, make such a copy for 
each of them. Apply at the sheriff's office, and get a warrant thereon 
for the arrest directed to the sheriff's officer you intend employing for 
that purpose, and as noticed post, 111: pay \s. for such warrant in 
Middlesex, Londoti, Surrey, Sussex, or Kent; 2s. 6d. ift any other 
county. Give the copy or copies tf the writ and the warrant to the offi- 
cer, who will thereupon arrest the defjsndant, and proceed as pointed 
out in the next Section of this Chapter, post. 111. 

How executed.^ As to this see the next Section of this Chapter. 

Alias and pluries writs, if the writ of capias he not executed.'] If the 
defendant, or, in the case of several defendants, if all be not arrested 
upon or served w-ith a copy of the capias within four calendar months 
from the day of the date of it, including such day, you may sue out 
an alias capias, and four months after that a pluries capias. These 

{to) See form of the capias, ante, 9f>. prtecipe be fight, and the writ wrong, it 

(x) See a form. Chit. Forms, 38. The would assist the plaintiff in procuring 
preeeipe forms no part of the process; an amendment of the writ, 

and a variance between it and the on. {y) And this thbugh issued Into Mid- 
pios will not, in general, be material, dlesex, see 3 & 4 W. 4, c. 87, s. 1, ante, 
MS. 1814. On the other band, if the 13. 
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vrritt, when issued into the same county as the 6rst writ of capiaSf 
differ only in form from such first writ, in inserting, after the words 
we command you,” the words “as before,” or, in the case of a plu~ 
rieSf “ as often we have commanded you”(«); or when issued into a 
differet&t county from the first writ of capias, they differ only in form, 
in inserting, after the words “ we command you,” the words “ as 
heretofore we have commanded the sheriff of — — , that you omit,” 
&c. (o). They are sued out and indorsed, 8;c. and a copy or copies are 
to be made of them hi the same manner as the writ of capias, ante, 109; 
pay 2s. ^d.for signing. Id. sealing. {R. M. 3 W. 4, r. 2). They may, 
it should seem, be sued out, and dated accordingly, at any time after 
the expiration of the first or preceding writ, unless you intend to avail 
yourself of the writ in order to take the case out of the statute of li- 
mitations, when some particular proceedings must be adopted thereon, 
as noticed in the second volume of this work, Book 4, Part 1, Chap. 1. 
These writs should correspond strictly with the preceding writ; for if 
the writ of capias, for instance, be against the defendant by one 
Christian name, and the alias or pluries by another, the Court will, it 
seems, set aside the proceeding (i), if the application be made within 
the eight days limited for putting in bail, and before bail be put in. 
A fresh affidavit of debt is not requisite on suing out either of these 
writs. And where a defendant was arrested on a c/ipaas founded upon 
an affidavit, on which a capias had previously issued into another 
county, upon which nothing was done, it was held regular, and that 
the second capias need not be an alias (e). 

Defects in, how, and when taken advantage of.'^ We have already 
seen in the preceding pages, 97 to supra, in what respects the writ 
may be defective. As regards the mode of taking advantage of such 
defect, or of a variance between the writ and tlie declaration, the de- 
fendant cannot take such advantage, either by plea in abatement, for 
the Court will not now grant oyer of the writ (d) — or by writ of er- 
ror (c). But for a variance, omission, or a mistake in the name of the 
defendant, or in the number of the parties — in the cause of action — 
in the teste — in the indorsements, or the like, wc have seen in the 
preceding pages, that the Court, -or a Judge, will discharge the de- 
fendant out of custody, or order the bail bond (if any) to be delivered 
up to be cancelled, and a common appearance entered ; and in some 
cases set aside the proceedings. And by the late rule of M. T. 3 W. 4, 
r. 10, if the plaintiff or his attorney on4;t to insert or indorse on any 
writ, or a copy thereof, any of the matters required by the stat. 2 
W. 4, c. 39, to be by him inserted therein or indorsed thereon, such 
writ or copy thereof shall not, on that account, be held void, but may 
be set aside as irregular. 

The application to set aside the proceedings must be made to the 
Court in term on a motion supported by affidavit, or to a Judge 
in vacation. The application, if for a defect in the writ, must be made, 
it should seem, within the eight days limited for the defendanVs 

(s) See the form. Chit. Forms, 42. C. 634, 1 C. &M. 70, S.C., and ante, 92. 

(a) R. M. 3W. 4, r. 7, prescribes the <d) Boats v, MiUoards, 1 Doug. 

form; see It, Chit. Forms, 43. DeOuma v. Head, 7 3&3. 

(b) See Cerbett v. Bates, 3 T. R. 660. (e) See 1 Saund. 31«ov Kingr v. Bi- 

<c) RodweU V. Chapntan, 1 Dow I. P. ofCarUste, Barnes, 9. 
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putting in bail or appearing. And if the writ be not absolutely void, 
(which can rarely be the case) any defect in it would in general be 
cufed by defendant’s putting in bail («), or obtaining time to put it 
in (a), or by his appearance, or by his taking the declaration out of 
th^ office (6). If the application be made for a variance between the 
writ and declaration, it should be made within the four days limited 
for pleading in abatement. 

When amended.'] The Court may allow the writ to be amended for 
any defect in it, if there be any thing to amend by. The affidavit of 
debt, if correct, would be something to amend by; so would the pne^ 
cipe (c). And even where there was nothing to amend by, the Court 
allowed the capias to be amended, by inserting the Christian names 
of the defendants, which had been omitted by mistake (^); and, in 
another case, by even altering the name of the defendant in the ca- 
pias (e) ; and, in other cases, by striking out the name of a plaintiflT 
or defendant (/'). And an amendment will, it seems, be allowed to 
insert the name of another person as plaintiif or as defendant (g^), 
unless at a late stage of the proceedings, and where the defendant 
will swear that he has been defending on account of the omission. 
But if the bail were to be prejudiced by any one of these amend- 
ments, perhaps the Court would not allow it without dischargingthem 
(ante, 103); nor would they, perhaps, allow it if the defendant has 
already brought an action for false imprisonment, for his arrest under 
the process (/t). Nor will an amendment be allowed if the writ be 
wholly void (i). And although the Court will thus allow an amend- 
ment of the writ itself, they will not, it seems, allow an amendment 
of the copy of the service, for that is the act of the party over which the 
Court have no control, whereas the writ is the act of the Court (y). 


Sect. 3. 


The Arrest, and Proceedings thereon. 


When you have sued out the writ of capias, as directed ante, J 09, 
take it to the sheriff's office, and obtain a warrant (k) thereon for the 
arrest, directed to the sheriff's officer you intend employing to make such 
arrest. Pay Is. for such warrant in Middlesex, London, Surrey, Sus- 
sex, or Kent; 2s. 6d. in any other county. Make one copy, or, if more 
than one defendant, cls many copies of the writ and indorsements thereon 


(s) Widdrington v. Chariton, 1 Stra. 
15&; Wiison v. Pinch, Barnes, 163; Id. 
167. 415; Fox v. Money, 1 B. & P. 250; 
Davis v. Owen, Id. 344; ante, 9^, 100* 
(a) Moore v. l^ockweU, 6 B. & C. 76, 
9D.&R.124, S.C. 

(5) Caswall v. Mcartin, 2 Stra. 1072; 
Morgem v. jMchup, C. T- Hardw. 242; 
Mas^guand v. Mayor and Burgesses of 
Boston, Barnes, 416. 

(c) See Green v. Bennett, 1 T. R. 782; 
ddams V. Luck, 6 Moore, 113, 3 B. & B. 

S. C. ; Walker v. Hawkey, 1 Marsh. 
5 Taunt. 853, S. C. 

(d) Ruther/brdv.Msin, 2 Smith. 392. 


(«) Carr v. Shaw, 7 T- R. 299. 

(/) Foxs.aifton, 1 Chit. PI. 14, n-, 
5th ed. 


ig) Baker, Assignee, t^e. v. Neaver, 1 
C. & M. 112, 1 Dowl. P. C. €18, S. C. ; 
Brooke v. Coleman, MS. T. T. ia33, C. 
P.; Tabrum v. Tenant, 1 B. & F. 481, 
n. ; aed vide Binns v. Pratt, 1 Chit. Rep. 
369; Adamson v. Anon. Id. n. 

(a) TIdd, 9th ed. 161. 

<0 See Kenworthyv. Peppiat, 4 B. & 
A1CL288. 


(i) ByfiOd V. Sheet, 10 Blngh. 27. 
(At) See a foma. Chit. Forms, 46. 
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as there are defendants named therein; and deliver the sarne, together 
with the Warranty to the officer to whom the warrant is directed^ anti 
he wUi thereupon arrest the defendant' or defendants^ if found within 
the $heiHjff*e baiHwiek, and proceed there^ as directed by the capias. 
The sheri£r himself might personally execute the writ, and so might 
hii tmderaheriflT without warrant (/), but this is rarely if ever done. 

The sheriiT, it seems, is not in strict law entitled to more than 
or his bailiff to more than 4d. for an arrest; and if either exact more, 
he is liable to a penalty of 40/. (23 Zf. (>, c. 10) (m). Yet the master 
allows in costs 10s. 6d. if the arrest be in town ; and one guinea if in 
the country, besides Is. per mile for conveying the defendant to gaol. 
If It be at any distance (n). 

The warrant, and bailiff appointed hy.'\ The warrant is an order 
from the sheriff to his officer, to arrest the defendant, so that the she- 
riff may obey the order of the Court, as contained in the writ of ca- 
pias (o). The person to whom this warrant is directed, is a bound 
bailiffi, that is, a bailiff usually bound with sureties in an obligation 
for the due execution of his office {p). But it may be directed to a 
special bailiff, appointed by the sheriffi for the particular occasion, and 
usually nominated by the plaintiff or hb attorney (q). The sheriff is 
not, ho#ever, responsible for these special bailiffs’ acts ; nor can he 
be ruled to return a writ which has been ex^uted by them (r) ; 
though, indeed, after the arrest is made, and thtf^efendant is placed 
in the 8heriff'|b^sl<^<)yf *1 answerable for him («). An infant can- 
not, it liieml, be appointed ft sheriff’s bailiff (/)• It is very question- 
able whether a sheriff’s bailitif can appoliK|| a deputy (u). If directed 
to two or more “jointly and severally,?'^ iiny one of them may make 
the west; but if directed to them jointly and not severally, all must 
be acting in the arrest,r^. otherwise it will be illegal (v). So, if it be 
directed to A. B., an|^^^er Issued A. B. insert the name of 

C. D. ( 4 :), or if the dir^Hon owjUsap other part of it be left blank, and 
filled up after it is the mrrant will be void, and any arrest 

under it illegal. rir ’ 

The warrant states the cause^ttC ection, the sum for which the de- 
fendant is to be holden to bail, whose suit. Where an arrest 

took place on a warrant which required the defendant to answer “ 

B, and two others*' it was held that the warrant was good and the arrest 
legal, the defendant not having been misled by the warrant (x). The 
warrant must, it seems, state the day and year of the issuing of the pro- 

(0 Dalton, l<k3. 052; Porter v. Vinst, 1 Chit. Rep. 61 

(»»> Scott V. Mctrjthal, Sheriff of Mid-^ , ir} Dc Moramw^. Dttnkin, 4 T. R. 
tUesejt, MS. Exchequer, 3nth Nov. 18.31 ; ilw Beckfnrd v. WeJShf/, 2 Esp. 5P1 ; Ha- 
and see Newnham v. Lunn, 5 Mod. 225; mOmn v. BalzM, 2 W. Bla. 9 2; 

Dew V. Parsons, 1 Chit. Rep. 295, 2 B. ;rins v. JIf Mdam, 3 Y. & J. 1, 14; 1 Chit. 
8c Aid. 502, S. C. Rep. 614, ii. ; post, 132. 

(n) See tioldero v. Mosse, 3 T. R. 417; <ri Taplor v. Richardson, 8 T. R. 505. 
White V. 2 Str. 1362; Jaques v. {t) Cucksim v. Winter, 2 M. & R. 313. 

Whitcomb, 1 Esp. 361 ; Martin v. Slade, {u) Id. 315; Blotch v. Archer, Cowp. 
2 New Rep. 59; MarHn v. BeH, 6 M. de 65. 

Sel. 220; Turner v. Carpenter, 2C. & (e) See Bopd v. Durand, 2 Taunt. 

P. 118; Tidd*s Supplement, 34, See. 261; and see Co. Lit. 181. b. : post, 118. 
(o> See the form. Chit. Forms, 46. (.r) Housin v. Barrow, 6 T. R. 122. 

(p) 1 Bla. Com. 3^ (j/) v.Fem, 2Wi1s.47:a#ie0,1.5. 

iq) Hamilton v. Dalzid, 2 W. Bla. (c) lFi/f«anw.Lewis, 1 Chit. Rep.€ll. 
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cess upon which it is founded, as set do#n on the process itself, (6 Cr; 1, 
c. 21, 5. 54), and have indorsed upon it the name of the attorney who 
sued out the writ. (2 Cr. 2, c. 23, s. 22, and see 2. W. 4, c. 39, s. 12, 
ante, 1 07). An omission ei this latter indorsement merely sut)Jects the 
sheriff to a penalty of 5^ but does not avoid the warrant (a). The 
warrant must also have indorsed upon it the indorsement noticed 
ante, 108, stating the amount of the debt and costs, and that, if they 
be paid in four days after the arrest, further proceedings will be 
stayed. (72. //. 2 W. 4, r. 2). 

The sheriff shall not make out the warrant, until he have the writ 
in his actual possession, under penalty of 10/. ; (G G. I, e. 21, s. 53; 
and see R.M, 1654, s. 2, and ante, 15); nor shall the bailiff arrest 
the defendant until he have received the warrant (b); otherwise he 
will be subject to an action for false imprisonment (c), and the Court, 
or a Judge, will discharge the defendant out of custody, or order 
the bail bond (if any) to be delivered up to be cancelled (d). 

fVho may he arrested tinder the warrant."] The officer of the she- 
riff is authorized by the warrant to arrest the person against whom 
such warrant is granted. But he must, at his peril, take care that he 
arrest no other person btitsuch as is described in tlic warrant; for if 
he arrest C. D. upon a warrant on mesne process against A. B., and 
C. D. was not commonly known by the name of A. B., we have seen 
ante, 101, that C.4). may maintain an action for false imprisonment 
against the sheriff, even although he be the person actually intended 
to have been arrested, but by mistake ia misdescribed^ A* B. in the 
writ and warrant. Also, if the defendant be privileged from arrest, 
in some cases it would be eKtremely dangerous for the sheriff to arrest 
him. If a bailable writ were to issue against a member of the royal 
family, or against a peer, peeress, or member of tlie house of couamons, 
the sheriff, by executing it, would render himp^f liable to be committed 
by the house of lords or house of comhions, jicspectively, for a breach 
of privilege. So, if the sheriif were4b arregt an ambassador or his 
servant, not only the sherifi' and his olucer, hut also the plaintiff at 
whose suit the process issued and' his attotney, would be subject to 
fine, imprisonment, and corporal 'li^nishment, by stat. 7 Ann. c. 12. 
{See ante,p. 67). But in all cases of permanent privilege, the 
sheriff may execute the writ, without any regard to the privilege of 
the defendant (c) ; and no action for false imprisonment can^ main- 
tained against him fisr doing so (/). 

Privilege from arrest is either permanent or temporary. The per- 
manent privilege has been already considered. {See ante, p. 0^ to 
78). As to the temporary priy||ege from arrest, the king may, by 

(а) 12 G. 2, c. 13, s. 4; and see Grice (e) Duncomb v. Church, > Salk. 1 ; Co. 

V, Allen, Barnes, 414, 415; Pr. Reg- Lit. 131; Tar/ton v. 2 Doug. 676; 

440 — 442. Cro9»leif v. Shaw, 2 W. Bl. 1(»B5. 

(б) 4 Bac. Abr.452; Green v. Jones, 1 (/) Tar Uon v. Fisher, 2 Doug. 676; 

Saund. 295, n. 5. and ace Cameron v. LightfiKA, 2 W. BI. 

{c) Id. 1124; Sherwood v. Beneon, 4 Taunt. 631* 

(d) fia/7v.itocAe,aT.R.187. 
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liU wfH of protection, prirlle^ any pmon In his service from ar- 
rest, during a year and a day (g) ; but at present he seldom, if ever, 
eaereisM^is prerogative in this respect. If the shertflT, however, were 
to arrest a person thus protected, he wouldr^ perhaps be punishable for 
the contempt. But in the ocher instances of temporary privilege, 
whieh shall now be noticed, the sheriff is not hound in any manner 
to respect them ; but the only remedy the person arrested has, is by 
application to the Court In term, or to a Judge at chambers in vacarion. 

Every }>erson connected with a cause, and attending in the course 
of whether compelled to attend hy process or not, such as parties, 
witnesses, bail, attornies, Itc. arc privtlcgod from arrest, whilst going 
to, attending, and retiiniing from Court (h). If a party be arrested 
whilst corning to Court for the purpose of attending his cause, the 
Judge at Xijti i^rius will order him to he brought up by habeas cor- 
pHs, and discharge him (I), or will order the ofHccr who made the ar- 
rest to attend, to shew cause why the party should not be dis- 
charged (j*), and will also pot off the trial, if the party require it (/c). 
Even where a plaintiff, attending from day to day at the sittings, in 
expectation of nls cause being tried, was, while waiting at a coffee- 
house in the vicinity of the Court for that purpose, hut before the ac- 
tual day of trial, arrested, the Court, upon application, ordered him to 
be discharged (/}. So, a wititesH enjoys the same privilege, eundo^ 
morantlo^ ei redenndo (w), even although not subpoena'd (»). So, 
where a |>erson attending to justify ns bail, waav^mrested, the Court 
ordered him to be discharged (o)< Barristers, whilst on circuit, or at- 
tending the Court on business in which they are engaged, also enjoy 
the same privilege (p). But this privBege from arrest does not ex- 
tend Co a defendant returning home afrev being discharged from le- 
gal custody ( 7 ). 

This species of privilege is not condned to an attendance in the su- 
perior Courts, but hat been boiden to extend to the court for insol- 
vent debtors (r), to the bankroptey court (s), and to all inferior 
courts of law, such aa Ubi tesdona, frc. (/), and to witnesses attend- 
ing to the execution of u Wjtit of Intpiiry before the sheriff (u) ; and 
by fr. J, e. 17, 5 . 27, to witncMCs attending before the Judge Ad- 
vocate. Even when a cause haab^IMm referred under an order of Sisi 
PriMjr, it has been holden that AB parties, witnesses, frc. attending 
before the arbitrator, are privileged in the same manner as if the 

if) Finch. L. SM; 3 Lev. 333« 630: 

MevkiHM V. SmUSi, 1 If* D1. 636; (e> Rtmmerv. Gi ven, 1 M. At S. 638. 

Peake. Kv. aui; tee 2Salk.544. (p) MeeArtHS v. OinifA, 1 II. Bl. 636, 

{i) Suiiumm V. VfnlerhUi, 1 Camp. OSUe, litt. 

299; l£#p. 1 Stark. 479- MS. H.T.2 W.4, 1832; R.v. Ftid~ 

0 ) MS. ftUUngs after Trtn. 1617- 1 TkM, IfM, »th ed. ^ 

tk) V. Ufklcekitf, 1 Camp. <ri friViMnaam v. Moltaeunr, 2 Marsh. 

22A 57, 6 Taunt. 356, S. C. 

(0 ChmerstvH V. Harrett, It Ewt, <Jt) HMtif v. HUbp 8 Blogh. 166, 1 M. k 
489. So>tt, 253, 1 Dowl. F. C. *57, S. C. 

(m) GO m an v. HHrM. 1 Vent. II, (r> Com. Dig, Privilege, A. 
note; Clerk v. Mokurus, T. Rayni. Itifk In) IFpIler# v» Anar, 4liooie, 34. 

(fi) Sea Meekins v. Smithy 1 It. BL 
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cause were still before the Court (w). The application for the dis- 
charge of a defendant on the ground of his imving been arrested 
while attending a writ of inquiry^ must be made to the Court, or a 
Judge of it, and not to theigberitfl In one case, where a person was 
arrested wliiUt attending before the commissioners of bankrupt to 
prove a debt, this Court refused to discharge him (x) ; and it was 
decided that he should, in such a case, have applied to the Court of 
Chancery (y). In a later case, however, the Court of Common Pleas 
discharged a defendant out of custody, when he waa arrested whilst 
returning from the court of commissioners of bankrupts, where he 
had been acting as petitioidhg creditor (z). 

As to the duration of this privilege of parties, witnesses, 8tc, 
has been already mentioned, tiiat wbOre a party, attending from day 
to day at the sittings, in expectation of his cause coming CMH and 
whilst waiting at a cofice-bouse in the vicinity of the Court for that 
purpose, was arrested, the Court discharged him, although it was be- 
fore the actual day of trial (h)» So, if a party or witness should come 
to town or from abroad, for the purpose, bondfidet of attending a trial, 
the Court, it should seem, would afford him protection, although he 
had come before the time appointed for the trial (c). So, a conveni* 
ent time should be allowed to parties, witnesses, to return home, 
after the trial or hearing of the cause shsdl be over; and the privilege 
should Im; construed liberally (d). Thus, where a cause was tried at 
the assizes at Winchc;jSter on Friday in theafteilioon, uiid one of the 
witnesses was arrested at seven o'clock on Satikday evening, as she 
was entering the stage coach which was USeonvey tier to her residence 
at Portsmouth, the Court held that her privilege had not expired, and 
ordered her to be dhicharge4j(s). Also, where a defendant, after the 
rising of the Court, went with his attorney and witnesses todlmper at 
a tavern in New Palace Yard, and was arrested whilst at dinner; the 
Court held that his privilege ngc expired, and accord- 

ingly discharged him {,/)• 

Also, clergymen are privileged drofib arreil^ while performing di- 
vine service, and while going to church ibr that purpose, and return- 
ing thence. (60 Ud. 3, c. 5 ; 1 ii. 2, et* 15). And by 9 G. 4, e. 31, #. 
23, a party knowingly offending laMein U declared guilty of mUde- 
meattor. In a late case the Court discharged a c lergyman arrested 
in his way to Uie altar, but refused to give him the costs of the appli* 
(»ttion, it not appearing that the arrest was with the concurMnee of 
the plaintiff or hit attorney 

Tlie permanent privilege of a bankrupt from arrest aAer having ob- 

(U7) Spmeev, Stuorf, SKast, Hfl; Ar^ 430. 114. 

dingy. Fknper, 8 T. R* 63ti: Han^taU ('■) Krp. TiUetmn, 1 Stark. 47a 
Gurmv. 3 B. AU. 252, 1 id} See v. HUZr. mtpnM, n. s. 

079, h.<\ The artrftrator has no power v. Pin, Gtlb. fLeii. 308, 2 

uf diKharging the wHneas. Sum* laa;, 8.' C. 

<x) Kinder v. 9VilHam»t 4 T. R. .377* (/) Ughtfint v. {Jumtiron, 9 W. BL 

Cr> See 1 Atk. 34. 1113; tnit see Amm. 1 Smith, 333, 

M, 8 Blngh. 188, 1 M. fMdard y.Harrit, 7 BkaA 380. 

»w1. P.C. 837.8. C. 3M.ftP.U8,S.C, 

V. Ainecr, 1 1 £a^. 


(fc) 


V. HU 
1 D 
ChiUeretm 
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tamed his certificate, has been already considered {ante, 70). By stat, 
6 G, 4, c, 16, 8, 1 ]7,'*^the bankrupt shall be free from arrest and impri- 
sonment by any creditor in coming to surrender, and after such sur- 
render during the forty two days, and such further time as shall be 
allowed him for finishing his examination, provided he was not in cus- 
tody at the time of such surrender ; and if such bankrupt shall be 
arrested for debt, or on any escape warrant, in coming to surrender, 
or shall, after his surrender, be so arrested within the time aforesaid, 
he shall, on producing the summons under the hands of the com- 
missioners to the officer who shall arrest him, and giving such officer 
a copy thereof, be immediately dischar^g^d; and if any such officer 
detain any such bankrupt aAer he^ Shall have shewn such sum- 
mons to him, so signed as aforesaid, such officer shall forfeit to such 
bankrupt for his own use the sum 9 f five pounds for every day he 
shall detain such bankrupt, to be recovered by action of debt in any 
Court of record at Westminster, in the name of such bankrupt, with 
full costs of suit. This prevision, which is the same as the fifth sec- 
tion of the repealed act, (5 G, 2, c. 30), extends to all arrests by cre- 
ditors, whether for debts proveable under llie commission or not {h) ; 
to arrests under attachments for the nonpayment of money (t); and 
even to arrests under extents at the suit of the ciown (A:). But it 
does not extend to a taking of the principal by his bail ; for the bail 
are not creditor and besides, in contemplation of law, he was in 
their custody from the moment they became |>ail {1), Nor does it 
extend to a retaking a priNotrer for any escape, by the Marshal of the 
King’s Bench prison, without an escape * wan ant ; what Is said of a 
taking upon an escape warrant in tha^stalute relating to a retaking 
by a creditor (m). And where a bank^g^pt is entitled to his discharge 
upon an arrest, he will be discharged also from all detainers lodged 
against him after it took place (n) ; but if in custody at the time he 
surrenders, it is otherwise (o). ^The<gct gives the bankrupt this pri- 
vilege from arrest whilst going to surrender; and where a bank- 
rupt, upon receiving the commissioners* summons, delivered up his 
keys and effects to the messenger, and promised to submit to the 
directions of the act, but was arrested at his house on the first day 
appointed for the surrender, the, Lord Chancellor, upon petition, dis- 
charged him (p). So, where, on his w'ay to surrender, he had devi- 
ated from the direct road, and vras arrested during that deviation, 
still he was holden entitled to his privilege (^). But where the 
bankrupt came from Ho|Jand within the forty-two days, intending to 
surrender on the forty^second day, but finding the time had been 
enlarged, he deferred surrendering until the expiration of the enlarged 

(h) Darbff v. Baugham, 5 T. R. 209. (m) Anderson v. Hampton, 1 B. & Aid. 

<1) Rb M* WiUiama, 1 $ch. Lef. 169; 308; and see Exp. Johnmm, 1 4 Ves. 36. 

Ex p, Parker, 3 Ves. 554. m) Ex p, Hawkins, 4 Ves. 691; Exp, 

{k) Exp. Russell, 1 Rose, 278, 19 Yes. Ross, 1 Rose, 260. 

163; Exp. Temple, 2 Rose, 22, 2 V. dc (o) Exp. Goldie, 2 Rose, 343, 1 Meri- 
B. 391. " viue, 176. 

(1) Ex p. Gibbons, 1 Atk. 238; and see <p) ^P* De Tries, Davies, 163. 

p. Xiel(sA, 1 Glyn & J. 264. ($) case, 11 Ves. 556. 
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Who are temporarily •privileged from. 


time, and in the meantime was arrested, the Court refused to dis- 
charge him, saying, that the privilege in this jQs^e, like that of wit- 
nesses attending a court, muNt be confined to a reasonable time 
eundo et redeundot and miist not be extended beyond it (r). The 
privilege also continues during the whole of the forty-second day, 
although the bankrupt may have passed his examination at an early 
hour on that day (f) ; and-dh ttie same manner it continues to the 
end of the day to which the {examination is adjourned, if adjourned 
to a specific day (t) ; but if adjouimed sine die (t^), then it continues 
for such time only, not exceeding three calendar months, as the 
commissioners by indorsement on their summons shall appoint, (6 O. 
4, c. 16, s. 118), or whilst'the party is actually in attendance on 
commissioners, or going or returning from the meeting (jr). S^fr 
after the expiration of the forty-two days the bankrupt obtain an 
order to enlarge the time for surrendering, he enjoys no privilege 
from arrest during the enlarged time (^), unless whilst In actual 
attendance at, or in going to or returning from the meeting («), But 
a commitment of the bankrupt does not operate as an adjournment 
sine die^ with a protection ; and where the bankrupt, on the day 
appointed for his last examination, was committed by the commis- 
sioners for not answering to their satisfaction, a detainer lodged 
against him after a day Oved for hU being brought up, was held legal(a)* 
And the bankrupt derives this privilege from the statute, and not 
from the conimissi0ner5’ ceiliticate indorsed upon his summons (&)• 
And therefore, whjre the coenmissioners adjoarned the bankrupt's 
last examination, the bankrupt was holderi to be privileged from 
arrest in the mean time, although the commissioners had neglected 
to indorse the adjournment Upon his summons (c). 

After the expira.ion of th^f time limited for a bankrupt's examina- 
tion, and before be has obtained his certificate, if he be arrested, the 
Court will not discharge him (cf), even although arrested at the suit 
of one of his assignees who received several dividends under the 
commission (e), or at (he suit of the petitioning creditor (/); his 
only remedy is by application to the Court of Chancery (g). The 
Court, however, in such a case, have suspended the rule to biing in the 
body, in order to give the defendant thne to make such an application 
to the Chancellor for relief (/«). The order of the Court of Chancery 
for the bankrupt’s discharge is mgde upon the plaintifiT in the first in- 
stance (i), and if he disobey it, it Is then extended to 'the officer (A:), 
and disobedience of it is punishable as a contempt (2). 


(r) Kenyon v. Solomon, Cowp^. 156. 

(#) ISx p. I^onlevey, 7 Ves. 317- 
(t) Simpson's Buck, 424; and see 
Davis V. Trotter, H T. R. 476. « ^ ^ 

(«) See Claughton v. Leigh,^ D. & lO 
831, 1 B. & C.662; Exp. Woods, 1 Glyn 
J. 75. 

{x) Ex p. Ross, 1 Rose, 260. 

(y) Anon, 15 Ves. 1. 

(c) Exp. Hawkins, 4 Ves. 691. 

(a) Exp. Wright, St Glyn & J*202. 

(&) p. Leigfi, 1 Glyn & J. 264. 

(c) Price's case, .3 V. & B. 23. 


<d) Reeves, 1 B. & P. 424; Per- 

cy V. Powell, 3 Id. 6; Oliver v. Ames, B 
T. R. 364. 

(e) Hill V. Reeves, 1 B. dc P. 424; Oli- 
ver V. Ames, 8 T. R. 364. 

(/) M* Master V. Kell, 1 B. & P. 302. 

IgJ Anon. I Rose, 230; Exp. Boyne, I 
Vc'dt B. 316. 


(Ii) Oliver V. Ames, 8 T. R. 365. 

(t) Anon, 15 Ves. 1. 

(Ac) Exp. Boyne, 1 V. & B. 316. 

(/) Exp.Kerney, 1 Atk. 155; Exp. 
King, 7Ve8. 312; Exp. Dixon, 8 Ves. 104. 
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The Arrest. By whom made. 

But besides the priyUege g^ven by the statute, the bankrupt also 
enjoys, at common laf^ the same privilege that parties and witnesses 
do in all other cases ; and therefore, where a bankrupt was arrested 
as he was returning from the hearing of his petition for leave to 
surrender, he was holden to be privileged /And was discharged (m). 
So, wliere a bankrupt was attendipgs^a^^meeting of the commissioners 
to declare a dividend several yesx^. afteji^rhis final examination, being 
directed verbally by the commissioner# to do so, he was holden to 
be privileged eundo, morando, et redeundo (n). 

If a person be within the walls of a prison, although not a prisoner, 
it seems he cannot be arrested whilst therfj^in the ordinary way ; the 
nly mode of proceeding is by lodging detainer againsrhim (o). 
i'JVfe have already seen how &r a party can be twice arrested for 
ihe same cause {ante, p. 75), and when a party can be detained in 
custody on a fresh process after being improperly arrested {ante, 77). 


By tuhom.~\ The arrest is made, either by the sheriff or under* 
sheriff*, or by one or more of his officers, to whom he directs his war- 
rant for that purpose. We have seen, that if it be directed to two or 
more^jointly and severally, any one of them can make the arrest ; 
but when directed to several jointly and not severally, the arrest 
must be made by all, otherwise it will be illegal (p). It is not neces- 
sary, however, that the officer to whom the warrant is directed should 
be the person who actually makes the arrest, or cf^n be within sight 
when the arrest is made ; but he must be acting in the arrest ; he 
cannot go upon another business or stay at home, and send a third 
person to make it {q). 

The sheriff also, instead of directingMs warrant to one of his offi- 
cers, may, as we have seen {ante, 112), direct it to a special bailiff', 
that is, to a person specially appointed by the plaintiff or his attorney, 
for the purpose of executing the writ,, who executes it accordingly. 

When a writ is to be executed in a county palatine, the proper 
officer in the county, to whomtthe writ is directed, issues his mandate 
to the sheriff, and the arrest is made under the sherifiTs warrant, as 
in ordinary cases. {See ante, 98). 

Formerly, when the writ was to be executed within a liberty, and 
the writ did nut contain a non omitias clause, the sheriff had to issue 
his mandate to the bailfff of the liberty, and he had to make the arrest. 
(5 G. 2, c. 27, s. 3). If the bailiff returned no answer to the mandate, 
the sheriff might, upon a non omittas writ, have entered the liberty 
and executed it (r); or4S' non omittas writ might be directed to the 
sheriff in the first instance (s), and the sheriff was bound to execute 
it, without issuing any mandate to the bailiff of the liberty; or if the 


<m> Bx p. Jackwm, 15 Ves. 116. ’^,%*khe g W. 4, c. 39, s. 8. 


<n) Ardingv. Floiver, 3 Esp. ' 

R. 534; and see Selby v. Hi/fo, 8 Bineh. 
166, 1 M. & ScotHfc 253, 1 Dowl. P. C. 
267. S.C. 

(o) Wilkinson v. Jacques, 3 T. R. 392; 
Rase V. Christfield, 1 T. R. 592; and see 


ip) Boyd V. Durand, 2 Taunt. 161, and 
see 2 M. & R. 316. a/ ante, 112. 

(g) BkOch 'v.jtxfier, Cowp. 65; and see 
€}uckeon\.Winter, 2 M. & Ry. 315, e, 

(r) See 5 Co. 92; Gilb. C. B. 29. 

<#) Carrett v. Smailpage, 9 East, 330. 
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When, and where to be made. 

sheriff, witJiout a clause of non omittas in the writ, arrested the de- 
fendant within the liberty, the arrest was good^ although perhaps the 
sheriff thereby rendered himself liable to an action by the lord of the 
franchise {t). The same consequences of a non-insertion of this non 
omittas clause would still prevail; but now, as the forms of writs pre- 
scribed by the 2 fV. 4, c.39, joaitat be used for the commencement of 
a personal action, and as si;^ forQM (viz. the writ of capias and dis- 
tringas) always contain the nan omittas clause, cases of the non-in- 
sertion of it in mesne process, and the consequences attendant thereon, 
can seldom if ever occur. ' 

WJien,'] The arrest may be made at any time within four caiei^||||^^ 
months from the date of the writ, including the date of the writ, aM 
not afterwards (a). It may be made at any hour, even of the night (xf. 
It must not, however, be made on a Sunday, or it will be iliegal(2^); 
but bail may take their principal on a Sunday (s;) ; or, after a negli^ 
gent escape, the defendant may be retaken on a Sunday («). We have 
seen (ante, p. 113), that if the bailiff make an arrest before the writ 
comes to the sheriff’s hands, or before the warrant is made on it, the 
baibff is a trespasser. ^ 

Where."] The arrest may be made at any place within the county, 
city, &c., to the sheriff of which the writ is directed. If the party 
be arrested in any other county, &c. than that to the sheriff of which 
^he writ is directed, — if, for instance, a de^ndant be arrested in 
London, upon a writ of capias directed to the sheriff of Middlesex, 
the Court, or a Judge, will discharge him, or order the bail bond 
(if any) to be delivered up to be cancelled, even although the arrest 
took place on the verge of the county of Middlesex, if there be no 
dispute as to the boundaries (&) ; and to set aside an arrest in a 
wrong county, the affidavit must state, or shew sufficiently, that the 
arrest did not take place on the borders of the county, and that 
there is no dispute as to boundaries (c). It cannot, however, be 
made in the king’s presence, nor in the king’s Courts of justice, 
whilst the king’s justices are there sitting, nor within the verge 
of his royal palace (d), (that is, as to the palace of Westminster, 
from Charing Cross to Westminster Hall, 28 H. 8, c. 12), unless 

(f) Gilb. C. B. 27; Piggott v. WUkes, <=) Anon. 6 Mod. 231. 

3 b. & Aid. 602; Bell v. Jacoba, 1 M. & {a) Parker v. Moor, 2 Salk. 826, 2 L. 

P. 300, 4 Bingh. 623, S. C.; bparka v. Raym. IggO, S.C.; andsee Featheratone* 
Spink, 7 Taunt. 311. haughv. Atkinaon, Bames, 373; Atkin- 

(u) 2 fV. 4, c. 30, a. 10. Before this aon v. Jameaon, 6 T. R. 26; Anon.yViBeB, 
act the arrest might have been made at 460, 460; past, 129. 
any time before or on the return day of (b) Hammond v. Taylor, 3 B. & Aid. 

the writ. Moore, 701 ; ISXLia v. Oackaon, 408; and see Chaae v. Joyce, 4 M. & S. 

1 Sid.^; Parrot v. Mumjbrd, Sheriff « 414. 

of Kent, 2 Esp. 685. ^ H WMery. Manning, 1 Dowl. P. C. 

(jp) 9 Co. 66; 2 Chit. 367* Storer v. Hayaon, 4 D. & Ry. 739; 

{y) 29 C. 2, «. 7, a. 6; and see Taylor v. v. Smith, 1 Dowl. P. C. 372. 

PhilHpa, 3 East, 165; Loveridgev. Plaia- (d) 3 Bl. Com. 289. 
tow, 2 H. Bl. 
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U 

Hinder process out oiTtbe Palace Court, or by leave of the Board of 
Green Cloth {k), Court of Common Pleas, however, refused 

to discharge a defendfiht, arrested upon a capias within the verge, 
without such leave (1). The arrest cannot be made in the 
Tpwert(w), 

The arrest Is usually made by actual seizure of the per- 
son ; but any touching, however dtght>’^of the defendant’s person, is 
sufficient for this purpose ; and where the officer laid hold of the de- 
fendant’s hand, as he hj^ld it out of the window, it was deemed suffi- 
^ent (n). But the manner of arrest is not confined to corporal sei- 
where the officer entered the room in which the defendant was, 
l|nd locked the door, telling him at the same time that he arrested 
him, the Court held it to be a good arrest (o). Mere words, however, 
such as telling a man you arrest him, or the like, cannot of them- 
selves amount to an arrest (p) ; and if a sheriff’s officer send his ser- 
vant to a party to inform him that there is a writ out against him, 
and that he must come and give hail to it, and the party go to the 
officei^Js house and pay him fur his trouble, and execute a bail bond, 
tMs an arrest (q). 

The officer cannot break open an outer door or window to make 
an arrest; but affer he has obtained peaceable admission at the outer 
door, he may break open an inner door, even if it be the door of a 
lodger (r). This, however, extends only to the dwelling-house of 
the defendant? for if Ijp be in the house of a stranger, the sherifi‘, 
after demand and refusal of admission, may break open the outer 
door to arrest him (.v). Or if, after a party is arrested, he escape into 
a l^ouse, the officer will be justified in breaking even the outer door to 
retake him (/). 

The slieriff may, but it iS not compulsory on him, raise the 

passe comitaius in order to execute mesne process (u). 

Copy of writ to he delivered to defendant^] As many copies of the 
process, together with the memorandum or notice subscribed thereto 
and all indorsements thereon, as there may be persons intended to be 
arrested thereon or served therewith, must be delivered, together 


{k) R, V. StfihbSt 3 T. R. .735, and see 
Winter v. Miles, 1 Camp. 475, iO East, 
578, S. C. 

(0 Sparks v. 5»tn^, 7 TaH>nt. 311, 
and see cases cited In note (/) supra, 

(m) See Batson v, M*Lean, 2 Chit. 
Rep. 51 ; Bell v. Jacobs, 1 M. 5; P. 309. 

(n) Anon. 1 Vent. 306, note; Gennerv, 

Sparkes, 1 Salk. 79; and see Homer v. 
Batppn, B. N. P. 62; JUopdy.Sandilai^,, 
8 Taunt. 25iK ' • ' 

(«) WQliams v. Jones, Hardw. 301; 
and see ArrowsmtPt v. Le Mesurier, 2 
New Rep. 211> 212; 1 Man. & Ry. 211, 
215. 


(p) Gennerv, Sparkes, 1 Salk. 79, 6 
Mod. 173, S.C. 

M Berty v. Adamson, 2 C. & P. 503, 
6 u. & Cres. 628, S. C; George v. Rod- 
/ord, 1 M. & M. 244, 3C. & P- 464, S. 
C.; and see Small v. Gray, 20. & P. 
605; mchoU v. Barley, 2 Y. & J. 399- 
(r) Ijee v. Gansell, Cowp. 1, 5Cd«91. 
is) Fdster, 319, but see Johnson v. 
Leigh, 1 Marsh. 565, 6 Taunt. 246, S. C. 

(0 Anon, 6 Mod. 106; Loffi, 390; and 
see Uoyd v. Sandilands, 8 Taunt. 250. 

<u) Noy, 40; Crompton v. Ward, I 
Stra. 432. 
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Copy of Writ, Several Defendants^ 

with the process, to the sheriff, or other ofiicei^|J)^erson to whom the 
writ is directed, or who may have the execu^^ and return of it. 
(Ante, 109). Such sheriff, officer, or person must, upon or forthwith 
after the arrest, deliver ^one such copy to every defendant arrested hy 
him under the writ, (2 W 4, c. 39, s. 4). The object of tihljf^..enuct- 
ment is to give the defeiic^nt information of the precise l^and 
against him. The arrest is |j|pt complete unless this copy be deliver- 
ed to the defendant; and, irndVso delivered, the Court or a Judge 
would, it should seem, order him to be discha^ed out of custody; or, 
if he have given a bail bc{>nd, would order it to be delivered up to be 
cancelled. The appUcaittSn for this purpose should, howeyo]^^M|f 
made in proper time, before special bail be put in, or tiihe'oi^ 
tained to put it in (y), plaintiflrs remedy, in such a case, woiitdv 
it seems, be against the ^eriff for negligence, if, indeed, he sustained 
any real damage in consequence of it. Of course the sheriff would 
not be so liable if the plaintiff had neglected to deliver the copy of 
the writ to him. 

The Court will not allow an amendment of this copy (?)• 

Where several defendants, and you do not intend arresting If 
the writ' be against several defendants, the plaintiff may order the 
sheriff or officer to arrest only one ormjore of them, and serve a copy 
of the writ deliv^ed to the sheriff or officer as above mentioned on 
one or more of the others, which order the sheriff or officer must obey 
accordingly, and such service will be of the effe^j^s the service 
of a writ of summons in non-bailable cases. (2 W, 4, c. 39, s, 4). The 
sheriff would, it should seem, be liable to the plaintiff, by action, for 
any real damage resuUin^^rom his negligence in not making (his 
service. 

Indorsement on writ of the day of arrest or service.^ The sheriff, or 
officer, or person to whom the writ is directed, or who has the exe- 
cution and return thereof, must indfp'se on the writ the true day of 
the execution of it, whether by service or arrest, (2 W, 4, c, 39, s, 4). 
He must make such indorsement within six days at least after the 
execution of the writ, or, in default thereof, he will be liable, in a sum- 
mary way, to make such compensation for any damage which may 
result from his neglect as the Cqurt or a Judge may direct. (R, M, 

3 W, 4, r. 4). And such day of executing the writ must appear in his 
return to it (b), though the Court have held that the omission of it 
would not subject him td an attachment (c). 

DetainerJ] If, whilst the defendant is in custody, any other bail- 
able writ be lodged with the same sheriff, at the suit of the same or 
of any other plaintiff, the officer in whose custody he is, is bound ac 
his peril to detain him, dntil regularly discharged also from this se- 
cond writ. The officer thereforreliyays searches the sheriff’s office, 
to see if there he any detainers lodged there agai^t a persdn in his 

(i^> See the cases ante, 110 (&) Seefonn of the <wpu», ante, (Hi; 

( 2 ) Bufletd T. Street, 10 Bingh. 27. and of the return. Chit. Forms, 5\. 

(a) See form of order, Chit.Fornis,47* (e) MS. K. B. H. T. 1833. 
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Wh€A done after the Arreet. 

CQstodf^ before be #scharge6 him# The process of detainer ef a de- 
fendant in custody eCthe sheriff is the same as^the process where be 
ia at large^ and defendant must bo served with the eopy of the 
writ in the same way as pointed out aniSf 121. If the first arrest 
wove made without process, or upon void process, or after the process 
nor kH^ev remained in force# or whilst the defendant was privileged 
'fiwMi arrest, or the like, the defendant pannot afterwards be detained 
by virtue of any other subsequent pirocess, however regular (d) ; un^ 
less such subsequent process be at the suit of another plaintiff, and 
without collusion with the party who caused the first arrest (e). 

What done after the arrest^ As sooa^s the party is arrested, 
be Is usually carried to the house of the ofl^r who arrests him, or of 
some other officer of the sheriff withm the county, city, &c. (/); where 
he may be confined until the eight days limited for the putting in spe- 
cial bail have expfred, if not sooner lawfully discharged. As to what 
IS to be done if the party be too ill to be removed, see post, 131. He 
must not be taken to gaol within 24 hours after the arrest, unless he 
refuse to go to a place of safe custody. {Post^ 130). He is discharged 
eltherupon giving a bail bond to the sheriff, — or upon giving security 
to the plaintiff for his appearance, — or upon depositing with the she- 
ri^lhe sum sworn to, .and 10/. to answer costs, in pursuance of staU 
^3 (?* 3, c. 40,— or without any ball bond or security or he escapes, 
br is rescuedi^ is lodged in the prison of the county, &c. These 
several su^ieSrshaU b#considered in the next Section. 


Sect. 4. 


The Bail Bond^ ^c, 

1. 122 fa» 125. 

2. J^ecurtty to the Plaintfjf) 125. 

3. Deposit with the Sheriffs 126. 

4« Discharge qf the Defendant without BaikiBond, 127. 
5. Escape, 128. 

0« Rsscaej 129. 

7. Lodging the Defendant in Prison, 130. 


1. The BUil Bond. ^ 

Horn taken.^ The efiOteer in whose custody the defendant happens 
td be, or by whom he was arrested, upon being furnished with the 
lUiines of two sureties, and haring satisfied hinrielf of their saffiriency. 


. fe)l lAo^SUgS V. PtoMow, SH. Bt S9; 

BM^yr.lhngor. 1 N. R. 

V. cadmendate. 2 B. 

sse wro ow V. YKoiasr, 

{4 Bardegk^ ttibar^ & Aid. 748, 


1 Chic. Rep. 879* S* C.; Afewstot v. 
2 BUu Dmim v. 


Chippendalejf^ 2 A H* \ 


(f/rsee HMMsft v. Tawit. 

OOSr •adeeeftwtlier,|W- ^ 
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will prepare the bond ; and as soon as it is executed, and it is found 
upon search in the sheriff’s office that there are no other detainers 
against the defendant, the officer will discharge him out of custody, 
upon being paid his fees, the costs of the bail bond, &c. 

In what cases,'] The sheriff Is bound to discharge a defendant in 
his custody upon mesne process in a personal action, upon reasonable 
sureties of sufficient persons, having sufficient within the county, &c. to 
keep the defendant’s day in such place as the writ requires (/) ; and 
if he refuse to accept a bail bond when tendered with sufficient sureties, 
he is liable to an action on the case for such refusal (g). The sure- 
ties, at least two of them if more than that number, must, it seems, 
be respectively worth the penalty of the bond in order to maintain 
such action (h). They must also have sufficient within the county 
where the arrest was made (i). As to the number of the sureties, 
see post^ p, 125. 

The sheriff may take a bail bond from a defendant without arrest- 
ing him ; and the bond in such a case will be valid within the statute, 
if otherwise unobjectionable (Ar). 


When to he executed.] The bail bond must, it seems, be executed 
and taken on or before the eighth day limited by the process for put- 
ting in bail, or it will be void and the bail, in an action against 
them on the bond, may, it seems, take advantage of this irregularity 
on no7i est factum (m). So, if the bond be executed before the condi- 
tion is filled up, it will be void(7t)» 

t 

For what sum,] The sheriff shall take bail for the sum indorsed 
on the writ, and no more. (12 G, 1, c, 29, s. 2). As this, however, is 
merely directory to the sheriff, a mistake in the sum for which the 
bond is taken will not avoid it, if no intention to oppress the defen- 
dant appear (o) ; and in practice it is always taken in double the sum 
sworn to. Also it is to be observed that the bail are liable to satisfy the 
whole debt due to the plaintiff, to the full extent of the penalty of the 
bond, although it exceed the sum sworn to and costs {p). 


Form of the bovd,] The bond must be to the sheriff himself, bjp- 
the name of his office, and upon condition written, that the defendant 
shall appear at the day contained in the writ, or warrant, and in such 
place as the writ or warrant shall require; (23 H, 6, c. 9, 7) ; other- 

wise it shall be void. {Id, s, 8)(g'). 


(/) 23 H. 6, c. 9, «s. 5, 7; see Matson 
V. ^th, 5 M. S. 223. 

(^) 2 Saund. dl c, 

{h) Matson v. Booth, 5 M* & S. 223. 

(<) Lovell V. Plomer, 1.5 East, 320. 

(Ac) Taylor v. Chtw, 1 B. & Adolph. 
223; Watkins V, Parry, 1 Str. 444; Ha- 
ley v, FitZfrci^ald, Id. 643. 

(l) Pullein V. Benson, 1 L. Raym. .352. 

(m) Thompson v. Hocic, 4 M. & S. 338; 

G 


and see Samuel v, Evans » 2 T.R, 669; 
Taylor v. Clow, 1 B. it Adol. 223. 

(n) Pitwcll V. lyuff, 3 Camp. 181. 

(o) Harden v. Horsley, 2 Wlls. 69; 
Whiskard v. Wilder, 1 Bur, 331,a»/e,106. 

(p) 2 Saund. 61 a/ Walker v. Carter, 
2 Bla. Rep. 816; Mitchell v. Gibbons, 1 
H. Bla. 76. 

(V) Sec Cotton v. WeOe, Cro, El. 862. 
See the form. Chit. Forms, 48. 
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The Bail Bond, 


The security to the sheriff must be by bond; otherwise it is void (r). 
And this bond must be made to the sheriff himself, by the name of his 
office, or it will be void (5) ; therefore a bond to or agreement with 
the sheriff's officer (#), or a bond to the sheriff, but not by his name 
of office {.v), is void, and the Court will not relieve the sheriff. It docs 
not require a stamp. (6 G. 4, c. 41). 

The condition of the bond must be for the defendant’s appearance, 
at the day and in such place as by the writ is required, or it will be 
void (y). But if the condition state the place of appearance correctly 
in substance, although not formally so, it- will be sufficient (z). The 
condition of the bond is now, of course, differently worded to what it 
was wlien the action was commenced by original writ, or bill, or latitat^ 
&c, (rf) : but when those processes were in existence, where the bond 
omitted the words “ wheresoever, (&), or, instead thereof, required 
the defendant's appearance before the King'“ at IVestminster"' (c), 
or, instead of the words “ before our lord the King at Westminster," it 
had the words “ before the justices of the King's Bench at Westmin- 
ster" (^^), the bond was boldcn sufficient, because the words used 
were sufficiently descriptive of the Court in which the party's lippear- 
ance was required. But, where upon process out of the Common Pleas 
the bail bond required an appearance before his “ Majesty at West^ 
minster,*^ and it did not otherwise appear that the action was in the 
Common Pleas, the bond \\ as holden void ; for the words used in it 
were descriptive of the Court of King's Bench and not of the Com- 
mon Pleas (e). But the Court would have held otherwise, had it ap- 
peared from the whole tenour of the bond that it was for the defen- 
dant's appearance in the Common Picas (/). If the bond misdescribe 
the cause of action mentioned in the writ, or omit any part of it {g), 
or omit to state at whose suit the defendant is to answer (/«), as the 
statute does not require these to be inserted in the condition, they may be 
considered altogether as surplusage if inserted, and a defect in or omis- 
sion of them will not avoid the bond. But if the bond be single, and 
without any condition, (37 //. 6, 1 «. pU 7), or (which is the same) if 
the condition be impossible (r), or if it be conditioned for any thing 
but the appearance of the defendant (/f), or if there be a variance be- 
tween the bund and writ in the day of appearance (/), the bond will 
be void. 

(r) 23 H.fl, c.9> 8S.7, 8; 10 Co. 101. (c) Jones v. Stordy, 9 East* 55; but 

(j) Id. see Marsh v. lilaohford, 1 (’hit. Rep. 323. 

(() Hagers V, Reeves, 1 T. R. 418; 10 (d) 2 Saund. (iO 6; and see Crofts v. 

Co. ItK); Fuller -v, Prest, 7 T. R. 109; SfocA’/ey, 5 Bingh. 32, 2 M. & P. 81, 3C. 
Sedgworth v. Spicer, 4 East, 5<50; I^vis & P. 281 . S. C. 

V. Knight, BBingh. 271, 1 M. & Scott, (e) Renaldsv, Smith, 6 Taunt. 551. 

3.53, 1 Dowl. P. C. 201, S. C.; and see (/) Ct'o/ts v. Stockleu, 5 Bingh.32, 2 

7 E. 4, 5, pi. 15. M. & P. 81 , '3 C. & P. 281 , S. C. 

(j?) Rogers v. Reeves, 1 T. R. 422; and (g) 2 Saund. 00 a, b; Oufcn v. Nail, 0 
see Courtney v. Phelps, 1 Sid. 3</0; T. R. 702, R. & M. C. N. P. 9.3. 

Symes v. Oakes, 2 Str. H93. {h) Rench v. Britton, 10 Mod. 327- 

iy) 23 H. V>, c. 9, s. 78: By. 1 18 ft. (») 2 Saund. 00. 

(s) Jjarge y, Attwood, I D, (k) I)y. 118 6; 10 Co. 101. 

ta) See th^c«fbrm. Chit. Forms,* 48. (/) Semb, see 1 Saund. 20; Bennett x. 

(6) Shutthttk*rth v. Pilkington, 2 Str. Pilkms, 1 Lev. HJ2; Samuel v. Means, 
1156; King v. Pippett, 1 T. R. 24«). 2 T. R. 509; but see 2 Saund. (Mi a. 
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Security to the Plaintiff, 

The sheriff may take a bond with one surety only, if he think 
proper {m ) ; and such bond will be valid, although the statute men- 
tions sureties ” in the plural number. The sheriff, however, had 
better take mote than one surety; it is, in fact, strictly his duty so 
to do : and on this account, where a sheriff took a bail bond with one 
surety only, and the plaintiff lost a trial, on an attachment regularly 
issued against him for not bringing in the body, the Court of Common 
Pleas ordered the bond, as well as tlie attachment, to stand as a 
security (n). He may take a bond with three or more sureties if he 
will (o). Also, the sheriff is not answerable to the plaintiff if the 
sureties be insufficient (p) ; for it is optional with the plaintiff whe- 
ther he take an assignment of the bond or nut. The bond also 
may, it seems, be valid, although the sum sworn to have not been 
indorsed on the writ, or. even if there have been no affidavit to hold 
to bail ((/), or if the bond be taken for more than double the sum 
sworn to (r). 

If the bond be void, and bail be not put in and perfected in due 
time, the sheriff of course may be sued for the escape ; and the Court 
in such a case will not relieve liim, by allowing him afterwards to 
put in and perfect bail ( 5 ). 

If the defendant have been arrested by a wrong name, he should 
enter into the bond by his right name, stating himself to have been 
arrested by the name in the writ, or else sign the bond by bis 
initials; otherwise he might be precluded from pleading the misnomer 
in abatement, or getting his discharge, or the bail bond (if any) 
cancelled, on entering a common appearance (<). 

2, Security to the Plaintiff, 

The statute of Henry 6, already mentioned, relates to such bonds 
only as are given to the sheriff ; and therefore bonds to the plaintiff, 
in a different form from that prescribed by the statute, have been 
holden valid (m). So any other contract or undertaking in writing, 
to the plaintiff, for the defendant’s appearance, will be valid ; and if 
such an undertaking be given by an attorney, (which is usual in 
practice), the Court will, in general, enforce it by attachment (jp). 
The undertaking must, however, be to the plaintiff by name, or to 
his attorney for him, and not to the sheriff or his officer ; otherwise 
the Court will not enforce it (y). An undertaking by a third person 

(m) 1(1 Co. 101 a; 2 Saund.61 c. (r) Norden v. Horalei/, 2 Wils.69. 

(n) Hei V. Sheritfs of L(/rtdon, in La- («) Fw/te/* v.P^e^P,7 T.R.109,p<wM27« 

zsaru^ V. Tanner, 9 Moore, 422, 2 Bingh. (f) Ante, 100. Siedqueere if he would in 

227 , C. any case be so precluded, if he were In 

(a) See Matson v. Booth, 5 M. & S. custody. 

223. (u) Hall v. Carter, 2 Mod. 304, 305; 

{p) 2 Saund. 61 c, 2 Sauiid. 60. 

( 9 ) Whiakard v. Wilder, 1 Bur. 330; {jt) 2 Saund. 60; Rogers v. Reeves, 1 
Evans v. Bidgood, 4Bingh. 63; Wilcoxon T. R. 413, 422. 

V. Nightingale, Id. 601, 10 B. & Cress. (y) SedgwortH v, Spicer, 4 East, 66S; 
202, S, C.; Sharpe v. Abbep, 2 M. & P. JjCwis v, Knight, 8 271i 1 M. & 

312. 6 Bingh. 193, 8.C. ; sed qutere, since Scott, 353, I Dowl. P. C. fOl, S. C. 
the 2 W. 4, c. 39, and R.M. 3 W. 4, r.lO. 
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Deposit with the Sheriff, 

to sign a bail bond for the defendant, is not an undertaking within 
the Statute of Frauds (29 Car, 2, c. 3, s. 4), to answer for the debt, 
of another, and need not be in writing («}. 

3. Deposit with the Sheriff (a). 

At common law, the sheriff would not be justified in discharging 
a defendant arrested by him, even upon receiving from him the 
amount of the debt sworn to, and costs (fi). But now a defendant, 
when arrested, instead of giving a bail bond, may deposit with the 
sheriff, under-sheriff, or sheriff’s officer, the amount of the sum in- 
dorsed upon the writ, together with 10/. to answer the costs which 
may have accrued to the time limited for the putting in special bail, 
and thereupon he shall be discharged out of custody. (43 G, 3, c. 46, 
s, 2). And it shall be presumed that money paid to the officer, 
upon an arrest, has been paid under this act, unless the contrary 
very fully appear (c). 

The sheriff must, it seems, within the eight days inclusive after 
the arrest, pay into Court the sum so deposited with him ; and if the 
defendant afterwards duly put in and perfect special bail [or render 
himself] (d), he may obtain the money back again upon motion. (43 
G, 3, c. 46, s. 2) (e). h"or this purpose give a brief to counsel, to move 
for a rule nisi, upon an affidavit stating the arrest, deposit, payment of 
it into Court, and that bail has been put in and perfected, or that the 
defendant has rendered, as the case may be (/). Draw up the ruleiff) 
.with the clerk of the rules, and serve a copy of it on the plaintiff* s a/- 
tomey : afterwards move to make the rule absolute, upon affidavit of 
service, and take the money out of Court in the usual way. If a third 
person, and not the defendant, have deposited the money with the 
officer, the Court will order it to be paid back to such third person, 
upon Wl being duly put in and perfected, or the defendant surren- 
dered (/i), and this though the defendant has become bankrupt (/). 

If bail be not duly put in and perfected, [and the defendant have 
not rendered himself, vide supra,] then by order of the Court upon 
motion, the money so deposited and paid into Court shall be paid 
over to the plaintiff. (43 G. 3, c. 46, s, 2). For this purpose, make 
qn qffidavit stating the arrest, deposit, payment of it into Court, and 
that hail has not been put in, or not perfected, as the case may be (k) ; 
and proceed in the manner above directed. The application should 
not, it seems, be made, until the expiration of the day for perfecting 

(z) Jarmain v. Algar, 2 C.&P. 249, Rep. 529, 2 B. & Aid. 770, S, C. ; Hill v. 
R. & M. C. N. P. 349, S. C. Ching, 7 Moore, 432, 1 Bingh. 1U3. 

<a) As to depositing money in Court S. C. 
in lieu of special bail, see post, 130.. (/) See form of the affidavit. Chit. 

<5) See Slack/hrd v. Austen, 14 Kast, Forms, 48. 

468; Wooden v. Moxon, (» Taunt. 490. (g) See the form. Chit. Forms, 49. 

(c) Wain V. Bmdburp, 1 Smith, 127. (A) Nunn v. Powell, 1 Smith, 13. 

(tf) Chadwick v. Battpe, 3 M. S. 283; jt) Edelsten v, Adams, 2 Moore, 610, 

Harford v. Harris, 4 Taunt. 609. 8 Taunt. 557, S. C. 

(e) SeeStmvartv, Bracelnidge, 1 Chit. {k) See the forms. Chit. Forms, 50. 
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special bail (/). If the defendant does not perfect bail in time, the 
plaintiff will be allowed, on motion, to take the money out of Court, 
though the defendant has rendered himself since the time for putting 
in bail, if there be no affidavits of merits on his part (m). The Court, 
however, may grant time to put in and perfect bail, or render the 
defendant (?{). In a case where the defendant, being arrested by a 
wrong name, paid the amount of the sum sworn to, and for costs 
to the sheriff, without prejudice, the Court w'ould not allow the plain- 
tiff to take it out of Court, although the defendant had not perfected 
bail (o). Where a defendant cannot be found, in order to serve him 
personally with this rule for taking out the money, the Court will allow 
the service to be good by leaving a copy of the rule at the defendant’s 
last place of abod^ and sticking it up in the office (jo). The 10/. 
deposited as costsls to be subject to such deductions, as, upon taxa- 
tion of plaintiff’s costs, as well of the suit as of his application to the 
Court in this behalf, may be found reasonable. (43 G. 3, c. 46, s. 2). 
Neither the sheriff nor any other officer’s poundage or fees can be 
deducted on an order for payment of this money out of Court ( 7 ). 

When the money has been thus paid out of Court to the plaintiff, 
he may still enter a common appearance for the defendant, if ho 
think fit, and so proceed in his action. (43 G. 3, c. 46, s, 2) (r). 

4. Discharge of the Defendant without Bail Bond, 

The sheriff or his officer may, if he will, discharge the defendant, 
without taking a bail bond or any other security for his appearance ; 
and if he afterwards retake him before the time limited for his appear- 
ance (a'), or, if after returning and before the expiration of 

the rule to bring in the body, he put in and perfect bail, or render the 
defendant (/), he is not liable to any action for an escape or false re- 
turn. But on the other hand, if the sheriffiin such a case have not 
the defendant at the time limited for his appearance, (that is, if he 
have him not in actual custody) or do not put in and perfect bail, or 
render the defendant in due time, he will then be answerable in an ac- 
tion for an escape (a) (being an action which may be considered as 
standing on the same footing as a motion for an attachment, which 
will be hereafter noticed (or) ) ; and the Court will not relieve him, by 
allowing him after action brought to put in and justify bail (y), or to 
render the defendant («) ; nor even stay the plaintiflTs proceedings 

(/) See Rowe v. Sqflfyt 6 Bingh. 634, {t) Pariente v. Plumbtree,^ B. & P. 3f . 

4 M. & P. 464, S. C. (m) 2 Saund. 61 6; Fuller v. Prest, 7 

(m) Newman v. Hodifiion, 2 B. & Adol. T. R. 109; Hftw v. Lacj/, 1 Taunt. 119; 

422; Parker v. Turner, 2 Chit. Rep. 71* Bim v. Bond, 6 Taunt. 554; see Mendez 

(n) Parker V. Turner, 2Chlt.- Hep. 71- v. Bridges, 5 Id. 325. 

(o) Cadim v. Parsons, 5 Taunt. 623. (x) See per Gibbs, C. J., 2 Marsh. 262. 

ip) Peatev. Triscott, 1 Chit. Rep. 675; (y) Fuller v. Prest, 7 T. R. 109; How 

Beltairs v. Poultney, 6 M. &S. 230, 1 v. Lacp, 1 Taunt. 119; Moses v, Norris, 
Chit. Rep. 466, S. C. 4 M. & S. 397; Webb v. Matthew, 1 B. 

(V) Stewart v.Bracebridge, 2 B. & Aid. & P. 225; seeAUingham v. Flower, 2 Id. 
770, 1 Chit. Rep. 629, S. C. 246, semb. eont. ; see post, p. 129, 14a 

(r) See Ctor*e V. Yeafes, .3 B.&B. 273, {z) Btim v. SheruT of Middleseje, 2 

7 Moore, 83, S. C. Marsh.261 ; Brookhousev.Shstiff of Der^ 

(.9) See Atkinson v. Matteaon, 2 T. R. byshire, 5 B. & Cres. 244. 

172; Moses V. Norris, 4 M* & S* 397* 



1 28 Escape, 

against him, upon payment of the sum sworn to and costs (a), or allow 
the defendant to enter a common appearance in the original action 
upon paying such sum and costs (6), if the plaintiff have any claim 
beyond that sum. The usual course, however, in such a case, is to 
refbr it to the Master to see how much is actually due to the plaintifiT 
for debt and costs, and, upon payment of the sum reported due, to 
stay the proceedings against the sheriff. 

Before the recent alteration in the process for commencing actions, 
where the sheriff arrested A. B. on the 13th November, upon a writ 
returnable on the J 5th, and suffered him to go at large without giving 
a bail bond, and afterwards returned cepi corpus, and bail above were 
put in on the 17th December, and the same day A. B. was rendered, 
but no notice of render was given until the 13th January, and an ac- 
tion for an escape was commenced on the 19th December, and no trial 
had been lost in the original action ; the Court stayed the proceed- 
ings upon payment of costs up to the time when notice of render was 
given, and the costs of the motion (c). And the Court of Exchequer 
have refused to set aside an order for the allowance of bail obtained 
after action brought against the sheriff for his escape, though no bail 
bond had been taken, n6r bail above put in in due time, where the 
defendant had been rendered on the day of the expiration of the rule 
to bring in the body (r/). 

The sheriff is bound to discharge a defendant without a bail bond, 
upon receiving a written discharge from tlie plaintiff or his at- 
torney (c). He may, however, still detain him for a reasonable time, 
until ho have searched the office to sec if there be any detainers 
against him (/). And it seems he may detain him for his fees, but 
the attorney cannot {g). 

If the sheriff improperly discharge a defendant, without a bail 
bond, &c. and be obliged to pay the plaintiff the amount of his debt, 
neither he nor his officer can maintain any action against the defen- 
«dant for the money so paid (h), 

5, Escape, 

An escape is either negligent or voluntary ; negligent, where the 
party escapes without the consent of the sheriff or his officer ; volun- 
tary, where the sheriff or his officer permits him to go at large. 
After a voluntary escape, if the party were in. custody under a writ 
of execution, the sheriff can never retake him, and would be liable 
to an action for false imprisonment If he did ( 2 ) ; but if he were in 
custody upon mesne process, the sheriff may retake him at any time 
before the time limited for his appearance has expired (A:), but not 

(а) Rex v. Shciifl^ of London, 9 East, </) Taylor v. Brander, 1 Esp. 45. 

316. <^) See Wats. Sheriff, 108; Martin 

(б) Stevenson v. Cameron, 0 T. R. 29. v. Francis, 2 B. & Aid. 402. 

(c) Brookhousc v. Sheriff of Derby^ (A) Psfcfter v. 8 East, 1 71. 

shire, 5 B. & Cres. 244. (i) 1 Saund. 35; Atkinson v. Jameson, 

id) Motley v. Cole, 1 Price, 103. 5 T. R. 25, 

(e) See Taylor v. Brander, 1 Esp. 45; Vk) Atkinson v. Matteson, 2 T. R. 172, 

Martin v. Francis, 2 B. 5c Aid. 402. 176, 177- 
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after it (1). After a negligent escape, hovrever, the sheriff may in all 
cases retake the party (*n), even on a Sunday («), or although he 
have been declared a bankrupt after his escape, and at the time of 
the retaking had the protection from arrest given him by the com- 
missioners in pursuance of stat* G G. 4, c. 16, s. 117 (a). 

In the case of an arrest upon mesne process, all that is required of 
the sheriff is to bring the body of the defendant . into Court, on the 
day limited for the defendant’s appearance (/?) ; consequently an 
action for an escape, which wc have just noticed, cannot.be brought 
against him before that time. Nor is he liable to an action, if he put 
in and perfect bail for the defendant before the expiration of the 
rule to bring in the body (q) ; or even if an action be brought before 
bail is put in, putting in and perfecting bail afterwards and before 
trial will, it seems, be a bar to the action (r) ; and the only means the 
plaintiff has of preventing this, is by opposing the justification (5), or 
moving to set aside the rule of allowance (^). But the Court will 
grant an attachment against the sheriff fur not obeying the rule or 
or order to bring in the body, notwithstanding bail have been put 
in and perfected before the attachment is moved for (u). And the 
Court will not, as we have seen (ante, pp. 127, 128), in general, 
allow the sheriff to render the defendant after action properly brought 
against the sheriff for an escape ; and this, though he should, not 
have been ruled to return the writ or bring in the body before action 
brought. 

If, after a voluntary escape, the sheriff be obliged to pay the plain- 
tiff the amount of his debt, neither the sheriff nor his officer can main- 
tain any action against the defendant for the money thus paid (jr). 

If any person obstruct or prevent the sheriff or his officers from 
retaking the defendant after his escape, the Court, upon application 
and an affidavit of the facts, will grant an attachment against them, 
the same as in all other cases of obstructing the execution of the 
process of the Court. 

6. Rescue. 

If the defendant, after he is arrested, and before he is carried to 
prison, be rescued from the sheriff or his officer, the sheriff will be 
excused from having his body in Court at the return of the writ (ij). 


(/) See Moaea v. Nonna, 4 M. & S. 397- 

(m) 1 Saund. 36. 

(n) Anon. 6 Mod. 231, 95; and see 

ante, i). 119; Featheratonehaugh v. At^ 
kinaon, Baines, 373; Atkinaon v. Jame- 
sow, 6T. R. 25. « . 

(o) Afidcraon v. Hampton, 1 B. & Aid. 
308; ante, 116. 

(p) lSaund.35a. 

(q) Pariente v. Plumbtree, 2 B. & P. 
35. 

(r) Murray v. Durand, 1 Esp. 87 i Al- 
lingham v. Flower, 2 B. & P. 246; and 
see Fairlie v. Birch, 3 Camp. 397* When, 
writs of mesne process were returnable 
only In term time, (as they were before 
the 2W.4, C.39), this putting in and 


perfecting bail would not have dis- 
charged the sheriff unless the bail were 
put m of the term in which the writ 
was returnable. See Moaea \.Norria,4M. 
& S. 397 ; Crow V. Watson, 2 Chit. Rep. 
93. It is questionable how they should 
be now put in, under the present writ 
of capias, to obtain such discharge. 

(s) Fuller v.Preat,tT.li.mh 
(f ) Murray v. Durand, 1 Esp. 87* 

(w) R. H. 3 W. 4, Bjbx v. Sheriff of 
Middleaes, 8 T. R. 30. Seepoae,j*. 136. 
(jt) Pitcher v, BaUey, 8 East, lyl* 

(y) Com. Dig.'Rescous; and see Rea 
V. Sheriff of Middlesex, in WUliama v. 
PenneU, 1 B. & Aid. 190, Holt, C. N. P. 
639, n., S, C. 
o 3 



Lodging Defekdant in PrUon^ 

But a rescue after the defendant has been carried to prison, even 
where the sheriff is bringing him from the prison to the Court by 
habeas corpus, will not excuse the sheriff, but he is answerable for it 
as an escape (z). And an escape, owing to the negligence of the 
officer, will not justify the return of a rescue (a). 

If the sheriff return the rescue, the offenders may be punished 
by attachment (A) ; or by indictment; and by a special action on the 
case against them by the plaintiff for damages, whether the rescue 
be returned or not(c). And upon the sheriff’s returning a rescue, the 
Court upon application will grant an attachment against the offenders 
in the first instance (d) ; for the sheriff’s return being in nature of a 
conviction, and not traversable, and the only remedy for the party in 
such a case being by action against the sheriff for his false return (c), 
it would be useless to grant a rule nisi. For the same reason, the 
Court will proceed to punish the offenders without having them ex> 
amined on interrogatories (f). But the Court have permitted a defen- 
dant to shew, by affidavit, in mitigation of punishment, that in fact 
there had been no legal arrest (g). 

Formerly, the punishment on an attachment for a rescue was a 
fine of four nobles ; but latterly the Courts have fined the parties ac- 
cording to the circumstances of each case (A)* 

7. Lodging the Defendant in Prison, 

A sheriff’s officer, having arrested a defendant upon mesne process, 
shall not carry him to gaol within 24 hours from the time of such 
arrest, under penalty of 50L; unless the defendant refuse to be car- 
ried in the meantime to some safe and convenient dwelling-house in 
the county, to be named by him, not being his own house, (32 Cr. 2, 
C.128, ss, 2, 12). It is the duty of the officer to request of the defen- 
dant to name such house, before he can take him to gaol, within the 
24 hours (i). 

The officer may confine the defendant in custody in a private 
hbuse (A:); the defendant, however, is usually confined in the house of 
the officer who arrests him, or of some other officer within the same 
bailiwick, until the expiration of the eight days limited for defendant’s 
putting in bail (/}• But the officer may, if he think fit, lodge him in 
the gaol of the sheriff, at any time after the expiration of 24 hours 
from the time of arrest ; and he should do so before or on the eighth 
day for defendant’s putting in bail, or as soon afterwards as pos- 
sible ; for after that lime the sheriff keeps him at bis peril, in case 
the creditor is thereby delayed or prejudiced (m), 

(z) (fNeil V. Marson, 5 Bur. 2812, (/*) Rt>r v. Minify, 1 Str. 642; Rex v. 

(a) Hill V. Ijeifd^, Holt, C. N, P. 4 Bur.2129. 

537; Fernior V, Phitlipa, 5 Moore, 184, (i) Dewhufstv. Pearson, Exch. 29th 

(b), 3 B. B. 27, (a), S, C. Jan. 1833; and Simpson v, Renton, K.B. 

(5) Sheather v. Holt, 1 Str. 531; Rex MS. overruling Pitty, Sheriff of Mid- 
v. Belt, 2 Salk. 586. dleaex, 1 Dowl. P. C. 201, 4 M. & P- 726, 

(r) Com. Dig. Rcscous; R. v. Osmer, S. C. 

5 East, 304. (Ar) Stevena v. Jackaon, 6 Taunt. 106, 

(d) ,Anon, Say. 121 ; Rex v. Elkina, 4 1 Marsh. 469, S. C. j Baker v. Daven- 

Bur. 2120. port, 8 D. & R. 606. 

(e) Rjnx V. Pt^mber, Hardw. 112. il) See Houlditth v. Birch, 4 Taunt. 

(/) Rex V. Elkina, 4 Bur. 2129; but 608. 

see Rex v. Horsley, 6 T. R. 362. (m) Planck v, Anderson, 5 T.R. 37, 41 ; 

{g) Rex V. Minify, 1 Str. 642. see also Brandling v. Kent, 1 T. R. 60. 
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Proceedings against the Sherijf, 

If the defendant be too ill for removal from his lodging, the sheritf 
or officer should not remove him, and may suffer him to remain there, 
but must take care that he do not escape, or else have him in cus- 
tody at the return of the writ, unless at that time he continue too ill 
to be removed (/i). 


Sect. 5. 

Proceedings against the Sheriff. 

1. Rule or Order to return the Writ, 131 to lt35. 

2. Rule or Order to bring in the Body, 135 to 137. 

3. The Attachment, 137. 

1. Rule or Order to return the Writ. 

It should be premised that the writ of capias should regularly be 
returned by the sheriff, &c. immediately after the execution thereof; 
or, if the same remains unexecuted, then at the expiration of four 
calendar months from the date thereof, or sooner if the sheriff, &c., 
shall be thereto required by the order of the Court or u Judge (o). 

In what cases.2 the defendant do not appear to the writ ac- 
cording to the condition of the bail bond (if he have given one), that 
is, if he do not put in and perfect bail above, or render himself, in 
due time, the bail bond is forfeited; and the plaintiff has the option 
either of taking an assignment of it, and proceeding thereon, or of 
proceeding against the sheriff to compel him to return the writ and 
bring in the body of the defendant, or, in other words, to put in and 
perfect special bail. If the bail to the sheriff be good and sufficient 
persons, it is usual, and in most cases advisable, to take an assign- 
ment of the bail bond, and proceed on it, in preference to proceeding 
against the sheriff. If the sheriff have discharged the defendant with- 
out taking a bail bond or deposit, the plaintiff has then his option of 
proceeding against the sheriff, either by action for the escape {see 
ante,pp, 127, 128, post), or by attachment, after ruling him to return 
the writ and bring in the body. 

The first proceeding against the sheriff, to compel him to put in and 
justify bail, is by ruling, or, in vacation, by obtaining a Judge*s order 
for him to return the writ; or if bail have been already put in, but not 
justified, then except to the bail and serve a notice of exception, and 
then rule, or, in vacation, obtain a Judge’s order for the sheriff to re- 
turn the writ, in order to compel a Justiiication. This mode of pro- 
ceeding, however, should be adopted without any unnecessary delay 
intervening ; if the plaintiff lie by, without resorting to his remedy 
against the sheriff, the Court will not in generalinterfere to compel 

(n) See Perkins v. Meacher, 1 Dowl. 279. 

P. C. 21; Baker v. Davenport, B D. & (o) See the form of the writ, attUf 

R. 606} Cavenagh v. Collet, 4 B. & Aid. 96. 
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the sheriff to put in and justify bail, particularly if by such delay the 
sherift'be placed in a worse situation than he would have been, if he 
had been ruled or ordered to return the writ in the 6 rst instance; for 
the rule or order to return the writ is the first intimation the sheriff 
has that the defendant has made default (p). And it may be here 
mentioned as a general rule, that it is necessary that the proceedings 
against the sheriff should keep pace with the times allowed for putting 
in and perfecting bail; otherwise this inconvenience might ensue, that 
the sheriff might be fixed with the payment of debt and costs, and 
upon his bringing an action against the defendant or his bail upon 
the bail bond, they might plead comperuit ad diem ( 7 ). 

But there are many cases, in which the plaintiff cannot proceed 
against the sheriff ; as, where the defendant surrenders himself to the 
sheriff, before the expiration of eight days inclusive after the execution 
of the writ(r), or where the plaintiff has already taken an assign- 
ment of the bail bond (s), provided it be a valid bond, within the 
stat. 23 11, 6f c, 9 (t) ; or where he accepts of a cognovit or other secu- 
rity from the defendant, without the privity of the sheriff (a); or 
where the arrest has been made by a special bailiff, nominated by the 
plaintiff or his agent ; [ante p, 112 ); in which case if the sheriff be 
ruled to return the writ, he should move the Court to set aside such 
rule (a:). 

Also the sheriff is not liable to be called upon to make a return of 
any writ or process, unless required by rule of Court (y), or Judge's 
order («), to do so within six months after the expiration of his office; 
(20 O, 2, c. 37, s, 2) ; which months are lunar months; and the day 
upon which the sheriff quits his office is reckoned inclusive (a). But 
if he be ruled or ordered to return the writ before the expiration of 
the six months, and he neglect to do so, the statute does not prevent 
you from applying for the attachment after that time(&). 

When and how ohtained,'\ In cases in which the plaintiff is at liber- 
ty to proceed against the sheriff, and elects to do so, his first proceed- 
ing is to obtain this rule or order to return the writ. In term time this 
rule is a side bar rule, and may be drawn up by the clerk of the 
rules, as a matter of course, on producing a praecipe for it ; or it may be 
obtained by motion in Court. In vacation^ instead of the rule, you 
may obtain a Judge's order for the return of the writ, which will have 
the same effect as the rule for that purpose, although no attachment 

( p) Rejp V. Sheriff of SttiTej/, in Mor- Clift v. Gj/e, 9 B. & Cies. 422; post, 144. 

ris V. Dtfffield, 9 East* 407; v. tx) PalHsterr- Palliater, 1 Chit* Rep* 

Perrin^t 3 B. & P.151 ; Rex v. Sheriffs of 014, n. 

Londttfi, in Hohhouse v. MicUileditch, 2 (y) Rexv, Jones, 2 T. R. 1; Rex v. 

Chit. Rrp. 50. Adderloy, Doug. 403, n. 

(q) Tidd, 9th ed. 310; Hutchins v, (s) See the form of the writ, ante, 

Hird, 5 T. R. 479. 90, et infra, 

(r> 2Saund. 016. {a) Rex v. Adder ley, Doug. 403; and 

(«) 2Saund. <i06,* Etherickx, Cowper, see Rexv. Sheriff of Middlesex, 4 East, 
1 Salk. 99; Grosvenor v. Soame, 3 Id. 57: 004; sed tjuaere as to the day being in- 

Jjadd v. Ar^wbitldi, ICrqni. & J. 97> 105. elusive. See cases collected in 5 Bum, 
(f) lirooke v. Stonei^ Wils. 223; 2 J., 20th ed. 925, and ante, 58. 

Saund. 01 cs and see ante, p. 123, 124. (6) Rex v. AddeHey, Doug. 403, n.; 2 

(u) Rex v. Sheriff of Surrey, in Brew- Saund. 61 c. 
er V. Clarke, 1 Taunt. 159; and see 
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can issue for disobedience of such order, until it has been made a rule 
of court (c). ^ 

If ill term, make out a pracipefor the rule^ and apply to the clerk 
of the rules for such rule^ who will draw it up. Mention to him the 
name of the officer who made the arrest^ Pay 6s. Gd., or, if to a 

county palatine or the Cinque PortSy 7s. If in vacation, take out a 
Judge's summons^ and attend him thereon^ as in other cases (^), and 
obtain his order for the return of the writ. It is usual to lay before 
the Judge an affidavit of the facts. It must be observed, as to coun- 
ties palatine, that the rule or order is not to be made on the chancellor 
or person to whom the writ was directed, but on the sherilf of the 
county (e). The rule or order calls upon the sheriff to return the writ 
within a certain time after notice to be given to his un(ler-sheriff(y'). 
This time is four days in London and Middlesex; {R. T. 6 Cr. 3); but 
six days in other counties, &c. {R. T. 5 ^ 6 G. 2). If the rule be on 
the late sheriff, it should style him “late sheriff.’* 

Service.^ A copy of the rule or order (with the name of the officer 
by whom the defendant was arrested indorsed on it) must be served 
personally on the sheriff or his under-sheriff (^), and the original rule 
or order at the same time shewn to him {h). In London it is served 
on the deputy secondary, at his office, 28, Coleman-street; in Mid- 
dlesex, on Mr, Burchell, at the sheriff’s office, Bedford-street, Bed- 
ford-row ; in Surrey, either on the sheriff or under-sheriff, or on hU 
agent in London (i) ; and in all other counties on the under-sheriff (^), 
or on his agent (i). fVhen you serve the copy of the rule or orders take 
a memorandum of the name of the person on tvhom you have served it^ 
that you may insert it afterwards in your affidavit of service. 

Return.'] The sheriff must return the writ within the time limited 
by the rule or order, (or, if the office of the custos brevium be closed, 
as soon after as it opens), and this whether in term or vacation, other- 
wise he will be in contempt, (R. M. 32 G. 3; R. II. 2 r. 11) (w»), 

and subject to an attachment, as hereafter {post, p. 134) mentioned* 
In order to make sherifis punctual in their return of writs, it is order- 
ed that the custos brevium shall indorse on every writ the day and 
hour at which it is filed. {R. T. 30 G. 3; R. II. 2 W. 4, reg. 12). 

When the time limited by the rule or order has expired, search 
with the custos brevium, at the Treasury chamber, Westminster-hall, 
if the writ have been returned. If the sheriff have taken a bail bond 
and returned cepi corpus et paratum habeo and no bail be yet put in, 
you have still the option of taking an assignment of the bail bond, or 

(c) 2 W. 4, c. 39, s. 15; R. M. 3 W. 4, <i) Rex v. Coles, Doug. 420. 

r. 13. Before this act, the rule to (k) Cave v. Barnes, 30. 

return the writ could in no case be (?) Rex v. Sherilf of Sussex, MS. H. 

drawn up in vacation. Rexv. Sheriff of 1820; but see Rex v. Coles, Doug. 420, 
Cornwall, 1 Term Rep. 552. conO*d. 

(d) See post, Vol.2, Book 4, Chap. 34. (m) Formerly, if the rule expired in 

(e) 1 Sellon, 195. vacation, the shrift* had the entire of 

(/) Seethefonn8,Chit.Forms,50,51. the first day of the next term to file 

(g> See Cave y. Price, Barnes, 30; his return. Rex v. Sheriff of Berks, 5 

Vaughan y. Sawyer, Id. 35. Kast, 380, 1 Smith, 427, S. C.; Rexy. 

(h) Barnard v. Berger, 1 New Rep. Sheriff of 11 East, 591- 

121 ; Rjjx V, Smithies, 3 T. U. 351. 
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of proceeding further against the sheriff by ruling or obtaining a 
Judge’s order for him to bring in the body^ or if bail have been put 
in but not justified, then except to them, and rule or order the she- 
riff to bring in the body, in order to compel a justification. If the 
sheriff have taken the defendant, and let him go at large without a 
hail bond, and return cepi corpus et paratum habeo, he may be sued 
for an escape if the defendant be not in custody, or bail above be not 
duly put in and perfected (n). If the sheriff return no7i est inventus, 
where he has taken or might have taken the defendant, he is liable 
to an action for a false return (o). Formerly, when the writ did not 
contain a non omittas clause, if the sheriff returned ** mandavi ballivo 
and that he hath not given any answer thereto,” you had to sue 
out a non omittas writ directed to the same sheriff ; or, if the bailiff 
had returned cepi corpus, you might have ruled such bailiff to bring 
in the body (p) : but now the writ of capias is a non omittas writ in 
the first instance. 

On a return of cepi corpus, the sheriff^ instead of returning that he 
has the defendant ready, or in custody, to answer the plaintiff, may 
return, byway of excuse, that he is sick, or has been rescued. If he 
return that he is sick, the illness of the defendant at the return must 
appear on the return ( 5 ). 

Attachment.'^ If the sheriff having been duly served with the rule or 
order for the return of the writ, as above mentioned, does not make his 
return within the time limited by such rule or order, he will be in con- 
tempt, and subject to an attachment (r). You may ascertain whether he 
has made it, by searching, as above mentioned, with the custos brevium. 
If the sheriff so in contempt has been ruled by the Court to return 
the writ, and the rule expires in term, you may move the Court for 
this attachment on the day following; (72. M. 32 G. 3) ; or, if it expire 
on the last day of term, then you may move for it on that day, at 
the rising of the Court (s); or, if it expire in vacation, you may move 
for it on tlie first day of next term. (72. /T. 2 IK. 4, r. 1 1) (^). If the 
sheriff so in contempt has been ordered by a Judge in vacation to 
return the writ, then, in the term next following such order, you 
should make such order a rule of Court ; for which purpose give a 
brief to counsel to move to make the Judge’s order a rule of Court,” 
which requires counsel’s signature only. It will not be necessary to 
serve such rule of Court, or to make any fresh demand of performance 
thereon, but an attachment may be forthwith obtained for disobedi- 
ence of such order ; and this, whether or not the order has been per- 
formed in the meantime. (72.71f. 3 IK. 4, r. 13). 

This attachment is moved for in term time, upon an affidavit stating 

in) 1 G{lb. C. P. 22; Kllia v. Var- («) A<£r v. Sheriff of Smrey. 11 East, 
borough, 2 Mod. 178. 591, 1 Chic. Rep. 856, a. S. C. 

({^) BecHpjrd v. Mfmtague, 2 Esp. 475. {t) Formerly, in such case, in this 

(p) Rooe/iman V. Earl of •Sui'ray, 2T. Court, you could not move until the 

R. 5, 10. second day of the next term. liex v. 

(q) Verkina v. Meaeher, 1 Dowl. P. C. Sheriff of Berks, 3 East,386; atiter in C. 

21 ; Cavenagh v. Collett, 4 B. & Aid. P. and Exch. R. v. Sheriff of Middle- 
279 . See forms of returns. Chic. Forms, sea, in Thompaon v. Powell, 5 Taunt. 
51, 52. 647; Smith v. Bythe, 9 Price, 255. 

(r) See Alehin T. IVells, 5 T. R.470. 
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a personal service of a copy of the rule or Judge* s order to return the 
writ, that such rule or order was at the same time shewn to the person 
served (e^), and that the writ is not filed; and in the case of a Judge's 
order for the return, such affidavit should also state, that the order has 
been made a rule of Court, in the term next following such order (.r). 
As to the proceedings upon the attachment, see post, p. 138; and see 
post, VoL 2, Book At, Part 3, title Attachment '* 


2. Jtule or Order to bring in the Body. 

After the sheriff has returned cepi corpus, if the defendant be still 
at large, and no bail put in, your next step against the sheriff is to rule* 
or, in vacation, to obtain a Judge's order for him to bring in the body ; 
or, if bail have been put in, but not justified, then except to them, and 
serve a notice of exception ( 2 ;), and then rule, or, in vacation, obtain 
a Judge's order for the sheriff to bring in the body, in order to compel 
a justification (a). Where the plaintiff, having obtained his debt and 
costs in an action against the sheriff for an escape, but wishing also to 
proceed in the original action, ruled the sheriff to bring A the body; 
the Court, upon application, discharged the rule (6). 


When and how obtained and served.] In term time, this rule is a 
side bar rule, and may be drawn up by the clerk of the rules, as a 
matter of course, on producing a prrecipe for it; or it may be obtain- 
ed by motion in Court. In vacation, you should obtain a Judge's or- 
der for the sheriff to bring in the body, which will have the same ef- 
fect as the rule for that purpose, although no attachment can issue 
for disobedience of such order, until it has been made a rule of 
Court. {R. H, 3 W. 4). Obtain this rule or order in the mode already 
directed ante, 133, as to obtaining the rule or order for the return of 
the writ, except tlmt you pay the clerk of the rules only 4s., or, if to a 
county palatine or the cinque ports, 4s. 6d. (^c)* Care should be taken 
that there be no unnecessary delay in obtaining this rule or order, af- 
ter the eight days have elapsed from the execution of the writ; for 
where a writ of latitat was returned in Hilary term, and the rule to 
bring in the body not taken out until the Michaelmas term following, 
the Court set aside an attachment for not obeying it (d). It may be 
obtained even on the day the sheriflT returns the writ, provided the 
time for putting in bail have then expired (e) ; but not before the 
time for putting in bail has expired (/). 

It was formerly the practice, when the sheriff was out of office, to 


{s) See Res v. Smithies, 3 T. R. 351 ; 
Barnard v. Berger, 1 New Rep. 121 ; R. 
M. 3W.4, r. 13. 

(y) R. M. 3 W. 4, r. 13. See the forms 
of affidavits. Chit. Forms, 53, 54, and 
the attachment and proceedings there- 
on, Id. 54, 56, 57 . 

( 2 ) Rjsx V. Sheriff of Middlesex, 8 T. 
R. 258; Rogers v. Mapleback, 1 H. Bl. 
107; Price v. Street, Barnes, 102. 

(o) See 2 Saund. 61 d / WoeiJ^ v. Ctol- 
lingwood, 1 Wils. 262. . 

(f>) Berwick Walton, 2 B, & Aid. 


623; 1 Chit.'Rep. 393, S.C. 

{c) See fonn of the rule or order. Chit. 
Forms, 54, 65. ... 

(d) Ilex V. Sheriff of Smrrey, 7 T. R- 
452; and see Rex v. Sheriffs of London, 
In Peacock v. Leigh, 1 Taunt. IJ 1; Hus- 
ton V. Hatfield, 3 B. & Aid. 204. 

(e) Rex V. Sheriff of Middlesex, In 
Vouchee v. Levien,4 M.& S.427 ; see Hut- 
chins V. Hird, 5 T. R. 479; Rex v. She- 
riffs of London, 2 East, 241 , contrd. 

if) Rex V. Sheriff of Middlesex, in 
Pwfter V. Marsden, 8 East, 525; Rvlfe v . 
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proceed against him by distringas, to compel him to bring in the 
body ; but the practice has been altered in this respect ; and the 
plaintiff may now, within the time limited by law, rule or obtain an 
order on him to bring in the body, notwithstanding he be out of office 
before the rule or order is granted; (/f. T. 31 G. 3, r, 1); or if ruled 
on the last day of the term to bring in the body, and he go out of office 
before the next term, he will be liable to an attachment for not obey- 
ing the rule (i). In these cases, where the arrest was made by the late 
sheriff, care must be taken to rule the late, and not the present, sheriff. 

Service.'] It must be sewed in the same manner as the rule or or- 
der to return the writ. {See ante, p. 133). 


How complied with^ The time limited by this rule or order is four 
days in London and Middlesex, (72. T. 6 G, 3), and six days in every 
other county, &c. (72. T. 5 & 6 G. 2). Within the time limited by it, 
the sheriff must either bring the defendant into Court, or put in special 
bail and perfect it; otherwise the Court will grant an attachment 
against him, as presently mentioned (Ar). Formerly, if the rule ex- 
pired on the last day of the term, the sheriff had always the entire of 
the first day of the next term, to justify bail, or otherwise comply with 
the rule (1) ; but now the bail must, if the notice of exception require 
them so to do, (It. H. 2 W. 4, r. 17, post, 162), justify before a Judge 
in vacation. If the time limited have expired, and the rule or order 
be not complied with, the contempt is not purged by rendering the 
defendant, or by putting in and perfecting bail on a subsequent day, 
although before the attachment is moved for (m) ; and if two days 
time to justify be given, and bail are not justified on the last of the 
two days, an attachment may issue on that day (n); and if the 
defendant in such a case were to die, after the sheriff is once in 
contempt by not bringing in the body, the attachment might after- 
wards issue against him for the previous contempt, although the 
original cause abated by the defendant’s death (o). Where the return 
to the writ stated that the defendant was insane, and could not be re- 
moved without great danger, and that he continued so until the return 
of the writ, the Court refused an attachment against the sheriff (p). 
The sheriff is bound to obey the rule, notwithstanding the plaintiff’s 
proceedings are stayed by an injunction obtained by defendant (g). 

The sheriff is not obliged to bring the defendant actually into 
Court ; if he shew that he is in his custody (r), or have rendered in 


Stede, 2 H. Bl. 27C; Hutetdns v. Hird, 
5 T. R. 479. 

(i) Meekins v. Smith, 1 H. Bl. 629. 

(*) See FFoq^v. ColUngwood, 1 Wils. 
262; and see Moses v. Norris, 4 M. & S. 
a07; Her V. Sheriff of in Lfi»- 

ter V. Goidstein, 2 D. & R. 225; Vander- 
tuMden V. Britten, 4 D. & R. 155. 

</) iter V. Sheriff of MidcUesei, in 
Bnwn V. Culver, 8 T. R. 464* 

<m) R. H. 3 W. 4; Reje v. Sheriff of 
Middlesex, 8 T. R. 30. Sed vide Hex v. 
Sheriff of Middlesex, 2 M. & Sel. 562; 


Thorold v. Fisher, 1 H. Bla. 9. 

(n) Thompson*s hail, 1 Chit. Rep. 310; 
and see Her v, ShetifT of Middlesex, in 
IJster v. Goldstein, 2 D. & R. 225.^ 

<o) Hex V. Sheriff of Middlesex, 3 T • 
R. 133. 

{p) Otvettagh v. OiUett,^ B.& Ald.279; 
see Baker v. Davenport, 8 D. & R. 606, 
Perkins v. Meadker, I Dowl. P. C. 21 ; 
ante, 1:34. 

(q) Hex V. Sheriff of Middlesex, 1 
Dowl. P. C. 454. 

(r) Macleed v% Marsden, Barnes, 32. 
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discharge of his bail (j), it is sufficient ; and for this purpose, if the 
defendant be not in the sheriff’s custody at the return of the writ, 
the sheriff or his officer may put in bail for him, and these bail may 
immediately take him, and render him in their discharge (^), without 
justifying (w). 

Attachment.^ If upon the expiration of the time limited by the rule 
or order to bring in the body, the sheriff have not complied with it in 
the manner above mentioned, by having the defendant in custody, or 
by putting in and perfecting special bail, he will be in contempt, and 
subject to an attachment. If the sheriff so in contempt has been 
ruled to bring in the body, and the rule expires in term, you may move 
the Court for this attachment on the following day (j:) ; or if it expire 
on the last day of term, then you may move for it at the rising of the 
Court on that day {y ) ; or if it expire in vacation, you may move for it 
on the first day of next term. If the sheriff so in contempt has been 
ordered by a Judge, in vacation, to bring in the body, then in the 
term next following such order, you should make such order a rule of 
Court; fur which purpose, give a brief to counsel “ to move to make 
the J udge’s order a rule of Court which requires counsel’s signa- 
ture only. It will not be necessary to serve such rule of Court, or 
to make any fresh demand of performance thereon; but an attach- 
ment may be forthwith obtained for disobedience of such order, and 
this whether or not it has been performed in the mean time, (it, 

3 IT. 4). It is essential that it should be moved for without any unne- 
cessary delay, otherwise the Court will not grant it : where the rule to 
bring in the body was served on the 19th November, and the attach- 
ment not sued out until the 9th March, the Court set aside the attach- 
ment («). So, where the rule was served on the 11th February, 
and the attachment did not issue till the 3rd of May, returnable the 
4th, and the defendant had become bankrupt in March, whereby 
the sheriff had lost his opportunity of proving the debt under the 
commission, the Court set aside the attachment (o). If the sheriff 
being served with the rule or order to bring in the body, afterwards, 
and, before it expires, go out of office, he is liable to the attachment, 
in the same manner as if he were still the officer of the Court (b)m 
The rule for the attachment is absolute in the first instance ; and may 
be moved for on the last day of term (c). 

This attachment is moved for in term time, on an affidavit of service of 
a copy of the rate or order, and that the original was shewn at the same 
time (d), and also that no bail has been put in, or that bail has been 

{s) Rex V. Sheriff of Middlesex, in 591; 1 Chit. Rep. 35G, n.; Rex r, She- 
Brown v. Culver, 8 T. R. 484; Rex v. riff of Middlesex, in Davis Allen, I 
Sheriff" of Middlesex, 7 id* 527. Dowl. P. C.53; see Tidd, 0th ed. 312. 

(t) Rex V. Butcher, Peake, ICO. (s) Rex v. Perring, 3 B. & P. 151. 

(m) Rex V. Sheriff of Middlesex, 7 T. (a) Rex v. Sheriff" of Swrey, in Mor- 

R. 527. Vide post, 151, 1()4. f, is v. Duffield, 9 East, 4«7. 

(j:) 2 Saund. 61 d. See Rex v. Sheriff <6) Meekins v. Smith, 1 H. Bl. 629. 
of Middlesex, In Brown v. Culver, 8 T. (c) 1 Bur. 651. 

R. 464, ante, 136. (d) Rex v. Smithies, 3 T. R. 351. 

(y) Rex V, Sheriff" of Surrey, 11 East, 
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put in hut not justified (e). And in the case of a Jud^e*s order to 
bring in the body, the affidavit should also state that the order has 
been made a rule of Court in the term next following such order. If 
the affidavit be not sufficient, the Court will allow an additional affi- 
davit to be made (/). 


3. The Attachmentrn 

The attachment is a criminal process, directed to the coroner when 
it issues against the present sheriff, or to the present sheriff when it 
issues against the late sheriff (g), commanding him to attach the sheriff, 
so that he have him in Court on a general return day (A) to answer 
** for certain trespasses and contempts by him lately done and com- 
mitted in ouir Court before us.” 

The attachment is sued out and proceeded on thus : Go to the 
Rule office, and get the rule for the attachment (i). Take it to the 
Crown office, and one of the clerks will make out the attachment (j) ; 
pay I3j. 6d, Then make out your bill of costs (including the coroner* s 
fee and 2s. ^d. for the warrant ), and take it and the attachment to 
the coroner, to whom it is directed, and he will grant a warrant 
thereon. Upon the return of the attachment, call on the coroner, and 
he will pay you. Or, if he do not, get a side bar rule at the Crown 
office for the coroner to returti the writ of attachment (k ) ; upon the 
expiration of that rule, if he have not returned the writ of attachment, 
move the Court for an attachment, upon affidavit of the service of the rule 
to return the attachment, and that the attachment was not returned, and 
they will grant an attachment against the coroner, absolute in the 
first instance (V), directed to elizors (m)\ and upon being taken under 
this attachment, the coroner of course will pay you the debt and costs. 
But if the coroner return that he has taken the sheriff, then get your 
clerk in court to obtain a rule for a habeas corpora to bring in the 
body of the sheriff, which rule is obtained upon counsel* s signature 
merely (w). And lastly, if the habeas corpora he not obeyed, move 
for a rule for an attachment against the coroner for not bringing in 
the body of the sheriff (o) ; and upon being taken under this attach- 
ment, the coroner will of course pay you the debt and costs. 

As to the amount for which the sheriffis liable, see post,pp. 148, 149. 


<e) See the form. Chit. Forms, 50. 
</) Rex V. Smithies, 3 T. R. 351, 

(^) 1 Sellon, 201. 
h) Rex V. Wilkins, 1 Str. 024. 

0 See the forms of the rules. Chit. 
Forms, 54, 56. 

(i) See the forms of attachments. 
Chit. Forms, 56, 57* 

(fc) See the form. Chit. Forms, 58. 
(0 Andrews V. Sharp, 2W. Bl. 911; 


Rex V. Peckham, Id. 1218. 

(m) See form of rule for the attach- 
ment, Chit. Forms, 58; and of the at- 
tachment, Id. 

(w) Rex V. Whalet/, 1 Chit. Rep. 249; 
see the form of the rule. Chit. Forms, 
58; and of the habeas corpora, id. 59. 

(o) See form of rule. Chit. Forms, 
56, No. 22. 
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Sect. 6. 

Proceedings on the Bail Bond, 

1. Assignment of the Bail Bond^ 138. 

2. Action on the Bail Bond, by the Plaintiff, 140. 

3. Action on the Bail Bond, by the Sheriff, 142. 

1. Assignment of the Bail Bond, 

In what cases,"] Where the defendant is arrested and the sheriff 
takes a bail bond, the sheriff shall, at the request and cost of the 
plaintiff or his attorney, assign to the plaintiff such bail bond, by in- 
dorsing the same, and attesting it under his hand and seal, in the 
presence of two or more credible witnesses. (4 A, c, 16, 20). 

If the bail to the sheriff be sufficient, it is usual for the plaintiff to 
take an assignment of the bail bond, and proceed upon it, instead of 
proceeding against the sheriff. For this purpose, if in Middlesex, 
apply at the sheriff's offide in Red Lion Square, — if in London, at the 
secondary* s office, 28, Coleman Street, — or, if in any other county, at 
the office of the sub-sheriff or of his ageiit in town / and the bond, with 
an assigfiment to the plaintiff indorsed on it, will be given to you ; in 
London and Middlesex pay ts,; in amj other county, S(c, 6if. 8d.(p), 
The bond may be assigned in any county (q). 

If the sheriff refuse to assign the bond, the only remedy is by an 
action on the case against him (r). The plaintiff, however, cannot 
take an assignment of the ball bond after service of the rule of allow- 
ance of bail («), or if the defendant have rendered himself before the 
return of the writ(^); nor can he insist on it after suing out an 
attachment against the sheriff for not bringing in the body, for, by 
doing so, he has made his election to proceed, against the sheriff ; yet, 
in such a case, the plaintiff may take an assignment of the bond, if 
the sheriff choose to assign it («). Nor can he insist on it after he 
has ruled the sheriff to bring in the body (x), though this was for- 
merly otherwise (y). 


When and how,] It is said that the bail bond may be assigned 
before it is forfeited (z) ; but this is not usual, nor in all cases advis- 
able ; and the plaintiff cannot in any case proceed upon the bond 
before forfeiture, nor can he proceed on it pending a rule to bring in 


( p) Sec the form of the assignment. 
Chit. Forms, 50. 

(V) V. Heather, 2 L. Raym. 

1455, 2 btr. 727, S. C. 

(r) Stamper v. Milboume, 7 T. R. 
122; and see Mendez v. Bridges, 5Taunt. 
325. 

(«) Murray v. Durand, 1 Ksp. 87 ; and 
see How v. Lacy, 1 Taunt. Ill); Rex v. 
SheriflFof Middlesex, 4 T. R. 403; post, 
»p. 143. 

(f) Jones V. Lander, 6 T. R. 753; 
Stamper V, Milboume, 7 T. R. 122; Hyde 
V. IVhiskard, 8 T. R. 456; Plimpton v. 


Howell, 10 East, 100; see Broton v. 
nings, 2 B. Ac Aid. 768. 

(u) Pople V. fVyatt, TS'^ast, 215; 1 
Cnit. Rep. 394, n. 

(x) Wrigfit V. Walker, 3 B. dc P. 564; 
Blackford v. Hawkins, 7 Moore, GOO, 1 
Bingh. 181, S. C., Posteme v. Hanson, 
2 Saund. 60 b; and see 7 B* & Cres. 
480, n. 

(y) Robinson v. Owen, Tldd, 9th ed. 
297; 10 East, 34. 

(s) Parodies v. Holiday, Bames, 77; 
but see Dent v. Westfm, 8 T. R. 4. 
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the body. (iJ. //. 2 W, 4, reg, 23). But, at any time after forfeiture, 
the plaintiff may take the assignment (rz). 

The assignment must be made by indorsement on the back of the 
bond, under the hand and seal of the sheriff or other officer, and 
made in the presence of two or more credible* witnesses. (4 yf. c. 16, 
s, 20). It need not be stamped. (6 G, 4, c. 41). 

By whom,'] The assignment’ may be made by the under-sheriff, in 
the sheriff’s name, or by the sheriff himself; but not by the under- 
sheriff's clerk, or it will be void (&). 

Effect of By taking an assignment of the bail bond, the plain- 
tiff discharges the sheriff, and cannot afterwards call upon him even 
to return the writ; provided the bond be valid. {^AntCy ip, 132). So, 
after the us^ignment, the plaintiff cannot demand a plea, or otherwise 
proceed in the original action, without waiving his right of action on 
the bail bond. Formerly, if after the assignment the bail to the 
sheriff became bail above, the plaintiff could Hiot except to them ; but, 
by the late rule of U, T, 2 IF. 4, 15, * this is now otherwise, 

p. 159). 

2. Action on the Bail Bond, hy the Plaintiff, 

When and how to he brought,] If the bail bond be forfeited, the 
plaintiff, after assignment, may bring an action on it in his own name. 
(4 A, c, 16, 20). And though he become bankrupt the action may 

be bro*ught in his name (a). 

The bail bond is forfeited by the non-appearance of the defendant; 
that is to say, by his not having put in special bail, (if he be not in 
custody in the action), within eight days after the execution of the 
writ of capias on him, inclusive of the day of such execution, or, if 
special bail be put in within that time, then by his not perfecting 
them in due time. 

If bail be not put in in time, the plaintiff may proceed upon the 
bail bond, unless bail be not only put in, but also justified, (whether 
excepted to or not), before action brought (/). But where persons 
are put in as bail, who cannot, according to the rules of the Court, 
become bail, the plaintiff cannot treat this as a nullity, and proceed 
upon the bail bond, but must except to the bail, and proceed as if 
regular bail had been put in {g). This latter rule, however, does 
not apply to the case of a practising attorney, or a practising attor- 
ney's clerk being put in as bail (except for rendering only), in which 
case the plaintiff may treat the hail as a nullity, and |ue on the bail 
bond as soon as the time for putting in hail has expired, unless good 
bail be put in in the mean time. {/?. H, 2 W, 4, reg, 13). 

(a) Merryman v. Carpenter ^ 2 Sir. see Collett v. Bland, 4 Taunt. 715; 
12$2. Before the 2 W. 4, c. 39, the Wj/nne v. Clarice, 6 Taunt. 049. 

plaintiff could not, in the Court of ( 6 ) Kitson v. Vagg, 1 Str. 60. 

Common Pleas, take an assignment of (e) MS. T;T. 183i, K.B. 

the bond after two terms from the (/) See Turner v. Cary, 7 East, ( 1 O 7 . 

term in which the wxit was returnable. {g) Hawkins v, Mdgnall, Doug 4W; 

Sparrow v. Naylor, 2 W. Bl. 876; and Rejc v. Sheriff of Sterrey, 2 East, 181. 
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By R, II, 2 W, 4, r. 24, tlie action on the bail bond could not in 
aijy case be commenced until the expiration of four days exclu- 
sive from the appearance day of the process, if the arrest were in 
London or Middlesex, or until the expiration of eight days exclu- 
sive from the appearance day of the process, if the arrest were in 
any other county. {^R, H, 2 W, 4, reg, 24) (i). But this rule is not 
now applicable to the action on a bail bond taken on an arrest 
under tlie process prescribed by the recent act, 2 fK 4, c. 39 (Ar). 

When the sherifi' is ruled to bring in the body, proceedings can- 
not be taken on the bail bond until that rule has expired; (R, 
H, 2 W, 4, r. 23); and if bail above are justified before that time, 
the bail below may, in an action on the bond, plead comperuit ad 
diem, and that plea is satisfied by the production of the recogni- 
zance roll, containing an entry of the defendant’s appearance gene- 
rally, and such roll may be made up at any day before the day given 
for producing it (1), 

In order to commence an action on the hail bond, after having o&- 
tained an assignment of it, sue out a writ qf summons against the hail 
and principal, and serve them with copies thereof, Afterioarda deliver 
your declaration {m), and proceed as in ordinary cases in nonbaildhle 
actiofis, (See post, 441, 456). You must take care to commence 
action, against all the parties to the bond jointly, if they be forthr 
coming and can be served with tlie process, or if there be not soitie 
other good reason for suing them separately; for if separate ac- 
tions were broug£it against each of the parties, without any sufiH- 
cient reason for so doing, the Court or a Judge, upon application, 
would stay the proceedings in all, upon payment of the debt and 
costs in one of the actions only. (R, H, 2 IVm 4, r. 30) (n). Such 
application must, however, be made in a reasonable time, and, at 
all events, before verdict (o). If you cannot, however, . from eir*' 
cumstances, bring your action against all jointly, you must bring 
actions against them severally ; you cannot sue two of the thr^e 
jointly, without subjecting yourself to a plea in abatement for 
joinder. 


Where^^ The action, when brought by the assignee of the bond, 
must be brought in this Court, if the original action were oommeno- 
ed here(p). But ifrthe action be brought by the sheriff it 

may be brought in any Court, (i?. H, 2 W, 4, reg, 28). Thv de- 
fendant cannot take advantage of the action being 
wrong Court, under the plea of non eet factum (q), • ; . r- 


ii) See the former rule In C. P- T.T. 
30G.3; and Bondv, Xivans, 4B. 

864, 7 D.& R.374, 7B. & C. 478, 1 M. 
&R.298, S.C. ^ 

{Je) Hittary v. Rowles, 2 Dowl. P. C. 
201; and see, per Bayley, J„ Aistov, 
• VrAerhm, t C. & M. 494, 2 DowL P^ C- 

s* c« 

(0 n^hum V. OftMar, 7 B- 8k Cres. 
478, lM.di|l.898,S.C. SeeXtoddv* 
ArndboUti, I Cromp. 8 k J* 07* 


(m) See form of thedecjm^lbn. Chit. 
Forms, 69. 

(n) Key v. Hitt, 2 B. m Aid. 608, 1 
Chit. Rep. 337, S. • 

(o> Johnson v. Mobodomudd, P. 

C.44. 


ip) Mmiav. Aaeff, 3Wil8.348,2W. 
BL 838^ S. (!•; Res v. Hensey, l^BOr. 
640, 0 Ld. Ken. 366, S.C.; fFoAoisv; 
BM, aid. 1923. 

{q) might r, fTalnuley, 2 Camp. 396. 
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Vemte,~^ The venue may be laid in any county, the declaration 
stating the assignment to have been made in that county (9). 

Bail,"] Neither the principal, nor bail, can be holden to bail in an 
action on the bail bond; but when judgment has been obtained in 
an action on the bail bond, they may be holden to bail in an action 
on the judgment. {Ante, p, 70). 

3. Action on the Bail Bond, by the Sheriff, 

The only difference between the proceedings in this case, and 
when the action is brought by the assignee of the sheriff, is, that the 
action in this case must be brought in the name of the sheriff (r), 
although actually brought by the sheriff’s officer who took the bond 
(which is usually the case), and for his benefit alone. The action 
also may be brought in any Court, {R, H. 2 IV, 4, r. 28). The de- 
claration also is different, it being usually, as on a common money 
bond, without setting out the condition. 


Sect. 7. 

Setting aside or staging Proceedings, ^c, against the Sheriff 
or upon the Bail Bond, 

For irregularity.^ If any of the proceedings against the sheriff be 
irregular, the Court will set Uiem aside, or any attachment founded 
on ffiem, with costs. So, if any of the previous proceedings of the 
plaintiff, relative to the bail, be irregular, the sheriff is not liable to 
an attachment, upon such bail not afterwards being perfected. Thus, 
for instance, if bail be put in in time, but no exception be entered (s\ 
or merely a verbal and not a written notice of exception be given (t), 
or the notice of exception be intituled ** In the Common Pleas,” in- 
stead of “ In the King’s Bench” (a), or the like; the Court, upon 
application, will set aside the attachment for the irregularity, even al- 
though such irregularity have been waived, as respects the defendant, 
by his subsequent act (v); In the manuscript case, cited in note(z^), 
injra, Abbott, C. J., in making the rule absolute, said, ** In the case 
of attachments against the sheri^ it is best, as a general rule, to 
hold the parties to strict regularity in their proceedings.” So, 
where the attachment was obtained pending a summons to stay pro- 
ceedings in the original action, on payment of debt and costs, the 
Court set it aside for irregularity (r). So, where the arrest was 
made by a special bailiff^ in which case, we have seen, the plaintiff 

<o> Creg9on v. Heather, 2 Sir. 727* 2 two notices of justificatienu 
h, Kavm. 1455, S. C.; aed vide Imp. 16, (t) Cohn v. Davie, I H. BL 80. 

Dalt. as to the statement of the as- {u) MS. U. 1822. 

iment being made in that county* (v) Rogen v. MapkhaAc, 1 H, Bl. 106. 
) 2 Saund. 61 e, . Her v. Shei^F MideUeeeo, in 

) . Rogers y. MaplebacJe, 1 H. Bl. 106; WeodMiKard v. mmarn, 6 B* 2t,A}d. 746; 
__ eon v.Oarrett, 1 Chit. Rep. 174; and and emoe^poet, Vol. 2, Book Part 1, 
It Ib no waiver that the defendant serve Chap. 10. 
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canaot regularly rule the sheriff, either to return the writ or bring in 
the body {ante, 112, 132); the Court will set aside the attachment 
for irregularity, with costs. 

So, if there be any irregularity in the assignment of the bail bond, 
or in the proceedings in the action against the bail, the Court will set 
aside such proceedings for the irregularity with costs. Or, if the ac- 
tion on the bail bond be commenced pending a rule staying the pro<^ 
ceedings in the original action, the Court will set <aside the proceed* 
ings in the action on such bond, with costs {t/). When the defendant 
obtains a rule which stays the plaintid'^s proceedings, he is not end* 
tied, after it is discharged, to the same time for the purpose of taking 
the next step as he had when he obtained the rule; he would be only 
entitled, in such case, to have a reasonable time allowed him, for the 
purpose of taking his next proceeding; and it has been determined 
that the whole of the day on which the rule is disposed of Is a rea- 
sonable time for that purpose ( 2 ). So, if an action on the bail bond 
be commenced, after bail put in and justified and the rule of allow- 
ance served; or after bail put in, and during the time the defendant 
has, by the rules of the Court, to justify his bail, or after render, and 
notice thereof duly given (n); or the like; or before the expiration of 
a rule served to bring in the body (ante, 140) ; the Court will set aside 
the proceedings in such action for irregularity, with costs. So, if the 
plaintlfi* proceed against the sheriff after taking an assignment of the 
bail bond, the Court will set aside the proceedings for ir regular it y'i 
(see ante, 132); but, on the other hand, a plaintiff, we have seen 
(ante, 139), may abandon his proceedings against the sheriff, and 
proceed upon the bail bond (6). So, if it appear that the writ, upon 
which the defendant was arrested, is void, perhaps the Court would 
set aside the proceedings on the bail bond (c). They have refused to 
interfere summarily, where the defect was in the bail bond itself (d), 
but left the defendant to avail himself of it by plea. It seems, how- 
ever, they will, where the defendant has been arrested by a wrong 
name, and where the plaintiff has not used due diligence to obtain 
knowledge of the defendant's proper name, order the bail bond to be 
delivered up to be cancelled (e). 

Far other causes,"^ If the bail bond has been assigned, and the 
plaintiff proceed upon it, owing to some mistake of the defendant or 
his attorney in putting in bail, or the like, the Court will stay the 
proceedings upon the bail bond upon payment of costs, and order the 
mistake to be rectified (/); and the same, as to proceedings against 

(y) Swaytve v. Oramond, 4 T. R. 176. (b) PofiZr v. Wpatt, 15 East, 215. 

(s) Htufhss v.Watdm^ 5 B. & C. 771- (r) See MUla v. Brnd, 1 Str. 399. 

See St. mudaire v. 4 B. 57 C. 970* (d) Salter v. Shergold, 3 T. R. 572. 

7n.&R.458*S.C. {9) R. H. 2 W. 4, r. 32, ante, 90; Smith 

(a) It the notice be given before the ▼. Innea, 4 M. & Sel. 360; Kitchinf^ 

the Court will stay the der, 1 ('hit. R^. 282; Cbtes v« Ounn, 8 
proceedings* without costs. Anm. 2 Moore, 526* 1 Blngh. 424, S.C. 

Chit. Ren. 103; and see JBcItein v. Allen, (/) Garnett v. Heaviside, Bamei*63; 
8 T. R. 401 ; M^fseif v. Citmea, Id. 534; Hhtehhtson V. HanUnetUt, Id* 103. 
Lupine v. Barratt, 8 T. R. 222, 
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the sheriff. It is probable, howev^,v4Kat the Court would require, in 
this case, the same affidavit as is riequired upon the ordinary motion 
to stay regular proceedings against the sheriff, or upon the bail bond, 
upon payment of costs, as mentioned posty 1 47. 

If the plaintiff, without the knowledge of the sheriff, take a cogno* 
vit from the defendant for the payment of the debt by instalments, 
he cannot afterwards proceed against the sheriff (^) ; so, if the plain- 
tiff, without the knowledge of the bail, take such a eognovity he can- 
not afterwards proceed upon the bail bond (A); and where a plaintiff, 
with the consent of the bail to the sheriff, took a eognovity with a stay 
of execution for a month, it was held, that, although the bail con- 
tinued liable, the debt not having been paid, yet the plaintiff could 
not take proceedings against them, without giving them notice that 
the cognovit was unsatisfied: and proceedings taken without such no- 
tice were set aside (t). But after a bail bond has been forfeited, and 
an assignment thereof taken, time given to the principal will not dis- 
charge the bail, although given without their knowledge (^'). Where 
time was given to the defendant, at the instance of one of the bail, 
the Court refused to set aside an attachment against the sheriff on 
the application of the hail (/c). 

Where the bail bond is put in suit contrary to good faith, the pro- 
ceedings will be irregular, and set aside with costs (/). 

If there have been any unnecessary delay in obtaining an attach- 
ment against the sheriff, the Court will, in general, set it aside; as, 
for instance, where the rule to bring in the body was served on the 
19th November, and the attachment not sued out until the 9th of 
March, the Court set aside the attachment (w). So, where the rule 
was served in February, and the defendant had become bankrupt>«^|p 
March, and the attachmen^id not issue until the third of May, re- 
turnable the 4th, whereby me sheriff lost the opportunity of proving 
the debt under the commission, the Court set aside the attachment (n). 
But where the plaintiff, at the instance of the officer, forbore for ten 
days to enforce an attachment, the Court held that the sheriffi was 
not discharged by this indulgence to his officer (o). 

Perhaps, also, if, by any gross neglect any delay of the plaintiff in 
resorting to his remedy against the bail, the bail should be placed in 
a worse situation than they otherv^ise would have been, the Court 
might be induced to relieve the bafk^y setting aside the proceedings 
upon the bail bond (p). ^ 

The defendants having obtained an injunction staying the pro- 

(g) ilfljf v. Sheriff of Su-n'ey^ in 1 D. & R. 388. 

Brewer v. Clarke, 1 Taunt. l.W. (0 Sweeting v. Weaver, 11 Price, 734. 

(A) Farmer v.Thorl^, 4B. & Aid. 91; (m) Rex v. Perring, 3 B. & P* 151. 

and see the cases as to how far it will (n) Rex v, Sherff of Surrey, in Mor- 

be a discharge of bail above, Ctxft v. tie v. Duffi^d, 9 East, 467 ; and see Rex 
Johneon, 5 Taunt.319, 1 Marsh.59,S.C; v. Sheriff qf Surrey, 7 T. R* 462. 
Thomae v, Young, 15 East, 617; Bows- (o) Pople v. Wyatt, IS 215, See 
fieifA v^fjOiwer, 4Taunt, 456; MelviUe v. Rex v. Sheriffs ^ London, in Mandt v. 
Glendinihg, 7 Id. 126; post, 428. Russea, 1 D. & R. 163- 

(<) Clift V. Gye, 9 B. & C. 422. Cl>) See Heath v. Ariley, Bames« 61 ; 

if) Woomam v. Price, 1 C. & M. 852. Davenport v. Watt, Id. ; see <mte, 137* 
(k) Rex V. Sherff of Middlesex, in. 
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ceedings will not excuse the flPMMtt* from obeying the rule or order 
to bring in the body ; and, in case^f disobedience thereto, he is liable 
to an attachment ( 9 ). 

If the defendant die before the eight days inclusive after the exe- 
cution of the writ have expired, the Court will set aside the proceed- 
ings against the sheriff or upon the bail bond, and perhaps with costs, 
if the plaintiff knew of the death at the time he proceeded; but 
if he die after those eight days have expired, the Court will not re- 
lieve the sheriff, if he were in contempt at the time of the death (r), 
although they will, in many cases, relieve the bail under similar cir- 
cumstances. As to the bail, in such a case; — If the defendant die be- 
fore the time to which the plaintiff’s judgment (supposing him to have 
proceeded in the original action and obtained judgment) would have 
related, and either before or pending an action against the bail, the 
Court, upon application, will set aside the proceedings against the 
bail, upon payment of costs (s), and, perhaps, without costs, if the 
plaintiff knew of the death when he commenced his action against 
them ; but if the death do not happen until after the time to wdiich 
such judgment would have related, then the Court will not relieve the 
bail, but upon payment of the debt and costs in the original action, 
to the extent of the penalty of the bond and the costs of the action 
against the bail (^), unless the delay of not proceeding in the original 
action be attributable to the laches of the plaintiff ( 2 ^). 

If the plaintiff die, and the action be thereby abated : — If he die 
before the eight days inclusive after the execution of the writ have 
expired, the Court will set aside proceedings against the sheriff or on 
the bail bond (or) , and, perhaps, with costs; but if he die after the ex- 
piration of such eight days, the Court will set aside proceedings on the 
hail bond, on payment of costs, if the plaintiff could not have had 
judgment in the original action, had he proceeded in it (y) ; but if he 
could have had judgment, then only on payment of debt and costs, 
as above mentioned (s). But the Court, it should seem, will not re- 
lieve the sheriff, where he is in contempt previously to the plaintiff’s 
death. ( Vide supra). 

The bankruptcy of the defendant will not, it seems, discharge the 
bail (a). But if the defendant, or his bail, become bankrupt after the 
bond is forfeited, the plaintiff’s demand, being proveable under the 
commission, is barred by the ce'rtiiicate (b). Where the defendant 
became bankrupt and obtained his certificate before any action com- 
menced against his bail, the Court set a>ide the proceedings in such 
action (c). Perhaps the safer mode of proceeding for the bail in sucii 
a case would be to put in and justify bail, or render the defendant, 
and then apply in the ordinary way to stay the proceedings upon 
payment of costs. {Vide infra), 

(q) Rex V. Sheriff of Middlesex, 1 (r) Hutchinson v. Smith, 8 Mod. 240. 

Dowl. P. C. 454. iJ/) Rhodes, Barnes, 70 . 

{r) Rex V. Sheriff of Middlesex, 3 T. ( 2 ) Nutkins v. fVilkin, Barn^, 96- 
R. 133. (a) Woolley v, Cobb, 1 Bur. 244, 1 Ken. 

<#) Orton V. Vincent, Cowp. 71« 504, S. C. ; Tidd, 9th ed. 3(»5. % 

(0 Id.; Morleyw,Carr, Barnes, 112. ( 6 ) Cowi. 25; and see Uinsdme v. 

(«) See Heath v. Astley, Barnes, 61; Barnes, 2 B. & B. 8 , 4 Moore, 3.JO, S. C. 

Ikivenport v. Wall, Id. 62. (c) &mdei's v. Spincks, Barnes, 105. 

VOL. I. 


H 
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If the defendant be an alien^ out of the kingdom under 

the alien act before the eight days inclusive after the execution of the 
writ have expired, the Court, upon application, will order the bail bond 
to be cancelled (d), or set aside proceedings against the sheriff (cf). 

The proceedings cannot, it seems, be set aside, or the bail bond 
cancelled, on the ground of the plaintiff's attorney having neglected 
to take out his certificate, (y^nte, 24). 

If the plaintiff sue put two w'rits into two counties, and arrest the 
defendant who gives bail to the sheriff in both, the plaintiff may re- 
gularly proceed on the first bail bond (e). 

It is not necessary to put in bail to the original action before mak- 
ing the application to set aside the proceedings for irregularity or for 
being against good faith ; though it is so before making the applica- 
tion to set aside proceedings which are regular (/). 

Staying regular proceedings y upon payment of The cases 

we have hitherto considered are those in which, either from irregula- 
rity or other cause, the plaintiff ought not to have commenced or con- 
tinued proceedings against the sheriff or bail. But even in cases 
where such proceedings are perfectly regular, and have been proper- 
ly commenced and continued, the Court exercise a discretionary pow- 
er to stay them upon certain terms, in order to let in a trial of the 
merits. This power, with respect to proceedings upon bail bonds, is 
given to the Court by stat. 4 & 5 Ann, c, 16, s. 20, which enables 
them to afford, by rule, such relief to the plaintiff or defendant in 
the original acti<»n, and to the bail, as is agreeable to justice and rea- 
son; and such rule shall have the nature and effect of a defeazance to 
the bail bond;”’ and in analogy to this, the Court have adopted a si- 
^ milar practice with respect toproceedings against sheriffs. The terms 
i upon which such proceedings, either against sherifis or upon bail 
{ bonds are stayed, are these ; If the plaintiff have not lost a trial, the 
\ proceedings are stayed upon payment of the costs incurred by the 
f plaintiff by such proceedings (g), and, if necestery, that^the defen- 
dant shall receive a declaration, plead issuably, and take short notice 
of trials but if the plaintiff have lost a trial, the attachment shall re- 
main in the office, or the bail bond stand as a security for the debt 
and costs in the original action, plaintiff should have a ver- 

dict (A), even although the bail sb'f^ld have rendered their princi- 
pal (f)» unless the delay have arisen from the plaintiff's own laches (A). 
A trial may, it seems, be considered as lost in cases where the plaintiff 
has declared de bene essey and has been prevented, from want of spe- 
cial bail being perfected in due time, from entering his cause for trial 


(d) PosteU V. Williams, 7 T. R, 517- 
(ff) Bullock V. Morris, 2 Taunt. 67; 
Pot/^l V. Henderson, 1 Chit. Rep. 31*2. 

(jT) Health V. Gurley, 4 Moore, 149, 
post, 142^ 

(g) 1 ^ Key V. mn, 2 B. & Aid. 598, 
1 Chit. 337. S.C. 

(h) R. H. 2W.4, r.5; HUlv^Bott, 
4 T. R. a52; G^-avett v. WUliatns, Id. 
note (»); CaUan v. Tye, 2 H. Bl. 235; 
R. M. 8 A. r. 1, (c) ; 2 baund. 61 e/ Hex 


V. WettenhaU, 5 Taunt. 666; Merrj/~ 
man v. Carpenter, 2 Str. 1262; Btanden 
V. Blakie, 13 Price, 114. 

(i) Whitehead v. PhUHps, Aid. 

sai, 1 Chit. Rep. 270, S.C.; Hodge v. 
Hopkins, 1 Dowl. P. C. 431. 

{k) Hutchinson V, HardcastletBames, 
103; and see Id. 61, 62; Pigottv, Truste, 
3 B. 5c P. 221 ; Merryman v. Carpenter, 2 
Str. 1262. 
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in a town cause, in the term next after the term, or the vacation of 
the term in which the writ is executed; and, in a country cause, at the 
ensuing assizes. {See R, //. 2 IV. 4, r. 5), And in order to entitle the 
plaintiff to have the attachment or bail bond stand as a security, ac- 
cording to the above rules, he must have declared de bene ease (/). 
If the bail bond be thus ordered to stand as a security, the plaintiff 
may, by the rule of H. T. 2 JV. 4, r. 29, sign judgment on it; so 
that he need not as formerly proceed to trial thereon: and the bail 
should therefore take care, before agreeing that the bail bond shall 
stand as this security, to ascertain that they have no defence to the 
action on the bond. If the bond is thus to stand as a security, the 
plaintiff may, if the declaration on the bond be not already delivered 
or filed, prepare the same, and sign judgment thereon without fur- 
ther calling on the defendant to plead, first entering an appearance 
for the defendant, if the defendant has not already appeared. 

By R. M. 59 G. 3, no rule shall be drawn up for setting aside 
an attachment regularly obtained against a sheriff for not bringing 
in the body, or for staying proceedings regularly commenced on the 
assignment of any bail bond, unless the application for such riilet. 
shall, (if made on the part of the original defendant), be grounded on 
an affidavit of merits; or (if made on tbe part of the sheriff, or bail, 
or any officer of tbe sheriff,) be grounded upon an affidavit, shewing 
that such application is really and truly made on the part of the she* 
riff, or bail (m), or officer of the Ijheriff (^s the case may be), at his or 
their own expense (n), and for his or their only indemnity, and with- 
out collusion with the original defendant (o). Upon an application to 
set aside an attachment, the affidavit must be intitled, ** The King 

against the Sheriff of , in a cause of against to set 

aside proceedings on the bail bond, it is intiiled in the original ac- 
tion, or in the action on the bail bond(p). The affidavit of merits 
above mentioned must state positively that tbe defendant has a good 
defence to the action <*upon the merits ( 7 ).” It seems, that though 
the motion be made^ behalf of the bail, yet the affidavit need not 
state on whose behalf it is made, if it state that there is a good de- 
fence upon the merits (r). If the affidavit be defective, the Court will 
perhaps give time to produce a further one («), 

Previously to the making of application, you must either put in 
and perfect bail in the original ^tion {t) ( and the notice of hail in 

<0 Rexy. Sheriff o( Middlesex, 1 Dowl. trial. Id. (57- 
P. C. 454. (p) See heples or lAncs v. Chetwood, 

(m) Merryman v. ^uildile, 1 Chit. 1 Dowl. P, C. JtsJl, 10 Law J. 71), S. C.; 

Rep. 127 . 4 T. K. (i»8. «!!»; Kelly v. fVromer, 2 

(n) Rex V. Sheriff of Middlesex, 1 Chit. Rep. 100; Rttbertsv* Giddina, 1 B. 

Dowl. P. C. 419. & P. 337 . 

(o) See the form of this affidavit, < 9 ) MS. E. 1822. Grtdtick v, Bailey, 
where the application is made upon the 6 B. & Aid. 70.3 , 1 D. & R. 155,S.C. ; Rex 
part of the defendant, Chit. Forms, v. .Sheriff of Middlesex, 1 Dowl.P.C. 398. 
63, 65; where the application is made (r> Bell v. Tayler, 1 Chit. lien. 572. 
on the part of the nail to the sheriff, {s) Merryman v. Quibble, 1 Ilep. 
Id. 64, 66 ; on the part of the sheriff’s I 27 . 

officer. Id.; on the part of the sheriff, (f) Heath v. Gurley, 4 Moore, 140; 
Id.; and see the form of an affidavit where the proceedlngswere irregular, Id. 
shewing that the plaintiff has lost a 

II 2 
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that case must be, that the defendant will put in and perfect hail on 
such a ddy(u), unless hail have been put in already, in which case the 
w>tice will he a notice of justification only), or render the defen^ 
d€int{x). The plaintiff may then oppose the justification of the hail, 
without its being a waiver of the hail bond (y). Immediately upon 
the rule's being made absolute, get an appointment on it from the Mas- 
ter, serve, t^copy of it on the plaintiff's attorney, tax your costs {z), 
and pay (hem without delay, otherwise the rule or order will not ope- 
rate as a stay of proceedings; and then plead to the action. Where 
the defendant jji such a case pleaded the general Issue, ahd afterwards 
a plea of bankruptcy puis darrein continuance; as the affidavit upon 
which the proceedings on the bail bond were set aside did not state 
that the application was made on the part of the bail, the Court in 
one instance set aside the latter plea, and restrained the defendant to 
his plea of the general issue, upon the ground that when the proceed- 
ings were stayed in the action upon the bail bond, it was intended 
that the defendant should only question the validity of the original 
debt {a). It has, however, been since decided, after the proceedings 
have been stayed generally on payment of costs, that the defendant 
may plead his bankruptcy in the original action (o). But he cannot 
plead in abatement (c). 

The application may be made at any time. It has been granted 
even afler execution sued out and executed against the bail It 

may he made on the^ame day the bml justified (e). 

It may be necessary to observe, that when the proceedings are 
against the sheriff, the Court will on no account relieve him, if it ap- 
pear that he has been guilty of a breach of duty, as by letting the de- 
fendant out of t:ustody without taking from him such a bail bond as 
is required by the statute (f ) ; and this, whether the application be 
made on the part of the sheriff, or the defendant (g). 

If the attachment be not set aside, the sheriff can be discharged 
from it only by payment of the wbple debt and costs in the original 
action, to the extent of the penalty of the bail j|pnd (and not merely 
the sum sworn to and costs (h) ), and also the costs of the attachment, 
&c. (i). The sheriff after thus being obliged to pay the debt and 
costs, may put the bail bond in force against the bail, in order to re- 
imburse himself; but in general the sheriff is reimbursed by the offi* 

"Prest, 7 T. R. 109; R. r. Lever, 
Barnes, 34; Bim v. Bond, 6 Taunt. 6f>4; 
fjM>t8on V. Tindal, 1 Bing. 156; JRex v. 
Slferiffs of LoncUm, in Ijazarue v. Tan- 
ner, 9 Moore, 422, 2 Bing. 227* S. 
Vanderhaden v. Britten, 4 U. & R, 155; 
ante, 127* 

<.«r) Rex V. Sheriffs of Ltmdon, In Todd 
X. Jacob, 2 B. & Aid. 354.' 

ih) Rex X. Shexift (late) of Devon, 1 
B. & Adol. 159; Heppel v. King, 7 T. K. 
370; Rex x. Sheriff of Middlesex, 3 East, 
004; Kejr V. Sheriffs of London, 9 East, 
316; FowMs v. Mackintosh, 1 H. Bl. i:33. 

(t) See Rex v. SheilfEs of I^tidon, in 
Hollier V. Clark, 2B.& Aid. 192. 


(M) Boldero v- Gmy, Cowp. 769. 

(r) Whitehead v. PhUHpa, 2 B. & 
Aid. 5tt5. 

(y) Boldero v. Gray, Cowp. 769. 

(s) Key V. Hill, 2 B. & Aid. 598, 1 
Chit. Rep. 337, S. C. 

(а) jynvetm v. Levi, 4 B. & Aid. 249. 

(б) Sainsbury v. Gundon, 3 Man. & 
Ry. Ui. 

{c) Anon, 2 Salk. 519. > 

' (d) Lepine v. Barratt, 8 T. R« 223; and 
see Gregory y* Gurdon, Barnes, 74. 

{e) V. Johnstoit, 2 Chit. Rep. 

108. ^ 

(/) Her V. Sheriff of Swrr^, 7 T.R. 
209; Rexv, Sheriffs of London, in Todd 
V# Jacob, 2 B. & Aid. 354; and see Fuller 
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Special BaiL 

cer^ and the latter then sues upon the bail bond in the sheriff’s name^ 
The sheriff or ofScer cannot, after paying the debt and costs, *1nairi- 
tain an action against the def^ndant*for money paid (A). But an ac- 
don for money paid to the use of the defendant may be maintained 
hy a sheriff’s officer who has paid the debt and costs on an attach- 
ment against the sheriff, bail above not having been through 

the misconduct of the defendant in imposing»insufficieiS^kil dh the 
sheriff, and the defendant having promised to indemnify the officer 
both before and after the payment : though the officercaniiot recover 
beyond the debt (/). t 

So, if the proceedings upon the bail bond be not set aside or stay- 
ed, the bail can be discharged from it only by payment of the whole 
debt and costs in the original action, (and not merely the sum sworn 
to and costs), to the extent at least of the bail bond (m), together with 
the costs of the action against the bail. Where several actions, how- 
ever, are brought against the bail and principal, without sufficient 
reason for so doing, on application to stay the proceedings, the Cpurt 
or a Judge may stay them in all the actions, upon payment* of the 
costs in one. (R, //I 2 TV, 4, r. 30) (n). The application, however, 
should be made in a reasonable time, and at all events before ver- 
dict (o). In taxing the costs on staying proceedings on the bail bond, 
the master generally acts on the authority of this rule, and ha^may 
allow the costs in one action only, 

Sect, 8. 

Special BaiL 

1. Bail pnt in and justified in T<n§fn, to 175. 

2. Bail pat in in the Country^ 175 to 179- 

3. Bail put in and jUiUtified, when the Defendant is in Custody, 179 

4. Paywg Money Court in lieu of Bail, 180 to 182. 

1. Bail put in and justified in Town. 

Hliat and in what cases r^g^iifite.'} Special bail, (or bail above, as- 
they are sometimes termed»^^ w e persons who undertake generally 
that if the defendant be Cond^raed in tlje action, he shall satisfy the 
costs and condemnation, or render himself to the custody of the mar- 
shal, or that they will do it for him (p). 

The ball rnust consist of two persons at least; where the debt is 
large, the Court or a J udge will allow th^e or four persons to become 
(*) PitttAer V. BaUey, g-East, 171. P. C. 44. 

<|) White V. Lerowh 1 M- & M. 347- (£) As to bow far the ball are liable, 

(m> Stevenson v. Qimeron, 8 T. R. 28; se^post, 415. If ball are' put In t^fter 
Jaeksm v. Hassell, Doug. 33Q; Orton v. judmei:^, their recognisance is taken 
rintent, Cowp. 71 » MUcheU v. Gibbons, in doulile the amount of theHum reco- 
IH. B1.76; and see Austen v. Fenton, vered. •< pose, 154). Formerly, if. the 
1 Taunt. 23. , action by bill, theilMil undertook 

(n) See Keyy. HUl, 2B. &Ald.50B, generaB^ as they now do> if by orJ- 

1 Chit. Rep. S. C. ginal, undertook in a sum certain. 

(o) ,fohnson v. MaodonaJd, 2 Dowl. ' \ 
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bail ia ditiRereiit sums, amounting together to the requisite sum (^) ; 
where the defendant was poor and was arrested for 700/., the Court 
granted a rule for three bail to justify instead of two (r); and there 
is also an instance of the Court having allowed one bail to Justify for 
4,000/*9 and two other bail for 2,000/. each, the sum for which bail 
was re<mif0d hemp; 4,000/. (s). And in some cases where the arrest 
is fo/a\ei^Iargesuin, even six or eieht persons have been allowed 
to become bail (r). 

When the defendant has been arre^d, and is afterwards at large 
on bail bond or otherwise, special bail must be put in ; or, in lieu of 
such special bail, the defendant, if he has made a deposit with the she- 
riff under 43 G. 3, 0. 46, s. 2 {ante, 126), must allow that sum, 
and pay 10/. additional as a security for costs to remain in Court, and 
enter a common appearance; or*, if he has not made such deposit with 
the sheriff, he must, in lieu of such special bail, pay the sum indorsed 
on the writ with 2D/j«|is a security for costs into Court, and enter a 
common appearance, (sec 7 4* 8 6?. 4, c. 7 1, post, 180) ; there being no 
other way in which the defendant’s appearance in court in a bailable 
action can be effected: and if special bail be not put in, or the money 
be not so allowed to remain, or be not so paid into Court hi due 
time, the plaintiff, if a bail bond have been taken, has the option 
either of taking an assignment of it and proceeding thereon against 
the bail, or of proceeding against the sheriff in order to compel an ap- 
pearance; or if a deposit have been made with the sheriff, he may take 
the money out of Court, and afterwards proceed in the action, if he 
think proper, upon entering a common appearance for the defendant; 
or if no batkbond have been given, or deposit made, he may proceed 
against the sheriff either by |ftion as for an escape, or by ruling him 
to return the writ and bria^Pb thi* body. 

But if the defendant, after he is at large on bail bond or otherwise, 
surrender himself to the^eriff, within the eight days afler the arrest, 
inclusive of the day of i^est, and the sheriff |||cept of the surren- 
der (tt), he is then considered to ail intents as hOTing continued in the 
sheriffs custody since the caption, and no action can afterwards be 
brought upon the bail bond (o); nog^n the plaintiff compel an as- 
signment of it (<o) ; and if any proc^Sllngs be taken against the she- 
riff, he may return the writ, See. |n the same manner as if the 
defendant had never been out of his"^^^l&tody (j;). 

There are also some acts of the plaintiff which, in contemplation 
of law, amount to a waiver upon his part of special bail; such as the 
dellvei^ of a declaration absolutely before bail fl put in, (2^ Af. 8 ji. 
r« I), demanding or accepting Orplea after a declaration de bene esse, 
and before bail put in (y), and the like. 

Who nuty be As to %ho may become bail will be found 

Itsannot be done without such (u) StomUton v.Wiison, 1 East, 383. 
leave; see Anon. 13 Price, 448^ See (v) JPUn^tan^. Howell, 10 IRanUlWt. 
ftirm of affidavit. Chit. Fomis, 68. Iw) SUnmper v. Mdboume, 7 T. H. 

(r) Skuter v. Bdwards, 1 Ddwl. P. C. 187; Jofisv v. Lander, 6 Id. 733. 

39i. (») See Jones v. Lander, 6 T. R. 733. 

<#) 1 Sellnn, 130; JeR v. DougfoM, 1 (y) I^ico v. Steeens, 1 Dowl. P. C. 48.'>, 

Chit. Rep. 601. Lister v. Wainhouse, Barnes, 98. 
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Who may be. By whoniy and when •put in, 

treated of post, 168, 369, while treating of the grounrls for opposing 
the justification of bail. It may be here noticed that where au attor- 
ney, knowing that bail were insufficient, put them in, and gave notice 
of justification, the Court held him jfersonally responsible for the costs 
of the opposition («). 

By whom put m.] Bail is usually put in by the defendant or his 
attorney. But it may be put in by the sheriff (a), or by the bail to 
the sheriff (6), for their indemnity; or by an attorney, in pursuance 
of his undertaking (c). No objection can, it seems, be taken to bail 
on account of their having been put in by an uncerti^cated attorney 
{antCt 24). It is usual for the attorney, employed by the sheriff or 
his bail to put in and justify bail above, to describe hjmself as the 
attorney for the defendant in the notice, though not actually em- 
ployed by him(d). It seems questionable whether bail can be put in 
by a new attorney without an order for changing the other attor- 
ney (e). Where two notices were given by different attornies, one for 
the defendant and the other for the sheriff of two different sets of 
bail, and the bail put in for the sheriff had already justified, the de^ 
fendant was held entitled to have his bail justified and allowed (/*). 


When put Bail may, it seems, be put in by the defendant after 
the writ issued, although no arrest has taken place or bail bond given, 
so as to protect the sheriff ; though, indeed, it has been said they 
cannot be so without plaintiff’s consent {g). it mmt be put in within 
eight days after the arrest of the defendant, inclusive of the day of 
such arrest (A). If the last of these days fall on a Sunday, the de- 
fendant has all the Monday following to put in bail (i) ; and so, if the 
last of the days be Christmas day. Good Friday, or a day appointed 
for a public fast or thanksgiving, del^ndant has all the following 
day to put them in. i^See R. H. 2 W. 4, reg.Viii.) And it seems that 
if the last of these days fall on any day between the Thursday before, 
and the Wednesday next after, Easter day, then the Wednesday next 

(z) Blundell v. Blundell, 5 B. & Aid. (e) Anon, 2 Chit* Rep. 87; Mdlper- 
533, 1 D. &R. 142, S. C. son’e bail. Id. 93; ante, 37; post, 165, 

(а) Peake, 199; IV heeler w. Rankin, 103, 164; but see Id. 70. 

1 Chit. Rep. 81, Id. 329, 5 Price, 660, {/) Wheeler v. Rankin, 1 Chit. Reji. 

but see Taplor v. Kvans, 8 Moore, 398, 81. 

1 Bing. 367, C, (ff) See Chit. Sum. Prac. 42; Barnes, 

(б) Berchere v. Colmn, 2 Str. 876; iee 43; Imp. C. P. 170; Hyde v. WhUkard, 
Rex V. Sheriffs of L^mdon, in Plomer v. 8 T. R. 457 ; Kvana v. Sweet, 9 Moore, 
Houghton, 2 B. & Aid. 604; Haggett y, 65C), 2 Bing. 271, S. C. 

Urgent, 7 Taunt. 47, 2 Marsh. 365, S.C.; {h) See the form of the writ of cyi- 

Bb-t V. Roberts, 1 M. & :R4. 177, 178, n. pias, ante,im. Formerly, bail must have 
In the Common Pleas, the sheriff may, been put in. If the arrest were In hon- 
even after he is in contempt for not don or Middlesex, within four days af- 
bringing in the body, put in bail to ter the return of the process, whether 
surrender the defendant without his by bill fR. M.8A. r. 1) or by original; 
consent, and although the original bail or within six days, if the arrest were 
piece is on the file. Hamilton v. Jones, within any other county. (R. M. 8 A. 
6 Bing. 628* !)• See Coulson v. Hammon, 2 B. & 

(c) aee Rjogera v. Reeves, 1 T. R.418, Cres. 626, 4 D. & R. 160, S. C.; Moses 

422, ante, p. 39. v. Norris, 4 M. & S. 397. 

(d) Gilmour V, Brindley, R. («) See R. M.8A.r. 1, (5); Studleyx. 

259. Siwrf, 2Stra.782. 
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aft6r Easter day will be considered as the last of the eight days. 
{^See antCf 59, sed quare.) Bail nnay be put in on a dies non juri- 
diousy provided it be not a Sunday (A:). They may be put in at 
any time pending the suit, to release the defendant if a prisoner (1), 
or to make one of the former bail a witness (m), and this, even at the 
trial (/»)^ They may be put in even after verdict (o), or after final 
judgment, and before defendant is charged in execution (/»); but bail 
will nothin gene^, be allowed to Justify after defendant has been 
brought up to be charged in execution in the cause (q). 

If, under the rule of T. T. 1 W. 4, the defendant have given no- 
tice (r) of justifying bail at the time they are put in, and the plaintiff 
has given notice of his being desirous of inquiring after the bail, then 
(unless otliewise ordered by the Court or a Judge) the time for put- 
ting in and justifying hail will be postponed and proceedings stayed, 
until the expiration of the* time required by the plaintiff’s notice. 
{R.T. 1 IF. 4, r.Xyposty 173). The plaintiff must not, however, by such 
notice require more than three days* time to inquire of the bail in case 
of town bail, and s\X days in the case of country hail, and such no- 
tice must be served at least one day before the time appointed for 
putting -in and justifying the bail. {Id») 

As regards the time for putting in and perfecting bail, where a rule 
for staying the proceedings has been obtained, if the rule should be 
discharged, the defendant has not then, it seems, as much time for 
such putting in and perfecting as he had at the time he obtained the 
rule, but (if not already done), he has only the whole of the day on 
which the rule is disposed of to put in or perfect, &c. bail (s). It 
should seem, therefore, that the defendant should either put in and 
perfect bail pending the rule nisi, stating that he does so without 
prejudice, and not serve the rule for the allowance of bail till after 
the rule nisi has been disposed of ; or (which would be preferable), 
should, on affidavits of facts and of the rule nisi, obtain an order 
that, in case the rule shall be discharged, he shall have time for put- 
ting in and perfecting bail, until three days after the rule nisi has 
been disposed of, without prejudice to such ^le, and on terms of 
placing the plaintiff in the same situation as if bail had been per- 
fected in* the ordinary time(0* 

If you wish an extension of the tl^e for putting in bail, you may, 
in general, obtain it upon a Judge’s summons (returnable before the 
time for putting in bail has expired),, ilhd consenting that the plaintiff 
shall be put in the same situation as if bail had been put in in due 
time (u). It is usual, however, to accompany this summons with an 


(A:) Baddeie^ v. A^ms, 5 T. R, I70. 

{1} Tidd, S)thed.279. 

(»*) Younfc V. Wood, Bames, 69 ; 

2 Chit. Rep. ItKS. 

(M) BaUUe V. Hole, 1 M. & M. 28^. 

i o) Di/ott V. Dunn, 2 Chit. Rep. 72, 
). & R. 9, S. C. ; Todd v. Ktherin^n, 
2 Marsh. 375. 

(/>) Stanton's bail. 2 Chit. Rep< 73; 
Dtivis f . Fowler*, Id. 74. 


{q) Bireham v. Chambers, J I Moore, 
343. 

(r) See form of notice. Chit. Forms, 

72 . 

{s) St* Hanlaire v. Btfam, 4 B* 6t 
Cres. 970, 7 B. & R. 458, S. C.; and see 
Glover v. Watmore, 5 B. & Cres. 769, 8 
D.&R. 6 O 7 , S.C. 

(t) See Chit. Sum. Pract. 325, note; 
and see the form. Chit. Forms, 72. 

{u) See V. Pratt, 6 Bing. 377* 
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How put in. 

affidavit of the facts, shewing why you want the time required — such 
as the dangerous illness of the defendant, or his sudden unavoidable 
absence preventing his attorney from ascertaining from him the names 
of his proposed bail, or the like. 

How put m.'] Bail may be put in before a Judge in town» a com- 
missioner in the country, or a Judge of assize in his 
in usually at the chambers, but sometimes at the h%hse of ode of the 
Judges of the Court; and is put in either absolutely (which cannot, 
however, be done without the consent of the plaintiff or his attorney, 
and which is not very usual in practice), or de bene esse, (that is, con- 
ditionally), subject to the plaintiff’s afterwards approving of or ex- 
cepting to them. Ba.il in an action in this Court is thu^utin: En- 
gross a bail piece on a plain piece of parchment, stating the day oh 
which the bail is put in, and the county into which the writ upon which 
the defendant was arrested issued, and the names of the parties, together 
with the names and additions of the bail and the sworn to (jc) ; you 
may procure a printed form at the stationer's. Take it to the Judge's 
chambers ; and, having the hail with you, apply to the Judge's' clerk, 
who will thereupon take the bail {y ) ; pay him 4j. in term, 5s. in vaca-^ 
tion. In this Court, and in the Court of Common Pleas, the bail do not 
sign the bail piece, as they do in ttie Court of Exchequer. Leave the bail 
piece at the Judge's chambers, where it remains' until the bail are per- 
fected. 

The bail piece must state the day of the month and year on which 
the bail is put in. It must also state the county, as in the writ upon 
which the defendant was arrested ; (72. M. 4 W.A) \ and if there be any 
mistake in this respect, the bail will be deemed irregularly put in 
Where the bail piece was not intituled of the Court or in the cause (a) , 
or it did not appear thereby that the perspn before whom the bail was 
taken was a commissioner (6), time was given to cure the defect. The 
names of the parties must also be stated cori'ectly (c) ; and the Court 
have refused to amend an error in such a ca6e, without the consent of 
the bail {d) ; but they have allowed it where the bail were rightly named 
in the notice of bail, the bail reacknowledging their obligation (e), 
and, on an error in this respect, they ivill allow the bail to justify a se- 
cond time (/). If the defendant' have been arresteef by a wrong name, 
the bail piece should state his.iright name, and that he was sued by 
the name in the writ; for if bail be put in by the name in the writ, the 
defendant will afterwards be estopped by it in that action from taking 
any advantage of the misnomer (g). But where the plaintiff sued out 
a writ against the deflSndant in his wrong name, the pracipe being 
right, and the defendant put in bail in his right name, the Court bct 

(JT) See the form. Chit. Forms, 69. 199; Fenton v. Ru^es, 1 B. & P. ,%6. 

<v) See form of the recognizance, {d) 1 Barnard. 214. 

Chit. Forms, 69. Anderson ^ Noah, 1 B. & P. HI . 

( 2 ) Smith V. Miller, 7 T. R. 96. See Croft v. Coggs, 4 Moore, 6fi. 

Res V. Sheriff^ of Middlesex, in Bridger (/) MS. E. T. 1014. 

V. Smith, 3 M. & Sel. 532. (g) See ante, lUO; Hole v. Finch, 2 

(а) HaWs bail, 1 Chit. Rep. 79. Wils. 393; '‘Smithson v. Smith, WiHes, 

(б) Simmons’ bail, 1 ChR. Rep. 9. 4ti2; Barnes, 94; Meredith v. Hodges. 2 

(c) Holt V. Frank, 1 M. & Sel. New Ueii. 453. 
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aside an attachment obtained against the sheriff for not bringing in the 
body, but without costs on either side(/t); and where the defendant 
was named in the notice of bail^ by his right name, as having been 
sued by a wrong one, but in the bail piece he was called by the wrong 
name only; this was deemed sufficient (/). The bail piece must also 
state correctly the surn sworn to; but the Court have allowed an 
amendment in this respect, where it appeared clearly to have arisen 
froma mistake (^'). if the bail piece is defective, it is a ground for 
opposing the bail. 

Where bail is put in after judgment, the recognizance is taken in 
double the amount of the sum recovered (k). 


Notice of putting in hail.^ When bail are thus taken de bene esse, 
the defendant’s attorney should give a written notice thereof to the at- 
torney of the plaintiff, without delay, (/i. M. lb C, 2), and before the 
time for putting in bail has expired, in order to prevent an assignment 
of the bail bond. It is no bail until such notice has been given. The 
notice may he given before the bail are put in. And in cases where 
you intend justifying the bail at the time of putting them in, (as you 
may do under the rule of 2\ 2\ 1 W, 4, r. 4), you must give four days’ 
notice of such putting in the bail, previously, before eleven o’clock in 
the morning, and exclusive of Sunday. WJierc you do not intend so 
justifying the bail at the time of putting them in, then it is not usual 
to give the notice until after they are put in (/). 

This notice must be intituled “ In the King^s Bench, and also in- 
tituled correctly in the cause (m). It must not be a notice of more 
than two bail, unless by order of the Court or a Judge, otherwise it 
will be irregular; (7t. //. 2 W'. 4, r. 18) (n); and if the Court or 
Judge so order it, the rule or order should be served before, or at the 
time of the notice. It must set forth, with truth and certainty, the 
names of the bail (o), and their addition of degree or mystery (/?). A 
school master {q), or clerk in the Custom House (r), may be described 
as a gciitlemaii. A “ shopkeeper” is, in general, a sufficient descrip- 
tion (r), but a ** manufacturer” is not(i^). if a false addition be given to 
the bail, as, for instance, “ gentleman,” where the person was a baker, 
or Scotch ale ageqt, or the like («) ; or, if the bail be not styled the 
younger,” where he and his father are of the same name the notice 

will be defective. But even where the names, &c. had, by mistake, 
been omitted altogether, the Court held, that the notice of bail could 


(7<) Boswell V. Atkins, 2 Chit. Rep. 66. 
(i) Anon. 2 Chit. Rep. 81* 

{j) Fafret v.P''anthiefifien, Bames, 69. 
(A:) Hill V. Stanton, 2 Chit. Rep. 73; 
Tidd, 9th eil. 251. 

(/) See the forms of notices in either 
case. Chit. Forms, 71.72. 

(m) Lorn, 237; 2 Chit. Rep. 77. 81. 
As to what is an improper title in an 
affidavit, see jK^t, Vol. 2, 8il9, 900. 

(n> See form of affidavit, &c. for 
leave *to put in more than two bail. 
Chit. Forms. 08, Chit. Sum. Prac. 319. 
(o) Loffi, 187- 


ip) Id. 281, 107; Anon. 6 Mod. 24; 
Anmi. 11 Mod. 2; Wood v. Chadwick, 2 
Taunt. 173; — - v. Costar, 5 Id. 554. 

(tf ) V. Pasman, 5 Taunt. 759. 

(r) Anon. 1 Chit. Rep. 494, n. 

(t) Fearnlej/s bail, 1 Dowl. P. C. 40. 
(m) Wood V. Chadwick, 2 Taunt. 173; 
JLoflt, 281, 187; Anon. 1 Chit. 494, n.; 
Darce!/*s bail. Id. 76; Moss v. Heaviside, 
it D. & R. 772; Fletnming*s bail, 1 C. & 
M. Ill, 1 Dowl. P. C. 641, S. C\; Ham- 
lets bad, 1 Id. 501. 

(te) Smith v, Mellon, 5 Taunt. 854, 1 
Mirsh. 386, S. C. 
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not, therefore, be treated as an absolute nullity (a:). In addition to these 
descriptions of the bail, by the rule of T. T. 1 IV, 4*, r. 2, it is ordered, 
that the notice also mention the street, or place, and number (if any), 
where each of the bail resides, and all the streets, or places, and 
numbers (if any), in which each of them has been rcsitlent at any 
time within the last six months, and whether he is a housekeeper or 
freeholder {y). This rule must be strictly complied with. A notice 
that the ba I had, “ ivithin the last six months, (instead of for the last 
six morjths), resided,’* &c. is not sufficient (a). And the actual, and 
not the rneie constructive, residence of the bail must be stated (a). 
The residence of a bail is sufficiently described by stating it to be at 
a place well known, as a village, without mentioning any street in 
it \b). The notice is sufficient if it state the residence of the bail for the 
last six inontbs, without going on in express terms to state that the 
bail has resided there for that period (r). If the bail has bad two 
places of residence, during the whole of the six months, one only of 
them need be mentioned in the notice (d), the object of tbi> part of 
the rule being to trace the party for six months in one residence. 
This rule and form of notice must be complied with, notwithstanding 
there be an affidavit of the sufficiency of the bail accompanying it (c) ; 
but, it seems, that a mistake in the notice, in the description of the 
residence of the bail may sometimes be cured by the affidavit of their 
sufficiency, if that be correct (/). If the bail to the sheriff have be- 
come bail above, it was usual to state that circumstance in the no- 
tice of bail ; but this seems now unnecessary. Notice of bail, as put 
in before one Judge, when, in fact, they were put in before another, 
is irregular (^t). 

The notice should regularly be given by the attorney for the party 
who puts in the bail, lii a case, however, where an attorney, ap- 
pointed by the bail to the sheriff, also put in and gave notice of bail, 
and proceeded to justification, this was holden to be regular, although 
the dcfmdant’s attorney had also given notice of bail, and there was 
no order to change the attorney (li ), 

The notice should be served either upon the plaintiff’s attorney 
personally, or upon some clerk or servant in his office. If he cannot 
be met with, and his office be not open, it will suffice to stick up a 
copy of the notice in the King’s Bench Office, and put another under 
the attorney’s door (i) ; and leaving the notice at a stationer’s, where 
the plaintiff’s attorney’s papers are usually left for him, has been 

{x) Puffh V. Emerp, 4 D. & R. 30. Dowl. P. C. 295, S. C. 

If) See the caj»es decided before this {d) Afwn, I Oowl. P. C. 169. 
rule, in fVeddult v. I B. <5t P, (e) Id. IGO. 

325; V. 5 Taunt. 554, ittc/lc- (/) Ward's hail, Exch. .5 Leg. Obs. 

man v. Hatvnft, 5 Taunt. 173. 63, 1 C. & M. 2H, 1 Dowl. P. C.596, S. 

(s) Johnson's hail, 1 Dowl. P. C.4.'58; C.; and s€?e Higf^a bail, 1 Id. 124. 

Wartfs bail, Exch. 12th Nov. 1»32, 1 {^) Kelly v.Wrother, ilijlui, llei). 109, 

Dowl. P. C. 596, 1 C. & M. 23, .S. C. {h) Hex v. Sheriffs of London, in Plo- 

{a) Thomson v. Smith, I Dowl. P, C- mer v. Hotsgptton, 2 fi. & Aid. 604; ante, 
340. 37. 151; pcA»f, 163, 164. • 

(b) Smith's bail, 1 Dowl. P. C. 499. (t) Atkinson v. Thompson, 2 «Chit. 

(c) Anon, 1 Dowl. P. C. 160; Fenton Rep. Hi; Anon, Id. 09. 

V. Warre, 2 C. & J. 54, 2 Tyr. 158, 1 
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deemed sufficient service (^*) But service on the master of a house 
in which the attorney had an office, is not, it seems, sufficient, unless 
some privity be shewn to exist between them (Ar). The service must 
be made before nine o'clock at night; (ii- Af. 41 6^. 3; R, H, 2 fV*4, 
r. 50) ; and though received and read after that hour, it is not avail- 
able even as a notice of the next day (1)* 

If the notice of bail be in any respect defective, or the service of it 
irregular, it will afford a ground for opposing the justification ; but in 
general, a defect in the notice will not make it a nullity, so as to ad- 
mit of the plaintiff's taking an assignment of the bail bond, &c. and, 
unless it has misled the plaiiitift’'s attorney, the Court will frequently 
^iive time to correct it or serve a fresh notice (w). 

j-lJAdavit of sufficiency accompgfi.y%ng notice of bail.~\ If the defen- 
dant be provided with good and sufficient bail, then, for the purpose 
of giving the plaintiff an opportunity of inquiring into their sufficiency, 
and avoiding expense and trouble to both parties, the defendant 
may (w), by the rules of T* T* 1 W* 4, r. 3, and //. T. 2 W. 4, r. 19, 
accompany the notice of putting in tbb bail with an affidavit of each 
of the bail, and which, after being intituled in the Court and in the 
cause, should be as follows: “ i?., one of the bail for the above- 

named defendant, rnaheth oath and saith, that he is a housekeeper for 
freeholder as the case may be] residing at [describing particularly the 
street orplace,and number, if any], that he is worth ( post, 157) property 
to the amount of [the amount required by the practice of the 

Courts] over and above what will pay ( p) all his just debts; [if bail in 
any other action, add and . every other sum for which he is now bail;^ 
that he is not bail for any defendant except in this action, [or if bail 
in any other action or actions, add, except for C, D. at the suit of E. F. 
in the Court of in the sum of M ; (f G. If. at the suit 

of /. A", in the Court of in the sum of £ ; specify- 

ing the several actions with the Courts in which they are brought, 
and the sums in which the deponent is hail;] that the deponent* s 
property, to the amount of the said sum of £ , [and, if bail in 

any other action or actions, of all other sums for which he is now 
bail as aforesaid,"] consists of [here specify the nature and value of 
the property, in respect of which the bail proposes to justify, asjbl- 
lows : — Stock in Trade, in his business of , carried on by him 

at , of the value of £ ; of good Book Debts owing to 

him to the amount of £ ; of Furniture in his house at , 

of the value of £ : of a Freehold or Leasehold Farm, of the 

value of £ , situate at , occupied by , or of a 

Dwelling House of the value of £ , situate at , occupied 

by pr of other property, particularizing each description of 

property, with the value thereof;] and that the deponent hath for 

(J) Anrm. 2 Chit. Rep. S2; Thompson's B. & P. 49; Pugh v. 4 I>. & R. 

bailt Id. 87* 30; Rex v, Sfterijf of Middled, in Dun- 

{k) Freeman's hml, 2Chitl Rep. 88* combe v. Crisp, 1 C. & M. 482, 2 Dowl. 

(0 Anorh 2 Chit. Rep. 88. P. C. 5, S. C. 

(Til) Fearfdey's hail, 1 Dowl. P.C. 40; (n) See Anon. 1 Dowl. P, C. 116. 

Bell V. Foster, 8 374, 1 Dowl. P. (p) The R. H. 2 W. 4, r. 19, seems to 

C. 271, S. C. ; IVallace v. Arrowsmith, 2 require these words — “ what will pay.” 
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.li- 
the last six months resided at [describing the place or places of such 
residence.]*’ 

Either the original^ or a copy pf this qffidavits must accompany the 
notice of bail, otherwise it would not be proceeding according to the 
above rules {q). If it be a copy^ as is most usual, then head it with 
the word ** copy,*’ or else refer to the original in some other way, by 
the notice of bail or otherwise {q). 

Though the form of affidavit thus prescribed is several, it may ne- 
vertheless be made jointly by the bail (j). And the affidavit will in 
general be sufficient, if the prescribed form of it be substantially though 
not literally pursued (^). The above form, as prescribed by the rule 
of 2*. T, I W, 4, r. 3, requires the bail to swear that they are “ pos- 
sessed of” the property; but the later rule of H» T. 2 W, 4, r. 19, re- 
quires that they shall swear that fllM^they are ** worth ” it, and if 
they do not, the affidavit will be insufficient (u). If the affidavit merely 
describe the bail as ** possessed of money in the funds,” without stat- 
ing in what fund the money is, the Court or a Judge would, if the 
plaintiff required it, give him time to inquire further as to the bail (ar). 
If a bail has had two residences during the whole of the six months 
mentioned in the affidavit, one only of them need be mentioned, the 
object of this part of the affidavit being to enable the plaintiff to trace 
the bail for six months in one residence (x)» An affidavit of suffi- 
ciency by country bail, purporting to be according to the above form, 
and not containing all its requisites, is good, if it be sufficient accord- 
ing to the old form noticed posf, 176. 

If the plaintiff afterwards except to the bail making this affidavit, 
and the bail be allowed, he will have to pHy the costs of the justifica- 
tion, {R. T, 1 W,4, r. 3); unless the Court otherwise order, and which 
they will do if the affidavit be not according to the above rules (y), 
or there be such a defect or indefinite description in the notice of bail 
or justification (z), as to justify the plaintiff in compelling a justifica- 
tion, or the Court or a Judge to give him time to inquire after the 
bail. If, on the other hand, the bml be rejected, the defendant will have 
to pay the costs of opposition, unless the Court or a Judge thereof 
otherwise order. 

Accepting of, or excepting to bail,} If the plaintiff, or his attorney 

tq) Westv. IVttliams, I Dowl. P. C. 11th January, 1333, MS. and 5 Leg. 
1G2, 3 B. & Adol.343, S.C. Ohs. 24(i, in which case the Court 

(«) j4twn. 1 Dowl. P. C. 115. granted the defishdaift time to cure the 

(tp Perrj/s bail, MS. Exch. 12th defect, and ordered the costs to be cost 
Nov. 1832, 1 Dowl. P. C. (j06, S. C. in the cause. Henahaw v. fVbolwrU^ 
Henshaw v. WotAwrich, 1 C.5tJ. 150. 1C. di J. 150$ JinrvIs’sRules, 00, n.; Ho* 

Where the bail swore •* he is not bait ma v, Jones, J Dowl. P. C. 704. B 
for any,’* without adding ** other per* in lVooUiaon*t ball, E. T. 1833, Sxch., 
son," it was held sufficient, Smith*s bail, Gurney, B., said, that, in future, time 

MS. 2nd Nov. 1832, K. B., 5 Leg. Obs. would not be granted to cure iU 
112, I Dowl. P. C. 514, S. C. Anon. iTJowl. P. C. 159. 

<u) Hutehinaon^a bail, 1 Dowl. P. C. \y) JackawAa bail. Id. 172. 

572, 2 C. a? J. 487t S. C.; COcUVa ball, 2 {z) Anon, Id. 128. Thompaon’a bail, 

Dowl. P. C. 19; TAoTRfMon’sbaU, Id. 50; 12th Nov. 1832, K.B. MS., 5 Leg. Obs. 

b»U, MS. 12th Nov. 1832, 1 225. 

Dowl. P. C. 805; Jono^a bail, Exch. 
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or agent, consider the bail, of whom notice have been given, sufficient, 
he&'will proceed in the action as usual, and the bail will be considered 
as justified. If, on the other hand, he considers them or one of them 
insufficient, or the proceedings a"s to ^hem irregular, he will then ex- 
cept to them, and for which purpose he will have to enter such except 
tiorty and give a notice thereof as mentioned below. He should, how- 
ever, be cautious in making such exception, especially in cases where 
the notice of bail has been accompanied by an affidavit by each of the 
bail of their sufficiency, in pursuance of the rules of T.2\ 1 W. 4, and 
//, T. 2 PT. 4, ante, 156; for if the plaintiff in such case except to the 
bail, and they justify, he will in general, as we have just seen, ante, 
157, have to pay the costs of the justification ; and though the bail 
should be rejected, he might, ifthe Court or Judge so ordered it, have 
to pay his own costs of the q|p[pition. 

If the defendant has given the four^dny notice that he will put in 
and justify the bail at the same, time, and has accompanied the notice 
with affidavits by them of their sufficiency, according to the rules no- 
ticed ante, post, 162, (provided they are to be so put in in 

due time), the]^laintiff must, if he be desirous of excepting to and op- 
posing the ball, give notice of and enter his exception to them at all 
events one day before the time for so putting in and justifying the bail 
(or before the further time, if any, required by and allowed to plain- 
tiff for inquiry into the bail,) has expired, otherwise they will be con- 
sidered as justified (5). If the defendant has given such notice of jus- 
tifying hail at the time of putting them in, but has not accompanied 
the notice with such affidavits by them of their sufficiency, then the 
plaintiff need not, it seeln^give any notice of his excepting to them, 
and they must justify, and plaintilf may oppose such justification at 
the time appointed^. If the defendant has not given such notice of jus- 
tifying bail at the of putting them in, then the plaintilf is at liberty 
to except to the any time within twenty days after the service 

of the notice of bail, and if he do not except to them within that time, 
they will be considered as accepted and justified (c). If the twentieth 
day happen to fall on a Sunday, then the exception may be made on 
the Monday. It is not necessary or indeed usual to except to added 
bail, if the original bail have been excepted to, for they must justify 
whether excepted to or not (d). And generally, if bail be not put in 

(6) Some doubt has been entertained &c.), necessary to e xcept to the bail, in 
in the profession, as to the meaning of order to compel # fl piiftcation. It is 
the rule of T. T. 1 W.* 4, r< 4; the words submitted, that theJBkmine of the rule 
of the rule are, <* that* if the plaintiff is as stated in the fnit, and that it is 
shall not give one day's notice of excep- confined to cases where the defendant 
turn to the bail bp umom such affidavtt hasjgiven notice of justifying the bail 
shall have been made, the recognizance at the time of putting them In, and has 
of such bail may ,be taken out of Court accompanied such notice with the affi - 
without further jusi ifleation than such davit of sufficiency. The rule does not 
affidavit.” It is to be observed, that apply to bail for a prisoner, nor to any 
the rule. In its wording, is extended to case where notice of excemion is not 
aU cases in which such affidavit of the necessary. WObb's bail, 1 l>owi. P. C. 
sufficiency of the bail is made: but 44fi* 

this could hardly be deemed the inten- (c) See Oldham v. BurreH, 7 T. R. 26, 
tion of it; for, even before the rule, it Goddard v. Demis, 9 Blngh. 80, 1 Dowl, 
was in all cases, (except In the cases ex- P. C. 278, S. C. ; and R. xd. B A. r. 2. 
pressly mentioned in the above text, («f) Gregory v. GurcCcm, Barnes, 74. 
and in the case of bail for a ptisoner. 
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in due time, they must afterwards justify, whether excepted to or 
not (e). When the bail are put in in proper time, and notice there- 
of given, they should be excepted to and notice of such exception giv- 
en to defendant's attorney before fhe sheriff is ruled (/). But if they 
are not put in at the time of ruling the sheriff, he must put in and 
perfect bail at his peril, or render the defendant in four days in a town 
cause, or six days in a country cause, without any exception; for 
otherwise, if the plaintiff excepted, the sheriff would have four days 
after exception to perfect bail, and by that means would have more 
than the time allowed him by the practice of the Court to return the 
writ and bring in the body (^). To render the exception of any avails 
the plaintiff must^ as we shall presently more fully notice, enter it in 
the bail book at the Judge's chambers, and afterwards give notice there^^ 
of to the defendant' s attorney. 

There are some cases, where the plaintiff by his own act may have 
precluded himself from excepting to bail. Thus, if, after bail are put 
in and before exception, the plaintiff declare absolutely, and not mere- 
ly de bene esse {h)\ or if, after declaring de bene esse, he demand or 
accept a plea (i); in these cases the plaintiff has waived all exception 
to the bail ; and if he do except to them, the defendant may consider 
the exception a nullity. And formerly, if after the plaintiff had taken 
an assignment of the bail bond, the bail to the sheriff were put in as 
bail above, the plaintiff could not except to them; but now, by the 
recent rule of II. T.2 IV. r. 15, he may except to them ; and even 
before this rule, when an assignment of the bail bond was taken af* 
ter exception, it was no waiver of the exception, but the bail were 
bound to justify (A-). 

It must be observed that the plaintiff’s attorney, by not excepting 
to bail id time, is deemed to acquiesce in their sufficiency, and in the 
regularity of the proceedings; and therefore he cannot afterwards 
treat the ball as a nullity, and take an assignment of the bail bond, 
although the bail put in were attornies or attornies’ clerks, or other 
persona not allowed to be bail by the rules of the Court {1). 

If the plaintiff or his attorney accept of the bail, or, which is the 
same thing, if he do not except to them within the limited time after 
the service of the notice of bail, or is precluded from excepting to them, 
the defendant's attorney may at once obtain the bail piece from the 
Judge's clerk, and file it with the signer of the writs (jm). 

Enterin^^^otice of exception.'] In order to except to bail, the 
first step is ta enter such exception. The giving notice of exception, 

ifi) Turner v. Caty, 7 East, (107; f’ut- Loefee, 4 Id. 835, post, 164. 
ter V. Prest, 7 T.R. 1(19; lioMero \.Gray, <fe) Hill v. Jones, 11 East, 321. 
Cowp.7(i9; Nunny.Rogers, 2 Chit. Kep. (0 Botogne v. Vautrin, Cowp. 828, 

108. 2 Doug. 467, n. S. C.; Rex v. Sheriff of 

(/) Lofft, 159; Kezv. Sheriff of Mid- Surrey, 2 East, 181; and fiee Huggins 
dleaex, 8 T. R. 258. v, Bambridge, Barnes, 81 ; Bell v. Gate, 

ig) Tidd, 9th ed. 256. 1 Taunt. 102; but see Venton v. Ruggles, 

{h) R. M.8 A. r. 2; and see Lister v. 1 B. & P.356; Wallace v.Arrowsmith, 2 
WdinhoUse, Barnes, 92, 1 Sel. 152. Id. 49, cont. 

<i) Id.; see Rexv. Sheriffs of London, <m) See R. M. 16 C. 2; R. M. 8 A. r. 2; 

in Marsh v. Russell, ID.&K. 163; Rex 1 Sellon, 148, 149. 

- V. Sheriff of Middlesex, in HaUiday v. 
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^out actually entering the exception, is a mere nullity, and is not 
simply an irregularity which may be waived by the defendant’s act- 
ing on the notice (n). In general^ the exception must he entered in the 
hail hook at the Judge's chambers (o), wUhin twenty days after service 
of the notice of bail; (/2. Af. 8 A. reg, 2) ; and if the twentieth day 
happen to fall on a Sunday, the exception may be entered on the 
Monday (p). But, in cases where the defendant has given notice of 
justifying bail at the time of putting them in, and has accompanied 
the notice with affidavits by them of their sufficiency, according to the 
rules of T, T. I JV. 4, and H, T, 2 IV. 4, ante, 156, post, 162, then it 
seems the plaintiff must, if he be desirous of excepting to them, enter 
his exception one day or more before the time of so putting and jus- 
tifying them has expired. Not only 7nust the exception be entered, 
but notice also of the exception must be given within the lime limited 
for such entry, ( Vide infra ). All this, however, must be understood 
as applying to bail put in in due time (<7) ; for if bail be put in after 
the time limited for doing so, they must afterwards justify, whether 
they are excepted to or not (r). 

After entering the exception, notice of it must be given to the de- 
fendant's attorney, {R. M. 8 xl, teg, 2, R, E, 2 G. 2), otherwise the 
entry itself will be of no avail («) : and, on the other hand, if notice 
of exception be given, but no exception be actually entered, it will be 
a mere nullity, and not simply an irregularity which may afterwards 
be waived by the defendant’s acting on the notice {f). In general, 
this notice must be given within twenty days after the service of the 
notice of hail or the exception will be void, and the bail need not 
justify (tt). In cases where the defendant has given notice of justi- 
fying bail at the time of putting them in, and has accompanied the 
notice with affidavits, by them of their sufficiency, according to the 
rules ante, 156, posti,^Q2, then it seems the plaintiff must, if he be 
desirous of exeepting to them, give notice of such exception one day 
or more before the time of putting them in and justifying them has 
expired. {^See R. T. I W. 4, reg. 3, 4). The notice must be in 
writing, a verbal notice is not sufficient (or). It must be intitled in 
the cause (?/). But if merely a verbal notice ( 2 ), or no notice whatever 
be given (o), or if theie be any other irregularity in the notice or 
service of it, yet if the defendant afterwards give notice of justiftca- 
tion, he thereby w'^aives the defect or irregularity (5) ^.^ If the excep- 
tion be made in vacation, and you are desirous tha4l||||||^ail should 

(n) Thtvaites v. Gallington, 4 D. &R. 

Hodthtn v. Gan'ett, 1 Chit. 

174 ; and see Rogers v. Mapleback, 1 H- 
Bl. ItHl. 

(o> Rer V. Sheriff of Middlesex, 5 B. 

& Cres. 385). 8 D. At R. 149, S- C. 

(p) See form of the entry, Chit« 

Forms, 47 . 

(^) See Gould v. Holmstrom, 7 East, 

580, 3 Smith. 575, S. C. 

(r) Turner v.C/iry, 7 East, 607; Ful- 
ler v. Prest, 7 T. R. 109; Boldero v. Gray, 

Cewp. 760. 

{ 9 ) Oldham v. Burrell, 7 T. R. 26; Rex 
V. Sheriffof Middlesex, 5 B. & Cres. 389, 


8D.&R.149. S.C. 

(f) Thwaites v. Gmnngzone 4 D. & R. 
365; Hodson v, Garrett, 1 Chit. Rep. 174. 

(M) OW/jam V, 7 T. R. 26; R. 

H. 2W. 4, r.25. 

(jr) CbAw V. Davis, 1 H. Bl. 80; Rexx. 
Sheriff of Middlesex, 5 B. & Cres. 389, 8 
D. & R. 149, S. C. 

(p) Rcjfv. Sheriff of Jlf WtCeaex, 1 Chit. 
Rep. 741 ; Awm* Id. 374. 

(s) CoAn v. Davis, 1 H. Bl. 80. 

(а) Rogers v. MapUbacTe, 1 H. Bl. 106. 

(б) See form of the notice. Chit 
Forms, 74. 
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justify before a Judge at chambers, you should state this in the notice 
of exception, otherwise they need not be justified until the first day 
of the next term. {R, H. 2 IV, 4, r. 17) (c). 

• 

Adding hail,^ Formerly, before the time for justification expired 
{vide post, 162), if the bail already put in did not mean to justify, 
others might be added as of course, within the lime allowed for their 
justification ; and if there was not sufficient time for that purpose, 
then the defendant might have taken out a summons and procured 
an order for further time. But now, by the rule of T. T. 1 IV. 4, r. 5, 
the hail of whom notice has been given cannot he changed, without leave 
' of the Court or a Judge. But, on proper occasions, such leave will 
be given. And if, after notice of putting in bail, or of putting in and 
justifying bail, or of justifying bail, and before the day appointed for 
justifying, the defendant discover that one or both of the bail will not 
be able to justify, either on account of insufficiency of property or ill- 
ness, &c. (d), the defendant should immediately, aiid without any de- 
lay, pf^ocure other hail, and make an affidavit of the facts, and apply 
to the Court for a rule, or to a Judge for a siimmons (e), for leave to 
add another or two other hail, and, if 7iecessary,for time to justify the 
same, and for a stay of proceedings till the time given by the Court or 
Judge shall hare expired. A copy of the affidavit, and of the summons, 
should immediately he delircred to the plaintiff* s attorney, and, when 
justice requires, the Court or Judge will make an order. If the time will 
not allow an earlier application, then it 7nusl be made to the Judge at 
the time appointed for the justification of the original hail, hut when it 
can be made sooner it ought (/). In any case you should take care 
that the summons he returnable hefoi'e. the time for justifying hail 
has expired; and such summons will he a stay of proceedings {g). 
In a late case, where the agent for the defendant liad not time to 
communicate with his principal in the country^^so as to obtain the 
names of good bail, the Court of Exchequer allowed the hnil to be 
changed upon payment of costs, and putting the plaintiff in the same 
situation as if good bail had been put in in the first instance {h). But 
the circumstance of the defendant not having procured sufficient bail 
because he expected the cause w’ould be settled, is not sufficient to 
allow of the changing the bail (f). After this leave is obtained, add 
the names and additions of the added bail on the hack of the bail piece 
at the Judge* s chambers {j)-, or you may do it at Westminster the 
inornmg yoU justify, if you intend then obtaining leave of the Court to 
add hail; for this purpose jfou should get the hail piece from the 
Judge* s clerk the evening^ before. Pay 2s. each for the added bail, 
and pay the Judge* s clerk for the bail piece 2s, Gd. It may be neces- 
sary to mention that if one or both of the bail who came up to justify 
be rejected for insufficiency, the bail piece becomes a nullity for this 
purpose ; and >uli cannot afterwards add new bail upon it; but if you 

(c> See Tidd’s Pract. 9th cd. 2rJ0. (/) See Chit. Sum. Prac. 329. 

(d) See the instances where time will (^) Hedfrtrd v. Kdie, 6 Taunt. 240. 

be given, post, 171; aud see forms of (ft) Whitehead v. Minn, 2C. &J. 54. 
aflidavits. Chit. Forms, 75, 70. (i) Orchard v. Gloifer, 9 Biiigh. 318. 

<e) Sec form. Chit. Forms, 76. (» See the form. Chit. Forms, 78- 

( 3 ) 
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would proceed to a justifi^iltion of bail, you must give a new notice 
of putting in and justifying them (A:). It is not necessary to give a 
four^day notice of putting in added bail (/). As to the notice of jus- 
tification of added bail, see post, 1 63. 

When bail are added, the Court, upon application, will order an 
exoneretur to be entered on the bail piece as to the former bail, at 
any time before a scire facias is brought against them (ni) ; or even 
after scire facias the Court will stay proceedings against them (w), or 
allow an exoneretur to be entered nunc pro tunc^n), upon payment 
of costs. 

It is not necessary, or indeed usual, to except to added bail, if the 
original bail have been excepted to; for they must justify whether 
excepted to or not (p) ; and for this reason the notice of their being 
added is always included in the notice of justification. 

Notice of justification of hail,~\ The defendant may, if he chooses, 
justify bail at the same time at which they are put in, provided4)e give 
a four days’ previous notice for that purpose, before eleven o’clock in 
the morning, and exclusive of Sunday. {R, T, 1 W, 4) {q). This no- 
tice must be framed and served in the same manner as a notice of 
justification in other cases presently noticed, or the bail may in ge- 
neral be successfully opposed for a material defect in it. If in the 
notice of bail their residences for the last six months be stated, it is 
not necessary to repeat it in the notice of justification. If the plain- 
tiff in this case he desirous of time to inquire after the hail^ and shall 
give one day’s notice thereof to the defendant, his attorney, or agent, 
before the time appointed for justification, stating therein what fur- 
ther time is required, (such time not to exceed three days in the case 
of town bail, and six days in the case of country bail), then (unless the 
Court or a Judge shall otherwise order), the time for putting in and 
justifying bail will be postponed accordingly, and all proceedings be 
stayed in the mean time. (/£. T, 1 W,. 4, r, 1). 

In other cases (where you do not purpose justifying bail at the same 
time at which they are put in), it should be premised that the bail 
must justify within four days after notice of exception^ if the notice be 
given in term time; (ii. 5 G. 2, r. 1) ; or if the notice of exception 
be given in vacation, and the notice require the bail to justify before 
a Judge, they must justify within ybwr days from the time of such no- 
tice, otherwise on the^rA^ day of the ensuing term, (R, H, 2 W,4,r,l7): 
and these rules apply, even although the defendant may have put in 
bail before the time allowed him for that purpose had expired (r). 
But after a rule to bring in the body, the defendant has the same time 
to justify as the sherifl' has to bring in the body, namely, four days in 
town, and six in country cases (s).! Notice oj' justification must be 

(k) I^vbt V. G€idd€rer, 5 B. & Aid. < 9 ) This rule does not seem affected 
704, 1 D. & R. 350, .S. C. by that of R. H. 2 W. 4, r. 16. {Poet, 

(/) Perrp*s bail, 2 C. & J.475, 1 Dowl. 163). Jenkins v. Maltby, 2C. & J. 124. 
P. C. 564, S. C. (r) Seaver v. Spraggon, 2 N. R, 85. 

(m) Tubb v. T'ubb, Say. .'SB, 30J). (s) y^hittle v. OMaker, 7 B. & C. 478 , 

(n) Fulke v. Bourke, 1 W. Bl. 462; IM. &R.298, S. C.; but see Ladd v. 

V. JLeite, 4 Bur. 2107 . Amaboldi, 1C. 5&J.07, semble confra, 

< p) Gregory v. Gurdon, Barnes, 74. in Exchequer. 
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given accordingly. If the four days e3i^j^re on the last day of the 
term, and the bail do not justify befoire the rising of the Court on that 
day, the plaintiff may take an assignment of the bail bond the same 
evening and proceed upon it (<), or move for an attachment against 
the sheriff, at the rising of the Court, if the rule to bring in the body 
have expired. {Ante^ 137). It should also be observed, that if yon 
are to give notice to justify on the last day of the time limited for 
justification, and that day happen to be a holiday on which the Court 
do not sit, you must, notwithstanding, give notice for the holiday, 
in order to prevent an assignment of the bail bond, and the bail may 
justify on the day after as a matter of course (m). 

As to the time of service of the notice of justification in these cases 
where you do not purpose justifying the bail at the time of putting 
them in, if the bail originally put in and excepted to intend to jus- 
tify, mie day’s notice of justification must be given to the plaintiff’s 
attorney, as, on Saturday for Monday, Tuesday for Wednesday, &c. 

If bail are added, unless otherwise ordered, there must be two 
days’ notice of justification ; as Thursday for Saturday, Saturday for 
Tuesday, (Sunday not being reckoned), &c. 

In all cases, except where you do not Intend justifying bail at the 
time of putting them in, a two days’ notice of justification will suffice 
(/d. II. 2 W. 4, r. 16). 

The notice of justification, whether of the bail originally put in, or 
of added bail, must be served before eleven o^ clock in the forenoon of 
the day on which it is required to be given according to the practice of 
the Court, (/d. T. 59 Cr. 3). But bail, justifying under a rule or order 
for time, do not, it seems, come within this rule. The service should 
be made in the same manner as the service of a notice of bail already 
pointed out, ante, 1 55 (w). 

As to the form of the notice of justification, it must be properly 
intituled in the cause; therefore, where it was in the name of one 
only of two plaintiffs, it was hulden bad {w). It must not he of more 
than two bail, unless by leave of the Court or a Judge^, otherwise it 
will be irregular; and if the Court or a Judge so order It, you should 
serve the rule or order on the plaintiff’s attorney or agent, before or 
at the time of the service of the notice of justification. The notice 
should, it seems, contain the Christian and surnames of the bail {x) ; 
but it need not state their addition or places of abode, unless it be a 
notice ofjustification of added bail (y). In an action against several, 
it is no objection to the notice ofjustification, that it states the bail 
will justify^ for three, bail for two only having been put in. (72. //. 
2 W, 4, r. 18) («). Before this rule a notice that three would justify 
was good (a) ; but not so a notice that A, B, and C, or two of them, 
would justify (6). 


U) Dcnf V. Weston, 8 T. R. 4. 

(u) Tidd, 9th ed. 260; Imp. B. R. 
173. 

(V) Fowler's bail, 1 Chit. Rep. 78- 
{w) Loflt, 237; Anon. 2 Chit. Rep. 77- 
(j?) Taylor V. Halliburton, 1 Chit. Rep. 
351, n. See Richardson v. Mellish, 9 
Moore, 579. 

( 1 /) England v. Kerwan, 1 B. & P. 


335; and see Higgle bail, 1 Dowl. p. C 
124. Aliter in C. P.; see R. M. 7 G. 4. 
4 Bingh. 51 . See the forms of notices of 
adding and justifying added bail. Chit. 
Forms, 76* 77. 

(2) JJenton^s bail, 1 Dowl. P. C. 2. 

(o) Loift, 252; but see Allen v. Keyt, 
2W. Bl. 1122, cwifra. 

{b) Lofft,26. 
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Care must be taken the notice of justification be given by the 
same attorney that gave the notice of bail, (unless, in the mean time, 
the defendant have obtained an order to change his attorney) ; other- 
wise the bail will not be allowetf to justify (c). But where the de- 
fendant's attorney refused to proceed to the justification, the Court 
allowed the bail to appear and justify by their own attorney (d). So, 
where the defendant’s attorney gave notice of bail, and the bail to the 
sheriff by their attorney gave notice of adding and justifying other 
bail, the Court held it to be sufficient (e). 

By giving notice of justification, the defendant waives every defect 
in the notice of exception, and any irregulaiity in the service of it (/). 

Justification i wheny how^ If the defendant, or his attorney, 

has given notice of justifying the bail at the time of putting them in, 
and has accompanied the notice with affidavits by them of their suffi- 
ciency, according to the rules, 15(5, J58, then, unlc.ss the plain- 

till’ has given notice of, and entered, his exception to them, at all 
events, 07ie day before the time for so putting in and justifying the 
bail has expired, they will be considered as justified. If the defen- 
dant has given such lunice of justifying bail at the time of their being 
put in, but has accompanied the notice with such affidavit by them 
of their sufficiency, then they nmst justify at the time appointed, 
whether excepted to or not. In other cases where the defendant has 
7iot given such notice of justifying the bail at the time of putting them 
in, but has put the hail in in due time, the bail must justify within 
the time limited for that purpose, (.vet* 1(>2), if they be excepted 

to, but not otherwise. When bail are not put in in due time, they 
must justify, whether they are excepted to or not (uw/c, 158, 159). 

There are certain acts of the plaintiff, wliich are deemed a waiver 
of justification; such as delivering a declaration absolutely before a 
justification, (/i. M. ^ A, r, \\ Id, r. 2), or demanding or accepting 
a plea, after a declaration de bene and before justification (A j. 

So, although a demand of a pica is in general a waiver of justifica- 
tion, yet where further time is given to justify, upon the usual terms 
of putting the plaintiff in tlic same situation, &c., and the plaintifiT 
demands a plea before the bail have actually justified, this has been 
holdcn not to be a waiver of the justification (*). Formerly, where 
bail to the slieriff became hail above, and the plaintiff had taken an 
assignment of the bail bond before exception, the necessity for a jus- 
tification was deemed waived; but this is now otherwise, and tliey 
nmst justify if excepted to. (^Ante, 159; R, H. 2 JV. 4, r. 15), 

If the bail do not justify within the time limited for that purpose, 
and no further time be given, they are out of Court, and the bail 

(c) Mdrjpherson v. Harison, 1 Doug. (/) Rogers wMapIebackt 1 H. Bl. lOtJ; 

217; Kfif/e v, i)e Mattos, 2 W. Bl. 1.'123; Cohn v, ^vis, Jd. JiO; and antoy lo’o. 
ifiWv. itoe, 2 Marsh. 257, 6 Taunt. 532, (h) 1 Aster \. Wainhouse, Barnes, f 12; 

S. C. Jxitv St(*vens, 1 Dowl. P C. 425. 

(d) Hit ggett Argent t T 'T^\yT\t,A7, ^i) Rex v. Sheriffs of Mitfdlesex, in 

(c) Rejt V. Sheriffs of Ijondon, in Pith- Hnllidtijf v. lAtvke, 4 D. it' H. «35: Rex v. 

mer v. ifr>«jg*fow, 2 B. & Aid. (i04; and Sheriffs tf L.o7idony in Marsh v. Russell ^ 
see ante$ 37. 151, 155. I Id. 103. 



Justification of, 165 , 

bond may be assigned (/^). The Court in'^cli a case, will, upon ap- 
plication, order their names to be struclt out of the bail piece (i ) ; 
but whilst their names remain on t];»e bail piece, they are still consi* 
dered bail for the purpose of rendering their principal (j). 

The bail must justify in o/?en Courts or before d Judge at chambers; 
and they may, either in term or vacation, justify before a Judge at 
chambers, or in some other convenient place, to be appointed by 
him ; and this, whether defendant be in custody or not. (1 ^.4, c. 70, 

Before a Judge at chambers, bail are thus justified: As the hailpiece 
remains at the Judge's chambers^ let the hail aecompayty you there^ and 
the Judge's clerk ivill swear theniy and take their recognizance. Pay 
him 2.S. in le.rm^ 45. in vacation. 

In Court, bail arc thus justified: The evening before, desire the 
Judge's clerk to bring the bail piece into Court, and he will accordingly 
do so, and deliver it to the master ; or the Judge's elerk trill give you 
the bail piece, and you may deliver it the yieoct mornhtg to the ynaster 
in Court; pay the Judge's clerk 2s, 6d, If the bail piece be not in 
Court the bait cannot justify. Make an affidavit of service of the notice 
of justification, with a copy of the notice anne.red{l). If yfui have ac^ 
companied the notice of hail with an affidavit by the bail of their suffix" 
riency, according to the rules, ante, 156, then let the affidavit of service 
of the notice of justification also state that fact, and let a copy of the 
notice of bail and the affidavits of sufficiency be anne.ted (yn). The 
affidavit should state how the service was inside ( 71 ); and must be pro- 
perly intituled ( 0 ). If the service of the was originally de- 

fective, but was rendered suificient by the plaintiff’s attorney having 
acknowledged the receipt of it, or by his having consented to 
waive the improper service, or otherwise, then let the affidavit 
state the facts accordingly ( p). Give the affidavit to couyisel, with a 
motion paper indorsed to “ move to justify the within hail," who will 
move it accordingly. Attend at Westyninster with the bail, ayid they 
will be called in their turyi, and sworyi; and if they be allowed to jus- 
tify, pay the officer 95. They will he allo^>ed to justify, as a mat- 
ter of course, unless opposed. The Kail Court is in Westmin- 
ster Hall, at Wcsimiiister ; and one of the ptri-^ne Judges (see the 
I IV. 4, c. 70, s. 1) of the Court of King’s Bench attends there every 
morning before ten o’clock, (/;. 7\ 35 0.3; //. 46 G, 6), usually at 

(/*) Hardwick v. Black, 7 T. R. 2f»7; less by consent, take place as hereto- 
Dent V. fVeston, H T.R. 4, 2 SaunchfiRt. fore, in open Court; and the iustifica- 

(£) Humphry v. Lcitc, 4 Bur. 2107; t ion of ball before a Baron at chambers, 
Jones v.Tuh,\ Wils. 3.‘J7; Say. 5ti; Fnike shall be confined to cases of consent, 
V. Bourke, 1 W. Bl. and to justification in vacation.” 

(j) Mi?. E. 1H17; K. n. 2 W. 4, r. 20 ; (/) See the form, Chit. Forms, 79. 

and see Rcjp v. Sheriff of Essex, 5 T. R. (m) Id. 80. 

633- (n) Yates's bail, 1 Chit. Rep Id. 4.3, 77- 

(A:) Agreeably to this statute, a rtile (o) Hayumrd's bail, 1 Chit. Rep. 1- 
was made in the Exchequer ** that all Where the notice of Justification was 
special bail shall be justified, within served, and affidavit of service thereof 
/bur days after except ion, before a Baron was made by difierent attomies, with- 
at chambers, as well in term as in va- out a rule to change the former attor- 
cation.” (H. M. 1 W. 4, r. ii, s. 16; 1 nev, the bail were rejected. Anon. 2 
C . & J . 281 ; 1 Ty r. 103). But by a sulv^ chit. Rep. 87- 

sequent rule of that (.’ourt, (R. n. 1 W. (p) fjee forms, Chit. Sum. Prac. 
4, 1 C. & J. .38r>; JTyr. 2^>1). “ justi- 334. 
fi cation of bail in term time, shall, un- 
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half-past nine, for the purpose of taking the justification of bail, and 
continues to sit until all the bail have justified. The bail should be 
in attendance at the Court by hs^f-past nine in the morning, and if 
bail be not ready and papers delivered to counsel by ten o’clock, no 
bail is to be taken after that hour. (72. T. 35 G'. 3; 72. H. 46 G. 3; 
R. //. 59 G. 3). Where there are but few bail, the bail must be very 
punctual, for, if not ready, the Judge will not wait even till ten o’clock ; 
but when bail are numerous, the exact time of their attendance is not 
usually inquired into; and sometimes the Judge has even returned to 
the Court ex gratia, to prevent expense and inconvenience, to receive 
the justification when the bail have attended immediately after the 
rising of the Court, at or before ten o’clock; and, under particular 
circumstances, after the rising of the Judge in the Bail Court, the full 
Court have, on the same day, granted a rule for justifying bail on a 
subsequent day, with a stay, in the mean time, of any proceedings, 
so as to prevent an assignment of the bail bond, or attachment against 
the sheriff: and such an indulgence may now be obtained on motion 
to the single Judge in the morning ( 17 ). On the last day of term bail 
may justify at the rising of the Court. 

Each of the bail must swear that he is a housekeeper or free- 
holder (r), and worth double the sum sw'orn to, after his just ( 5 ) debts 
are paid. Where the sum sworn to, however, exceeds 1000/., it is re- 
quired only that he should justify for 1000/. more; (72. M. 51 G. 3); 
as, if the sum sworn to be 1500/., each of the bail must justify for 
2500/. We shall hereafter notice how the plaintiff may act if the bail 
be guilty of perjury or prevarication, &c., post, 175. 

Opposing the justification of bail.~\ Bail are allowed to justify, as a 
matter of course, unless opposed; and it may be necessary to men- 
tion, that, by opposing them, you do not waive any right you may 
have of proceeding afterwards upon the bail bond (/), or against the 
sheriff (u). If you intend to oppose the justification, deliver a brief 
to counsel for that purpose, and he will oppose them, either by examin- 
ing them, after they are sworn, as to any matter of objection you may 
have suggested in the brief, or as to the matters of any affidavit with 
which you may have furnished him, ( which must first, however, be given 
in to the clerk of the papers, and read) (w), or by shewing some defect 
in the notice of bail or justification, or some irregularity in the service 
of it. If an affidavit be used against bail, it must set forth the par- 
ticular objections intended to be relied on against them; merely stat- 
ing matters of report and general opinion will not suffice (a;). The 
bail may be asked questions respecting their qualifications as house- 
Jceepers or freeholders, and the nature and extent of their property 
to the extent of the sum for which they are required to be answer- 
able, but no further; and questions are not allowed to be asked which 
will unnecessarily expose the circumstances of bail, or of other per- 
sons (y). The counsel who moved to justify the bail may, before the 

< 9 ) Chit. Sum. Prac. 56. (u) WUKams v. Wlfaterfield, 1 B. & P. 

(r) Ver Cur. M. T. 10 G. 4, C. P., af- 334. 
ter conference with all the Judges, {w) Anon. 1 Chit. Hep. 373, n. 
post, 168. <x) Sanderson's bail, 1 Chit. Rep. 676; 

<a) Anon. 2 Y. & J. 101. WHlianu v. Hunt, Id. 321.1 

(f) JMdero v. Gray, Cowp. 769. (y) Tidd, 9th ed. 274. 
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Judge has finally decided against admitting the bail, interpose and put 
questions to them, tending to remove any prima facie objections, and 
may prevent the opposing counsel from pressing improper ques- 
tions (%). If bail be opposed in two actions, they must be opposed 
in each separately (a). A mistake of counsel, in omitting to oppose 
in time, will not be a ground for being afterwards permitted to ex- 
amine them (A). 

The usual grounds of opposition to bail are as follow: 

1. That there is some defect in the notice of bail; as, that it is not 
correctly intituled in the Court or cause; (see an/e, 154); or that it 
contains a notice of more than two bail; or that the names or addi- 
tions of the bail, or their places of abode, are omitted, or not stated 
with truth or with sutficient certainty, or that they are not described 
as housekeepers or freeholders; (see aJite, 154, 155) (c); for the no- 
tice of bail must be framed with such a reasonable degree of certainty, 
as will render it very improbable that the plaintifi* shall not be able to 
find out the residences of the bail, and make his inquiries as to their 
sufficiency, or that he shall mistake them for other persons. But it 
seems that, in the Court of Common Pleas, any uncertainty in the 
description of the bail in the notice of bail, is cured by the plaintiff's 
excepting to them (d). 

2. That there has been some irregularity in the service of the no- 
tice of bail. (See ante, 155). 

3. That there is some defect in the notice of justification (ante, 
162); and it must be observed, that when a notice of added bail is 
contained in the notice of justification, their additions and places of 
abode must be stated with the same certainty, &c. as in the notice of 
bail; and the notice of justification in such a case is consequently 
liable to the same objections. 

4. That there has been some irregularity in the service of the no- 
tice of justification; as that it was not served in time, or served after 
nine o'clock at night, or the like. (Ante, 163, 155)- 

There is not, in general, much use in making any objection upon 
the grounds stated in these four preceding objections ; if you have 
found the bail, so as to be able to make inquiries as to their responsi- 
bility, the Court wilt, in general, overlook the objection altogether, 
though they will notallow the defendant the costs of justification (e); 
or if you have been misled by the notice, &c., so as not to be able to 
make such inquiries, the Court will give you time for that purpose, 
and order the bail to attend to justify at another time, or else order 
the defendant to give a fresh notice (f), the defendant in either case 
being generally ordered to pay the costs of the first attendance of the 
plaintiff to oppose the bail, and also in the event of the bail being af- 
terwards rejected, the costs of the second attendance to oppose them. 

5. That no bail bond has been taken, and that an action for an es- 
cape has been brought against the sheriff (g). 

<z> CMt. Sura. Prac. 59. See form of (c) Bett v. Foster, Q Bing. 3S5. 
aindavit tooppose baU, Chit. FormSfOO. td) Bi^gv. Dick, 1 Taunt.]?. 

(a) Anon. 2 Chit. Rep. 94. (e) De Bod^a bail, 1 Dowl. P. C.368. 

(b) Butler's bail, 1 Chit. Rep. 83; See Feamlep's htdl, 1 Dowl. P.C. 

fVater/touse^s hstii. Id. 573, n.; Hawkins 40. 

V. Wilson, 4 Taunt. G6G; but see Addi {g) Fuller v, Brest, 7 T.'R* 109; 
son V. Foster, 2 Chit. Rep. 98. 
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6. That the bail are not housekeepers or freeholders. If they be, 
however, the amount of the rent of their houses or annual value of 
their freeholds is not material (A) ; nor is it necessary that they should 
be assessed to the poor's rate, &‘c. (f). A copyhold estate of the bail 
in right of his wife is not sufficient (j). Although, in one case (A-), it 
has been decided that long beneficial leases, at small rents, were suf- 
ficient to entitle the bail to justify, yet it is now settled that no bail 
shall be allowed to justify unless he be a housekeeper or freeholder (/). 
The bail must be in actual possession. of the whole or some main part 
of the house (m). If the bail be likely to become a hov^sekeeper in 
two or three days,' time to justify might be allowed (»), . Ileing a 
housekeeper or freeholder in Scotland or Ireland will not suffice (o). 
The Court of Common Pleas have allowed a person to justify as bail 
in respect of a house kept by him and his partner, who carried on 
business therein, where the rent and taxes were paid by them jointly, 
and his partner resided in the house, though he lodged himself at a 
considerable distance therefrom (p); and where a person had taken 
a house occupied by several tenants or lodgers, from one of whom he 
had received rent, he was holden to be qualified to justify as bail, 
though he had not occupied the house himself (^). With the plain- 
tiff's consent, persons who are not housekeepers or freeholders may 
justify (r). 

7. That they arc not worth double the sum indbH^jA,.on the writ 
(or if that sum exceed 1,000/., then 1,000/. in addition to, itj after pay- 
ment of all their just debts; as, that they are uncertincated bankrupts ; 
or have been bankrupts a second time, and have not paidl5«. in the 
pound under their second commission, or insolvent debtors, and have 
not paid 20;^. in the pound on the debts inserted in their schedule (s). 
So counsel may examine them as to any circumstance of suspicion that 
may be suggested to him, such as their being unable to pay their rent, 
taxes (/), small debts, &c. It seems to be no objection of- itself, 
however, that the bail is indorser of the bill of exchange upon which 
the action is brought against the defendant as acceptor (?«). But it 
is an objection that he ^remains liable on outstanding dishonoured 
bills (x) ; and the acceptor of a dishonoured bill was, in a la|e case, 
held not competent to become bail in an action against the drapers (y). 

Where th'* hail had suffered his children (a) or father (a) lb receive 
parochial relief, he was rejected. 


V. Matthew, I 1). & P. 225; andsee Rex 
V. Sheriffs of Jjondon, in Todd v. Jetcob, 
2 B. & AM. 354; ante, 148, 127- 

(h) Loin, 148. 

(i) Id. 328. 

Ij) Anon. 2 Chit. Rep. 97* 

<Ar) Id. 96. 

(/) Smith*Jt bail, 1 Bowl. P. C. 1; et 
per Chir. M. T. 10 G. 4, C. P., after con- 
ference with all the Judges; and Anon. 
1 Bowl. P. C. 127 . 

(m\ BolePs b il, 1 Chit. Rep. 288; 
Anon. Id. 6: Walk^s bail. Id. 316; 
Stadias Inil, Id. 502. 

(») Boiffa bail, 1 Chit. Rep. 288. 

0>) See Awtn. 1 Bowl p. C. 61. 


(p) Hemming- V. Plenty, 1 Moore, 529; 
Sav€ige V. HaU, 1 Bing. 430, 8 Moore, 
625, S. C. 

\q) Cohen V. Waterhouse, 8 Moore, 
365. 

(t*> Saggers v. Gordon, 5 Taunt. 174. 

(s) See Smith v. Roberts, I Chit. 
Rep. 9. 

(t) Letvis V. Thompson, Id. 309. 

lu) Harris v. Manley, 2 B. & P 526; 
Mitchets bail, 1 Chit. Rep. 287- 
<jr) Bameadcdl v. SO'etto/ti, 2 Id. 79. 

(y) Anon. 1 Bowl. P. C. 183. 

(s) Anon. 2 Chit. Rep. 77« 

(a) Holm V. Booth, 2 Id. 78. 
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Where the ball did not know whether he had been arrested or not 
during the space oif two years, he was rejected (y). 

8. That they are foreigners, ai^ have no property in this coun- 
try (a). Yet a native of England has been allowed to Justify, in res- 
pect of property partly in England and partly abroad (a). 

..Any person having privilege of parliament will not be allowed to 
Justify, on account of his privilege from arrest (6) ; so, a person en- 
titled to privilege as one of the servants in ordinary of the King (c), 
or a domestic servant of a foreign ambassador (d) wili not be allowed 
to justify; and it has been doubted whether a person living within 
the verge of the palace shall be allowed to justify, particularly if there 
be suspicious circumstances in the case, such as his being much in 
debt or the like (e). 

9. That they have been bail before, and know not in how many 
actions, or for what sums (/). A bail was rejected who had been 
bail to the sheriff in a former action and not excepted to, it appear- 
ii^ that his property was not sufficient for both actions (g), 

10. That they have been before rejected as baiL There is a book 
kept by the Muster, containing the names of such bail as have been 
rejected for insufficiency, prevarication, or the like, and are not deem- 
ed proper persons to become bail ; and that the name of tlie bail is in- 
serted in this book, is in general considered so conclusive an objection 
to him, that the Court will notallow him lo justify (/<). Even where 
it was not discovered, until after bail had been opposed and allowed, 
that one of them had, on a former occasion, been rejected for insuffl- 
dency, the Court set aside the rule of allowance, although it appeared 
that he had since become a person of considerable property (i). But 
the Court will not extend this objection to cases clearly not within 
the reason of the rule ; and therefore where the former rejection was 
merely on the ground of the bail being on that occasion indemnified 
by the defendant’s attorney, the Court allowed him to justify (^). 

11. That they do not know the defendant. This, however, is 
but a mere circumstance of suspicion, and may be satisfactorily ex- 
plained (1). 

1 2. That they are attornies of this or some other Court, (/2. H. 

2 W, 4, r. 13, 32, R. M. 14^ G, 2, r. 1) (m) ; or the clerks (whether 


■ ' Newman*9 ball, 2 Chit. Rep. 95. 

' Leyland, 4Bur.252G; 

bail, 1 Chit. Rep, 2a'j; but see 
Guic/utrd v. Roberts, 1 W. fil. 444, 2 Id. 
1323, 957; Tidd, 9th ed. 270, 

(a) Beardmore v. Phillips, 4M. 

173; Grtiluim V. Anderson, Id. 371; and 
see Tidd, 9th ed. 246; 8 Taunt. 148. 
.The distinction seems to be between 
jt^eigners and British svlpects. The 
fomiev are not allowed to justify in re- 
spect of property abroad, butme lat- 
ter, under circumstances, may. See 
Tidd, 9th ed. 2^1; 1 Chit. Rep, 285, n. 

(5) Duncan v. HM, 1 D. k R. 126, 
2B. A B. 682, 5 Moqte, 567, S. C.; Gra- 
ham V. Sturt, 4 Taunt. 249. 

VOL. I. 


(c) See onfe, p.65; Anon.lD»8tK. 
127. 

(d) Jjoclds bail, 1 Dowl. P. C. 124. 

(e) Clead v. Mackay, 2 W. BL 966. 

</) Lofft, 72, 194. 

' ') Varden v. Wilson, 1 Chit. Rep. 


(/i) See Tidd, 9th ed. 275; ball, 

1 Chit. Rep.l|2; though rsAteted in anr 
other court, MonJds Ml, Id. 670. 

{<) Pickard v. Dobson, 3D. & R. 5; 
and see Goedd v. Berry, 1 Chit. Rep. 
143; Waterhouses bail, Id. 30?. 

(tc) ^-^v.HOaett, 1D.&R.488. 

</) JFgmeson^s bail. 2 Chit. Rep. 97; 
XfN3i.yP<Owl. P.C.I. 

- <m) thing, 467, n., &c. 


I 
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articled or not) of such an attorney; (i2. r. 13) (i>) ; and 

it makes no difference, that they are not the clerks of the defendant’s 
attorney (o) : the plaintiff may, indeed, if he chooses, treat such bail as 
a nullUyt if they be practising atfornies, or clerks of practising attor* 
iiies. H. 2 W. 4, r. 13, a9s/e,'32). For the same reason, bail who 
•have been indemnified by an attorney, are not allowed to justify (p), 
for this would be a mere evasion of the rule ; but it is no objection ' 
that they are indemnified by any other person (g). Such indemni- 
fied bail, however, could not be treated as a nullity. In a late case 
bail was rejected where he was to receive a commission on the amount 
for which he proposed to justify!(r)* 

13, That they are sheriff^’s officers, bailiffs, or other persons, con- 
cerned in the execution of process; (/t. M. 14 G, 2, r. 2) (s); and 
this rule extends to Marshalsea Court officers, and all other officers 
having the execution of the process of any Court (t), and to the keeper 
of the Poultry Compter (u), and the like (e). For the same reason, 
bail who have been indemnified by a sheriff’s officer, shall not be 
allowed to justify (w), for this would be a mere evasion of the rule. 

14. That they have been in the pillory for perjury; and they may 
be asked this questioi|,(a:). It is no objection that the bail is a gam- 
ing-house keeper (y), 

1*5. That they have been outlawed after judgment (%). 


Costs of opposition.] By/i.B. 1822, ** whenever two or more 
notices of justification of bail shall have been given before the no* 
tice on which the bail shall appear to justify, no ball shall be per- 
mitted to justify, without first paying (or securing to the satisfaction 
of the plaintiff, his attorney, or agent) the reasonable costs incurred 
by such prior notices, although the names of the persons intended to 
justify, or one of them, may not have been changed, and whether 
the bail mentioned in any such prior notice shall not have appeared 
or shall have been rejected ” (a). It is therefore now immaterial 
whether there have been any change of bail or not, although formerly 
it was otherwise ; if there have been three notices of justification, 
the plaintiff is entitled to his costs, before the bail are permitted to 
justify. In practice, it is usual in such a case to deposit a sum of 


(n) IR. B1.76, 21d.350. 

(o) Redit V. Broomhoadp 2 B. St P. 
5tj4; Bozon v. Falconer, MS. E. 1824. 

(p) GreensiU v. Hopiep, 1 B. & P.103; 
Pr^on ▼, Binoiep, 7idd, 9th ed. 2iS9; 
Anon. I Bowl. P. C. 1. 


(V) iV«a«v.^lfen, IB.&P.Sl. 
fr) FosatPs bail, 7 D. & R.783; and 
see JoneSt 2 R. 803, poet. 
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Or) See BoUand v. MSehard, 2.W. Bl. 
7!W; Z>oldernv.JFteiJt,9Str.89(hWR^ 
153. 


(0 BfiOand^. MPOtard, 8 W.BL799. 
(tf) Doug. 466. 

(v) See Dalpv, Broosho/i$ 2B.di;fi. 
359, 5 Moore, 72, S. C. But see Ftum* 


ner v. WUe, 2 B. & P. 150. 

(w) — — V. StomsiPt MS. B. 1824. Scd 
vide Chicles bail, I Chit. Rep. 714, con- 
ird. 

{*) RejP v. JStfeeards, 4T. R.440. 

-{py Anon. I Dowl, P. C. 160. 

(s) Aavv. Edwards, 4T. R.440. 

. <a) See BlundsU v. munddl, 1 O. & 
R.142,5B.&A.533, $-C, IntheEx- 
chequer, if ball be once successfully 
opposed, they cannot justify until Si. 
hal been delated with the Master, to 
cover the coitk Smith v. Cooper's assig- 
nees, 1 Dowl. P« C. 287, 1 C. & J. 460, 1 
Tyr. 378,'S.C.; Barrow v. Whitehead, 
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money (generally 5L) with the Master^ in Court, to satisfy the amount 
of the costs when taxed, unless indeed the plaintiff's attorney consent 
to take the defendant’s attorney’s ^undertaking for the payment of 
them. It may be necessary to state, that the rule above-mentioned 
does not extend to country bail, the ’words ** m/ipear to justify,’* clear- 
ly indicating that it was intended to apply to town bail only ■(&)• 

We have seen (ante,pp, 157, 158), that if the plaintiff except to the 
bail after the notice of putting them in has been accompanied with an 
affidavit by them of their sufficiency, as prescribed by the rules of 
T. r. 1 W. 4, r. 3, and H. T. 2 fV. 4, r. 19, {ante, 156), and the bail 
justify, the plaintiff will in general as of course have to pay the costs 
of such justification ; unless, indeed, the Court otherwise order, and 
which they will do, if the affidavit be not in compliance with such 
rules (c), or unless there be such a defect in the affidavit, or notice of 
bail,, or justification, as to justify the plaintiff in compelling a justi- 
fication, or the Judge or Court to give him time to inquire afier the 
bail (d). If, on the other hand, the ball, after making such affidavit, 
be rejected, the defendant will have to pay the costs of the opposition, 
unless otherwise ordered ; (JL 7*. 1 fV. 4, r. 3) ; or if the bail have 
not property according to that described in affidavit, but have 
other property sufficient to enable him to jusHiy, the Court will not 
allow such justification, unless the defendant pay the costs of the 
opposition (e), and in general the costs of opposing bail who have 
complied with the above rule of 2\ 2\ i IK 4, r. 3, but arc reject- 
ed, are granted, as a matter of course, to the plaintiff, urdess 
some very strong ground be shewn on the part of the defendant 
against it (/). 

If a plaintiff alarm bail who have been put in, and thus prevent 
them from justifying, the Court will compel him to pay the costs of 
putting them in (g). 

Further time for justifying,'} Before the time for ' justification has 
expired, if the defendant's attorney wish for an extension of time to 
add and justify bml, he may in general obtain it upon summons, if it 
appear to the Judge to be necessary, and not sought merely for the 
purpose of delay (A). The summons should be made reUiniable 
before the time for justifying the bail has expired (t). V 

Also, if the bail, from any unforeseen accident, cannot attend# or 
if, after notice of justification given, they refuse to attend, the Court, 
upon an affidavit of the fact, and that the person who has not attend- 
ed had consented to become bail, and that if he had attended he would 
have been able to justify as good and sufficient baiMn the action, 
will, in general, grant a further time, either to justify the same bail, 

(b) Henderson v. HorUng, MS. £. {e) Jaaeson'ehtdl, I Dowt t^’C. 172; 

1824; FenneUx. Gardner, MS. E. 1889. Hemmingr. BkOee, Id. 179* 

(c) Semb. West v. Wittiams, 1 Oowl. </) JSeanstshsdl, 1 Dowl. P.C.d84. 

P. C. 168; Jackson's bail. Id. 172. Owyma v. IhtOer, 1 Dowl. P. C. 

(d) Anon. 1 Dowl. P. C. 126; Thomp. 4447 . « 

son^s bail, 18th November, 1838, MS. 5 (a) See Mdsxde v. Jowett, 3 Bast, 145. 

Deg. Obs, 225. <i) iZaet/M v. Edie, 6 Taunt. 240. 

1 2 
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ot to add and justify others (k)» If the affidavit do not state the 
cause of the non-attendance of the bail, another affidavit must after- 
wards be made, stating it ; and spch second affidavit must be sub- 
mitted to the Judge at chambers for his approval before the clerk of 
the rules can draw up the rule (/). There are two cases, however, 
in which the Court will not grant this indulgence ; namely, where 
the defendant is in custody, (in which case further time would be 
useless, for he derives the .same benefit from giving a new notice), 
and in bail upon a habeas corpus ; there have been, indeed, two or 
three instances of the Court’s granting a further time in this latter 
case, but they were under very peculiar circumstances. 

So, if bail be not allowed to justify, from some defect in the affi- 
davit of sufficiency, or in the notice of bail or of justification, or in 
country affidavits, the Court generally will allow a furtlier time {m ) ; 
but if the bail attempt to justify, and be rejected for any personal 
insufficiency before they are put in, the Court will seldom give a fur- 
ther time to add and justify others (»), but time will be granted where 
the insufficiency arises after they are put in (o). And here it may be 
necessary to mention, that if bail be rejected for the insufficiency of 
one or both of them, the ball piece becomes a nullity for this purpose, 
and you cannot afterwards add new bail upon it, unless otherwise 
allowed by the Court or a Judge; but if you would proceed to a jus- 
tification of bail, you must give a new notice of puttii^in and justi- 
fying them ( p), 

A Judge will not, in general, interfere with another Judge’s order 
of time to justify (ry). 

If one of the bail only attend, and the Court give a further time to 
justify, or to add and justify another, the one in attendance will, in 
general, be allowed to justify immediately, and not be put to the 
trouble of attending a second time ; and the same in all other cases 
where a further time is required and granted, as to one of the bail 
only ; but if one of the bail be rejected, for any personal insufficiency, 
the other will not, in general, be allowed to justify. 

In all these cases, where a further time is applied for, the motion 
must be founded on an affidavit of the special fact alleged in excuse 
of the bail not attending; or, in case further time be given on the 
suggestion of counsel, a similar affidavit must be produced at tife 
time so granted, otherwise the bail shall not be allowed to justify. 
(/2. AT. 36 G, 3). Such affidavit must state, that the persons not 
attending bud consented to become bail, and were believed to be 
competent to justify (r), but that, for some alarm, they had not been 
able to attend, or that the reason of their non-attendance is unknown. 

Ik) See form of affidavit,Chit. Fonns. 3 Chit. Ren. 2, n. 

81. (o) Id. 

0) Per J., in— — v. Waiduekt (p) lJ!wisy,C€uiderer, 5B. St Aid. 704, 

MS. H. 1825. See R. M. 36 0. 3. 1 D. & R. 350, S. C., ante, 161. 

(m) Loflt« 194; 1 Chit. Rep. 495, n.; iq) Tomlinsony*Harvtii/, 2ChiU Rep. 
2 Chit. 92.; and MS. cases. 83. 

(a) Tldd, 9th ed. 273; 1 Sellon, 158; (r) JVeafs baU, 1 Chit. Rep. 292. 
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But in the latter case, it is not unusual for the Judge to suspend giv<^ 
ing time, till an affidavit, satisfactorily explaining the non-attendance, 
has been laid before him. 

When an order is thus made, fer further time, you muU serve a 
new notice of justification {unless otherwise ordered by the Court or 
Judge) before 3 o'clock in the afternoon of the same day^ and the 
davit of service must state at what hour it was served, (R. T. 59 G. 3). 
Draw up your rule in the evenings and serve it (jr). Have the rule in 
Courtt and be prepared with an affidavit of the service thereof when 
the bail afterwards come up to justify, A mistake in drawing up a 
rule for further time to justify bail on a wrong day, has been held 
immaterial (^). 

* 

Time to plaintiff to inquire after bail.'] We have seen (ante, p. 
152), that where the defendant has given a four days* notice, (before 
11 in the morning, and exclusive of Sunday) of his intention to jus- 
tify bail at the same time at which they are put in, and the plaintiffi 
is desirous of inquiring alter them, he should give one day’s notice 
thereof to the defendant, his attorney, or agent, before the time ap- 
pointed for justiBcation, stating therein what further time is required, 
such time not to exceed three days in the case of town bail, and six 
days in the case of country bail, and then, unless the Court or a Judge 
otherwise order, the time for putting in and justifying bail shall be 
postponed accordingly, and all proceedings shall be stayed in the 
mean time (w). In other cases, if the plaintiff has been taken by 
surprise, or there be some defect in the notice of bail, or notice of 
justification (x), which may have misled or deprived plaintiff of 
the means of making due inquiries, or the bail, on examination, give 
evasive answers (y), or the account given of them be suspicious (ar), 
the Court or Judge will, in general, give the plaintiff further time to 
inquire into their character and circumstances. 

Rule of allowance,'] After the bail have justified, go the same 
evening, or as soon afterwards as you conveniently can, to the rule 
qffice, and draw up a rule of allowance with the clerk of the rules ; 
pay 45. 6d, (a), and serve a copy of it upon the plaintiff's attorney (b), 
for until this rule has been obtained and served, the bail are not 
deemed perfected, and the plaintiff may proceed against the sheriff 
or upon the bail bond, even although he were present and op- 
posed the bail at the time they justified (c). If the rule cannot, on 


(s> See form of the rule. Chit. Forms, 
82; of the notice of justification. Id. 
83; and of the affidavit of service of 
the rule. Id. 84. 

(f ) DonaJdsorCs bail, 2 Chit. Rep. 83. 
(u> See form, of such notice. Chit. 
Forms, 73- 

Vandermo(iisn*s bail, 1 Chit. Rep. 


(y) Anon. 1 Chit. Rep- 354, n. 


Sjntrdens v. Mdhony, 1 Chit. Rep 


(а) Seethefonns,Chlt. Forms, 82, 04. 

(б) See Ward v. Nethercoate, 7 Taunt. 
145; 1 Chit. Rep. 675, n. 

4c> Mesain v. Ld. Maamreetw, 4 T. R. 
493; Bignoldv.HoUlinfr,2D,8en.49ii, 
Bignold V. Lse, 1 B. & C.285, S. C. 2B. 
& P. 341; Box V. Sheriff of MUbOeoex, 
in V. Farquhar, 2 Chit, Rep» 99. 
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account qf pressure of business, be obtained immediately after the hail 
have justified, and the time for justifying bail has expired, a written 
notice of the justification, and that the rule for allowance will be 
served as *soon as the same can he obtained, should be immediately 
served on plaintiff's attorney* If bail has been improperly allowed, 
the Court will, in general, set aside the rule for allowance. {See ante 
169, and post, 175). Ball are not, in general, in a condition to make 
any motion to the Court until they are allowed {d)^ If the defendant 
be in the custody of the warden or sheriif, a supersedeas seems requi- 
site to get him out of custody, the mere production of the rule for 
allowance not being sufficient. {Post, 179, 180). 

Filing bailpiece*^ We have before observed {ante, 165) that this bail 
piece is given to the Master in Court, at the time the bail justify ; and 
he carries it with him to his office. Call, iherefm'e at the Master's 
office, and his clerk will give you the bail piece ; (or if the hail have 
justified at chambers, the Judge's clerk will give it to you ) ; pay him 
Is.; take it then to the office of the signer of the writs, and file it with 
him, for the doing of which the rule of allowance will be his autho- 
rity. If the plaintiff accept of the bail, the defendant's attorney 
should cause the bail piece to be filed with the Master within twenty 
days after such acceptance ; (/2. T*. 13 Car, 2) ; or if the plaintiff do 
not except to the bail for insufficiency within twenty days next after 
notice thereof given to him or his attorney, then, upon an affidavit 
in writing of such notice on the back of the bail piece, for which 
affidavit no fee shall be taken, the bail piece shall be filed by the 
defendant's attorney within four days next after the end of the 
twenty days. {R, ilf. 16 Car, 2). In practice the hail piece is seldom 
filed, until immediately before a render, or proceedings had against 
the bail (e). If the defendant neglect to file the bail piece, the plain- 
tiff may file it, if he want to 'sue upon the recognizance : but the 
defendant, if he render in discharge of his bail, must file it, in order 
to get an exoneretur entered on it. When the bail piece is filed, their 
recognizance should he entered on a roll (/}, called the recognizance 

(d) See Sharp v. Sheriff, 7 T. R. 226; taken after the continuance day was a 

Joyce v. Pratt, 6 Ding. 377 • hall, and to be filed of the subsequent 

(e) When writs were returnable In term* But where new bail were added 
term only, regularly, the ball piece to other bail taken on or before the 
ought to have been filed during the continuance d^, the new bail were to 
same term the bail were allowed. <R* betaken and filed as of that term In 
H. 1650, r. 3). Formerly, also, when which the first hail was put in. R. E. 
writs were returnable in term only, 5G.2, r.l; Glib. B.R. 341 • Although, 

bail taken on or before the con- however, baU, when added and justl- 
tlnuance day, (that is, a certain day, fied in vacation, wore filed as of the 
usuidly eight or ten days after every preceding term, yet, bail acknowledged 
teem, appointed by the Master, on or and justified in a subsequent term 
befbrle wiiich entries, ftc., made by the were not so filed, even when substitut- 
oAcers of the Court, might be made ed for other bail put in of the preoed- 
as of the preceding term, see Pearson ingterm* Bmndon v*Hon9y, 3 B.& Aid. 
yr,Bawlings, 1 East, 406, and R. E. 11 514. 

W«3, r.2), was a bail, and to be filed (/) See post, C|ukP*4, Sect* 5, and 
of the preceding term; and every bail the forms of theentms* Chit. Forms. 
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roll, which should be docketed and carried into the treasury chamber. 
This is usually done by the plaintiff, and it need not be done until you 
purpose taking proceedings against the bail. 

Fraud, in procuring justification, tj^c. Perjury. Personating haiL} 
if any fraud or malpractice have been used in procuring the justifica- 
tion of the bail, and which was not known to the plaintiff, or his at- 
torney, at the time, the Court or a Judge, upon application, will, in ge- 
neral set aside the rule of allowance ; in which case you may imme- 
diately proceed against the sheriff or upon the bail bond. When it 
was discovered, after bail were opposed and allowed, that one of them 
had, on a former occasion, been rejected, the Court set aside the rule 
of allowance, although it appeared that he had since become a person 
of considerable property (g). In another case, where it appeared 
that one of the bail received money from the defendant’s attorney, 
for his trouble and loss of time in coming up to justify, the Court, 
upon application, were inclined to set aside the rule of allowance, 
but ultimately allowed the bail to stand, upon the terms of producing 
an affidavit of merits, bringing the sum for which the bail justified 
into Court and taking short notice of trial (Zt). 

If the bail forswear themselves, they may be indicted for the per- 
jury (t) ; and if the defendant, or his attorney, have been concerned 
in procuring them to do so, the Court, perhaps, would punish them 
in a summary way (A:). But the Court will not, in such a case, set 
aside the rule of allowance ; at least unless it appear that the defen- 
dant, or his attorney, were privy to the fraud (/). In a late case, 
however, the rule for the allowance of bail was discharged on an 
affidavit of perjury by one of the bail, such affidavit being uncontra- 
dicted ; though the Court refused to detain the principal in cus- 
tody, the knowledge of such perjury not being brought home to 
him (m). 

If bail personate other persons, it is a felony, whether committed 
in Court, &c. (21 J. 1, c. 26, s. 2), or before a commissioner. (4 & 5 
IV.SfM. c. 4, s. 4). And where they had merely assumed feigned 
names, the Court ordered that the bail and the attorney should stand 
in the pillory (n). 


2. Bail put in in the Country. 

Before whom to be put inJ] The Chief Justice, or one or more of 
the puisne Judges of the Court of King’s Bench, shall grant commis- 
sions to such persons as they shall think fit (not being attomies) in 
the several counties of England and Wales, and in the town of Ber- 
wick-upon-Tweed, to lake all such recognizances of bail as any per- 

ig) Pickard v. Dobson, 3 D. & R. 5, (0 I<b; Shoe v. Abbott, 2B. Sc B.619, 

ante, 169. ^ Moore, 321 , S.C. ; Stockham v. FTmeh, 

ih) wyme V. Jones, 2 D. & R* 253; 1 Bing. 365. 

FoxalTs bail, 7 D. & R» 733* (m) Barling v. Waters, 6 Bing. 423. 

(i) Exn/son*a case, Cro. Car. 146. (n) Anon. 1 Str. 384. 

\k) ABecket v. BmnAey, 5 Taunt. 776. 
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son shall be desirous to acknowledge before thenit in any action de-* 
pending in the said Court, in such manner and form as the justices of 
the said Court are used to take the sam.^; (4 W. ^ M. c. 8.\)\ so» 
any Judge of assize» in his circuit, may take such recognizance ; 
{Id. 8* 3) ; and the recognizance or bail piece so taken, shall be of 
the like effect, as if the same were taken de bene esse before one of 
the Judges of the Court. {Id. s. 1). 

Hy whom^ when^ and how put 'in.'] We have already seen by whom 
bail may be put in ; also when it may be put in in the case of town 
bail, and the same observations will apply to the case of country 
bail {ante, 151). The bail, it seems, must be put in within such time, 
that the bail piece may be transmitted to, and filed with, the Judge on 
or before the eighth day, inclusive, after the arrest of the defendant ; 
{vide infra') ; for in all cases, bail must be put in within eight days 
after such arrest; {see ante, pp. 96, 151) ; and bail taken before a 
commissioner is not considered as put in until it has been transmit- 
ted and filed with the Judge. {Post, 177). 

The bail in this Court are thus put in : Make out a hail piece on a 
plain piece of parchment (o). Also, if the hail reside at a greater 
distance than ten miles from London or Westminster, write out an 
qffidavit or. affidavits of justification on plain paper, as prescr^d by 
the late rules {ante, 156); or it may be according to the old form, 
stating that the bail are housekeepers or freeholders, and worth double 
the sum sworn to over and above what will pay all their just debts {p). 
such affidavit purporting to be according to those rules, and not con- 
taining all its requisites, is good, if it be sufficient according to the 
old form {q)i but not so if vice versa therefore, where the 
affidavit, which was according to the old form| merely swore that 
the bail were possessed of so much money over and above their first 
debts, it wets held bad; it ought to have stated that they were worth 
that sum (r). Take the bail piece and c^ffidavit or affidavits to a 
commissioner of the Court for taking recognizances, and let the bail 
accompany you. It is not necessary that both the hail should justify 
before the same commissioner {s). The, commissioner will then take 
their recognizance ; pay him 2s . ; and at the same time let the bail 
swear 'the affidavit or affidavits of justification brfore him. Next, write 
out an affidavit of the due achnowUdge,mftnt of the recognizance or 
bail piece on plain paper {t), let it be sworn bffore a comn.issioner 
of this Court for taking affidavits , (R. 8 W. 3, r. 3, s. 2), (not being 
the defendant's attorney, see R. E. 15 G. 2, r. 2), ^ the uttorney or 
person who uccompanied the bait to the eppmissionm. This affidavit 
of caption need not be sworn before the same anhmassioner as the affi-- 
davit of justification (u). It may, if you wish, be mddfi hefbre,A Judge 

to) See the fonn. Chit. Forms, 84. Exchequer; 1 C- 

\p) See ffie form. Id. 73, 85, 86; & J. 150; 

ante, 156; and see Home v. Ckirr, 4 («) :^oii«^Giilta.RflD,9U 

Tfwmt. 704. (f) fonns; ante, 

'7(5^.4ncin. 1 Dowl. P. C. 115. 157. 

(r) &mps(m*s bail, 22nd Nov. 1832, (u) Rep. 91. 
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of the Court in town. (R. 8 W. 3, r, 3, s. 2). These affidavits must 
state in the jurat the names of all the deponents {v)^ and the place of 
swearing {x). Lastly, arutex these ajffidaviis to the bail plece^and send 
them without delay to your agent in town. 

Bail may be put in before a Judge of assize, in the same manner, 
excepting that no affidavit of the due acknowledgment of the recog- 
nizance is in that case necessary. (4 fV. ^ M. c. 4, s, 3). 

When and how transmitted.'] The recognizance or bail piece so 
taken shall be transmitted to one of the Judges of this Court, who, 
upon affidavit made of the due taking of such recognizance or bail 
piece, by some peirlon present at the taking thereof, shall receive the 
same, upon payment of the usual fees; which recognizance or bail 
piece so taken a^ir/'^ransmitted, shall be of the like effect us if the 
same were taken de bene esse before one of the said Judges, (4 fT. 4* 
AL. c. 4, jf, !)• , 

The bail piece must be transmitted and filed within eight days, un- 
less the defendant fcside more tliun forty miles from London, and in 
that case within fiftec^ days after the taking thereof. {II. JL 2 W. 4, 
r. 14). If not so transmitted and filed, the bail bond, if any, may 
be assigned and proceedings taken thereon, or you may proceed 
against the sheriff. ^ 

As soon as the agent in town receives the bail piece ^ he should take 
it and the affidavit of the due acknowledgment of the recognizance, to 
the Judge's chambers, and file them there; pay 5s. in term, and ^s, more 
in vacation. 

Notice of hail.] After filing the bail piece, &c. wserve a notice 
thereof on the agent of the plaintiff's attorney {y). This should be 
done before the time for putting in bail lias expired. It is usual also, 
and advisable, since the rules of T. T. 1 /F. 4, and //. T. 2 W.A, 
{ante, 156), although not absolutely necessary, to give him at the 
same lime a copy of the affidavit or affidavits of justification, as it 
may have the effect of preventing an exception. The observations 
already made, {ante, 154) as to the form and service r)f the notice of 
bail in town cases, will apply to the case of country bail (z). 

Exception.] If affidavits of the sufficiency of tlie ball, and especially 
if they be in the form pointed out by the rules of 2\ T. 1 W. 4, and H. 
T. 2 W. 4, {emte, 1 56), have been made out, it is not usual, nor advisable, 
to except to the bail, unless there be substantial grounds for doing so. 
If, however, they be excepted tO| it must be within twenty days after 
notice of bail has been given; or within one day before tlie time for 
putting in and justifying the bail has expired, in cases where the de- 
fendant has given notice of justifying the bail at the time of putting 

(tf) WeXlings V. Marsh, 11 I*r!ce, 009. (v) Seethe form. Chit. Forms, 86. 

is) nebster^s hall, 1 Chit. Rep. lU; (e) Anon, 1 DowL P. C. 259. 

Carringt(mls haih Id. 495. 



178 


Special Bail^ in Country. 

them in, and has accompanied the notice with affidavits by them of 
their sufficiency, according to the rules of T. T. 1 IV, 4, and H, T,2 
W, 4, (an^e, 156). The exception is entered in the bail book at the 
Judge's chambers, fn the ordinary way, as in the case of town bail. 
{Ante, 159, 160) (5). 

If no exception be entered within the time limited, take the bail 
piece from the Judge's chambers and file it with the signer of the 
writs, as directed, an/e, 159. 

After entering the exception, notice thereof should be given to the 
defendant's agent, as directed, ante, 160 (c). This must also be done 
within twenty days after service of the notice of bail, {ante, 160), or 
one day at least before the time for putting in and justifying the bail 
has expired, in cases where the defendant has given notice of ju?>tify- 
ing the bail at the time of putting them in, and has accompanied the 
notice with affiidavits by them of their sufficiency, according to the 
rule of T, T. 1 W. 4, and H, T, 2 W. 4, ante, 156, 

Notice of justtfication,"^ Notice of justification must be given witli- 
in the same time as when bail arc put in in town, {see ante, 162), and 
ill the same manner, excepting that where the bail are to Justify by 
afiiduvit, that fact must be stated in the notice {d). 

Justification, Many of the observations before made, {ante, 

164 to 175), as to the justification, opposition, and allowance, &c. of 
bail in town casCvS, will apply to bail in country cases. There are 
three modes of justification: in open Court, or before a Judge at 
chambers, or by affidavit. {It. 8 IV. 3, r. 3, s. 5). If the bail reside 
in London or Wcstmin^ter, or within ten miles thereof, they must, in 
person, justify in open Court, or before a Judg&at chambers, as in or- 
dinary cases where the bail is pat in in town (<?); but if tliey reside 
above ten miles from London or Westminster, they shall not be 
obliged to appear personally in Court, but may justify by affidavit. 
(4 IV. vV M. c, 4, JT. 2). 

The mode of justifying by affidavit in Court is thus: The eveiiing 
before, desire the Judge's clerk to bring the hail piece or affidavit into 
cour/. Make an affidavit of service of the notice of justification, as in 
ordinary cases (f) ; and inclose it and the affidai it or affidavits of jus- 
tification in a motion paper, and give them to counsel to move. The 
motion must be made before ten o'clock. If the bail are opposed, it 
must be by cross affidavits (g). If the bail be opposed, the Judge 
will give time, if necessary, to answer the matters of the affidavits; 
so, if any of the affidavits be defective, the Judge will give time to 
have the defect remedied (//). But, in a late case, time to amend a 
mistake in the jurat occasioned by the error of the commissioner in the 

(b) See the form, Chit. Forms, 74. ((t) See form of such an affidavit, 

(c) d Chit, Forms, 80; and see the observa- 

(d) Id tions, ante, 166. 

(c) Anon. I Dowl. P. C. 293, 79. {h) See, as to the rule for further 

</) See the form. Chit. Form.s, 79. time, ^nte, 171, Chit. Forms, 81, 03, 84. 
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country was refused, where the defendant did not produce an aflSda- 
vit of merits (t). The defendant’s attorney will have to pay the costs 
of the amendment After justification, draw up the rule of allowance 
and serve it, and file the hail piece Hvith the signer of the writs, as in 
ordinary cases, as directed ante, p, 173 (^*). 

3. Bail put in and justified, when the Defendant is in Custody. 

Although the defendant be in custody of the sheriff or marshal, 
after the expiration of the eight days after the arrest, yet specifil bail 
may be put in and perfected at any time before final judgment (k). 

In term time, this Is done in the usual way, except that you 
mention in the hail piece that the defendant is in custody {V), and of 
whom, and make the like mention in the notice of justification, S^c. ; 
and also, except that the notice of hail and of justification may in all 
eases he incorporated in one ; and also, except that the hail may he 
put in and justified at the same time, upon a two days* notice of put* 
ting in and justifying, and this, notwithstanding the late rule of 
T, T. 1 W, 4, {ante, 162), requiring a four days' notice for that purpose, 
in other cases where the defendant intends justifymg bail at the same 
time at which they are put in (m). No exception is necessary, or indeed 
usual, and the rule of T. T. \ IV. 4, r. 4, which entitles the defen* 
dants to have the recognizance entered into under reg, 3, out of Court, 
without further justification, if a one day's notice of exception he not 
entered by the plaintiff, does not apply to this case of a prisoner {n). 
The hail justify as in other cases. After you have served the copy of 
the rule of allowance, take the rule to the marshal's office in the 
King's Bench prison (if the defendant he in the custody of the mar* 
shal) and it will he a sufficient warrant to him to discharge the defen* 
dant ; and the same 4f the defendant be in the custody cf the sheriffs 
of London or Middlesex. But if the defendant be in the custody of 
the sheriff of any other county, as the rule in that case contains an 
order, not for his discharge, hut for a supersedeas merely, write out a 
supersedeas on plain parchment (o) ; and take it, together with the 
rule of allowance, and also the hail piece, to the signer of the writs, 
who will sign it; pay I 5 . Sd. ; get it sealed, pay 7d. Lodge the writ 
with the gaoler, who will thereupon immediately discharge the defen* 
dant {p). 

In vacation the mode is different. By 43 G. 3, c. 46, s, 6 {q), a 
defendant in custody may put in and justify bail, in vacadon, before 
a Judge of the Court from which the process issued, whereupon he 


(*) Bur/ord v. Holloway, 2 D. dr R. 
362; but see 1 Chit. Rep. 10* 495; 
ShmiUidB bail, 9 D. & R. 6. 

(i) See the form of the rule of al- 
lowance, Chit. Forms, 82, 88. 
tfc) See ante, 152, Barnes, 92. 

(/) Chrtghton*s bail, Exch. 17 th Nov. 
1832, MS. and 5 Leg. Obs. 144. 

(m) Davies v. Gray, 10 Law J. 80. 
See the form of the bail piece. Chit. 


Forms, 88; of notice of baU and justi- 
fication, Id. 89; and of the affidavit of 
service thereof. Id. 79. 

(») fVebb's bail, 1 Dowl. P. C. 446, 
ante, 158. 

(o) See the form. Chit. Forms, 91. 

( p) See Knowlys v. Reading, 1 B. dr 
P. 311. 

And see 1 W. 4, c. 70, s. 12, ante. 
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was arrested, upon due notice thereof being given to the plaintiff's 
attorney; and such Judge shall thereupon, if he think fit, order a 
rule to issue for the allowance of such baii,^ and may further order 
the defendant to be discharged out of custody by writ of supersedeas 
or otherwise, according to the practice of such Court, in like manner 
as the same is and may be done by an order of the Court in term 
time. This applies only to arrests on mesne process out of the supe- 
rior Courts, but it seems a habeas corpus for the removal of a cause 
from an inferior court is within the act (r). Give notice that you will 
put in and justify baity as directed antCy 179 (s). At the time specified 
in the notice y attend at the Judge's chamber Sy and wait there an hour; 
if at that time the opposite attorney do not attend to oppose thejustifi- 
cation^ the bail will be allowed to justify as of course, upon producing 
the affidavit o f service of notice of justification ; hut if the opposite 
attorney attend, the bail may he opposed and examined in the manner 
stated ante, p. 1 66. Jf the bail be allowed to justify, the Judge will 
make an order directing the clerk of the rules to draw up a rule of 
allowance (l). Draw up the rule with the clerk of the rules (m) ; pay 
him 6s, ; atid serve a copy of it on the opposite attorney. Then take 
the rule to the King's Bench prison (if the defendant he in custody of 
the marshal or of the sheriffs of London or Middlesex ), or sue out a 
supersedeas ( if he he in custody of the sheriff of any other county, S^c, % 
as is directed, {Ante, 179). 

4. Paying Money into Court in lieu of Special Bail, 

In cases where the defendant lias, in pursuance of the 43 Cr. 3, 
c, 46,5. 2, {a7itey 1 26), in lieu of bail to ike sheriff, deposited in his hands 
the sum indorsed on the writ, and 10/. for costs, to answer the costs 
up to the eighth day inclusive after the arrest, and the sheriff has 
paid these into Court, as he is bound to do, the defendant, instead of 
putting in and perfecting special bail, may, by virtue of the 7 8 G.4, 

p. 71, s, 1, allow such sums, together with the additional sum of 10/., 
to be paid into Court by the defendant as a fut ther security for costs, to 
remain in Court to abide the event of the suit. In other cases, where 
the defendant has not made such deposit with the sheriff, the defen- 
dant, instead of putting in and perfecting special bail, may deposit and 
pay into Court the sum indorsed on the writ, and 20/. as a security 
lor the costs of the action, there to remain to abide the event of the 
suit. In either case, the defendant must thereupon enter a common 
appearance within such time as he would have been required to have 
put in and perfected special bail, or in default thereof the plaintiff 
may enter such appearance, an*d the cause may proceed as if the de- 
fendant had put in and perfected special bail ; and if judgment be 
given for^ the plaintiff, he will be entitled, by order of the Court, 
upon motion, to receive the money so remaining in, or so deposited 
or paid into the Court, or so much thereof as will be sufficient to sa- 

(r) Tidd, 9th ed. 279; sed vide Steer Forms, 39. 

T. Srnm, 1 Chit. Rep. 44. u) See the fonn. Chit. Forms, 90. 

{s) See the form of the notice. Chit. <u) Id. 
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tisfy the sum recovered by the judgment and the costs of the appli- 
cation; and if judgment be given for the defendant, or the plaintiff 
discontinue, or be othejrwise barred, or if the sum deposited and paid 
into Court be more than sufficient to satisfy the plaintiff, the money 
so deposited or paid into Court, or so much thereof as shall remain, 
will, by order of the Court, upon motion, be repaid to the defendant. 
In a case prior to this statute of 7 & 8 4, the Court of Common 

Pleas allowed a defendant, intead of putting in bail, to pay into 
Court the sum sworn to and 40^. to answer costs, upon his paying 
such costs as had already been incurred in opposing bail, which he 
had previously attempted to justify, and the costs of the proceedings 
against the sheriff (j:). Money paid into Court under the above 
statute is not a payment to a creditor within the protection of the 
bankrupt act; (6 Cr. 4, c. Id, s. 82); nor, if paid in after an act of 
bankruptcy, and less than two months before a commission issued, 
is it within the protection of the 31st section of that act(y). 

In cases where the defendant has paid money into the hands of 
the sheriff in lieu of bail to him, and is desirous of thus allowing 
the same to remain in lieu of special bail, he should give notice thereof 
to the plaintiff's attorney («), and pay into Court an additiotial sum 
of lOl.t as a security for costs. This may, it seems, be done at any 
time before or on the day allowed for the special bail (a). 

Also, in the other cases of the payment of money into Court in lieu 
of bail, it may, it seems, be made at any time before or on such day. 
To pay into Court this additional 10/., where you have deposited 
money with the sheriff, in lieu of bail to him, or to pay into Court 
the monies above mentioned to be paid in in lieu of special bail, 
leave of the Court is necessary. Such leave may be obtained by a side 
bar rule, (See R. H, 2 W. 4, r. 55). Make outapriecipe or memoran- 
dum of the rule you want. Pay the money into Hoare's bank in Fleet 
Street, and get a receipt ; take this receipt tc the signer of the writs, 
who will thereupon give you his receipt in exchange. Pay him 2s, 4d. 
He is not entitled to any poundage on the money (b). Then take this 
receipt and preecipe, or memorandum above mentioned, to the clerk of 
the rules, who will draw up the rule (c) ; pay him 3^. 6d., and serve a 
copy of it on the plaintiff's attorney. After this the defendant must 
enter a common appearance, as in other cases, (as to which see^post, 
454), within such time as he would have been required to have put in 
and ^perfected special bail, (as to which, see ante, 151, 1G2, 164); or. 
in default thereof plaintiff may enter it for him ; (as to fhe mode of do- 
ing which, see post, 454). Upon this, in the case of a bail bond 
given, the defendant would be entitled to have it delivered up to be 
cancelled (d). 

The defendant who has made this deposit and payment into Court 


<jr) Fowetl V. JjeOf 1 Taunt. 425, and 
see8T.R.28. 

(y> FerraU v. Alexander, 1 Dowl. P, 
C. 132. 

(s) See a form. Chit. Forms, 91. 

(a) Rowe v. Softly, 4 M. & P. 464, 


6 Bing. 634, S. C. 

(6) Hunn v. Brine, 6 Moore, 194; 
Haines v. Navine, 2 Dowl. P. C. 43. 

(c) See the forms. Chit. Forms, 92. 

(d) Smith V. Jordan, 2 M. & P. 428. 
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may, at any time before issue joined in law or fact or, in the 
case of a judgment by default or confession before final or inter- 
locutory judgment signed, receive the same out of Court (e), by 
order of tiie Court, upon putting «n and perfecting special bail in the 
cause, and payment of such costs to plaintiff as the Court may di- 
rect. (7& 8 G. 4,c. 71, ^.3). 

The defendant also, who has put in and perfected special bail, may, 
upon motion to the Court, if the Court think fit, deposit and pay into 
Court the sum whicli would have been deposited and paid incase the 
defendant liad originally elected so to dc, togetlier with such further 
sum, to answer the costs, as the Court may direct, to abide the event 
of the suit, and to be disposed of in manner aforesaid ; and thereupon 
the Court will direct a common appearance to be entered for defen- 
dant, and an exoneretur to be entered upon the bail piece, {s. 4). 

On the application of the defendant, the Court will make an order 
that tlio plaintiff shall be at liberty to take out of Court a part of the 
sum paid in; and that unless he consent to accept thereof, with 
costs, in full discharge of the action, the same shall be struck out 
of the declaration; and that the plaintiff shall not give any evidence 
at the trial as to that sum (/). 

Ill case of a judgment for the plaintiff, the money still remaining 
in Court, then in order to get it out of Court, give a motion paper 
with an affidavit of the money having been paid in, and of the judgment 
being signed, to counsel to move for a rule to shew cause (g) why the 
plaintiff should not receive all the money out of Court, or, in case the 
judgment be for less, then so much tlwreof as will be sufficient to satisfy 
the sum recovered, and the costs of the applicatimi. If a rule be 
granted, draw it up with the clerk of the rules, and serve a copy of it, 
as in other cases. (See post, VoL 2, Book 4, Chap. 33). Take a 
copy of the rule to the signer of the writs, who will thereupon pay you 
the money. The plaintiff is bound to resort to this money in the 
first instance, and cannot issue executiou except for the deficiency, 
if any, after allowing for such money (/*). 

In case of a judgment for the defendant, or if the plaintiff discon- 
tinue or be otherwise barred from recovering, or in case the sum in 
Court be more than enough to pay the plaintiff; then, in orddr for 
the vlefciidant to get it or the surplus out of Court, give a motion 
paper with an affidavit of the money having been paid in, and of the 
judgment, according to the facts, to counsel to move for a rule to 
shew cause (t) why the money should not be repaid to defendant. If 
the rule be granted, draw it up with the clerk of the rules, and serve a 
copy of it as in other cases. (See post, Vol. 2, Book 4, Chap, 33). 
Take a copy of the rule to the signer of the writs, who will thereupon 
pay you the money. He is not entitled to any poundage (j). 


(d) Manwell v. Mure, 2 Dowl. P. C. 
105; Ferrall v. Alexander, 1 Id. 132. 

{e) As to the mode of taking out 
money paid into Court, see poff^Vol. 2, 
B<K>k 4, Part 1, Chap. 9« 

(/) HtiMord v. fVtlkinson, 8 B. & C. 
496; and see the form of rule. Chit, 
Forms* 93. 

(g) See Syrnee t. Bose, 5 Bing. 269, 2 


. & P. 426, S. C. 

(fc) Hews v. Pyke, 1 Dowl. P. C. 322, 
2 C. & J. 369, S. C. 

ti) Symes v. Rose, 5 Bing. 269, 2 M. 
& P, 426* S. C. 

(i) Hunn V. Brine, 6 Moore, 124; 
Haines v. Navine, 2 Dowl. P. C,43; and 
see Stuart ▼. Bracegirdle, 2 B, & Aid. 
770, 
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CHAPTER II. 

PROCBEDINGS FROM THE DECLARATION TO THE ENTERING OF THE 
CAUSE FOR TRIAL, INCLUSIVE. 


Sect. 1. 


The Declaration. 

1, IVhen to declare ^ 183 to 188. 

2. How to declare^ 188 to 193. 


!• When to declare. 

Before the time for appearing has expired and before appearancefa^ 
It should be premised that, previous to the statute of 2 W. 4, c. 39, 
the plaintiff could not declare before the return of the writ in any in- 
stance, or under any circumstances. Also, that in all cases where the 
process was not against the person, — as, where the proceedings were 
by original, summons and distringas, or the like, — the plaintiff could 
not have delivered or filed his declaration until the defendant had ac- 
tually appeared. But in all other cases, where the process was against 
the person, (such as the capias, bill of Middlesex, or latitat, bailable or 
otherwise) {b), the plaintiff might have delivered or filed his decla- 
ration de bene esse, on or after the return day of the writ (c) ; or, by 
original, on or after the quarto die post (d) ; provided six days in- 


(a) The term appearance” means 
entering a common appearance In non- 
^Uable process, or putting in and per- 
fecting baU above, or paying money in- 
to Court instead of suen bail. In 5at7- 
mble ivrocess. In nan^baUdble process, 
the defendant has eight days after the 
service of the writ, inclusive of the day 
of the service, to enter an appearance; 
and in default of his so doing, the 
plaintiff may (if the writ was served 
personally on the defendant) enter an 
appearance for him, and pnxeed there- 
on to judgment and execution. In bail- 
able process the defendant has eight days 
after the arrest, inclusive of the day of 


arrest, to put In special bail; and as to 
when he must perfect it, see ante, 162, 
164. 

(&) Formerly, also, to have enabled 
the plaintiff to declare de bene eete, the 
process must have been returnable be- 
fore the last general return of the term. 
Key V. Browne, 3D. & R. 28, 1 B. dt 
Cres.653, S. C*; WUeon v. George, 5B. 
& Cres. 455, 8 D. & R. 138, S. C. 

(c) See R. T. 22 G. 3, R. M. 10 G. 2; 
Abbey V, Martin, 1 H. Bl. 533; and see I 
Sellon,226; Robertson Xknigias, IT. 
R. 191. 

(d) lSellon,227; and see Giddingr. 
Groce, 2W.B1.749. 
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dusive had elapsed af^er the service of the process or the arrest of the 
deiendant; (IL T, 1 W, 4, r. 10); and provided the declaration had been 
delivered or hied before defendant had perfected bail in bailable 
cases (e) ; or before the time for the defendant’s appearance had ex- 
pired in non-builable cases (/) ; and provided also it was so died or 
delivered before the defendant had actually appeared, by putting in 
and justifying bail in bailable cases (g), or by entering a common 
f^[ 1 pearance in non-bailable cases (4). 

Now, however, it will be perceived that in non-hatlahle cases (un- 
^less in an action against several defendants where you do not intend 
arresting all of them) the writ of summons, or writ of summons and 
distringas thereon, is not a process against the person, and such being 
the case (i), the plaintiff cannot declare therein until an appearance 
has been actually entered, and then it must be absolutely. In bailable 
actions, by rule of M, T, 3 fT. 4, r. 11, when the defendant is not in 
actual custody, the plaintiff, at the expiration of eight days after the 
execution of the writ of capias, inclusive of the day of such expira- 
tion, may declare de bene esse^ in case special bail has not been per- 
fected. And if there be several defendants, and one or more of 
them has been served only and not arrested, and the defendant or 
defendants so served have not entered a common appearance, the 
plaintiff may enter a common appearance for him or them, and declare 
against him or them in chief, and de bene esse against the defendant 
or defendants who have been arrested, and who have not appeared by 
perfecting special bail. No declaration, however, can, in any case, 
either de bene esse or absolutely, be filed or delivered between the 
10th August and 24th October. (2 W. 4, c. 39, s. 11). The time 
for the plaintiffs declaring where there are several defendants, will be 
subsequently noticed. 

When you declare de bene esse^ as you may do In bailable cases, 
indorse on your declaration a notice to plead in four days, if the action 
be laid in London or Middlesex, and the defendant live within twenty 
miles of London, — or in eight days, if the action be laid in any 
other county than London or Middlesex, or the defendant live above 
twenty miles from London (ft). Care should be taken to state that it 
is delivered or hied ** conditionally otherwise it will be irregular (Q. 
This indorsement, however, is not essential, where the declaration is 
filed; for the notice of filing it is also a notice to plead. Videpost^ 191. 

The delivery or filing of the declaration de bene esse becomes ab- 

fs) W&ndonery, Cooper, 10B.&Cies. (0 Other reasons might, perhaps, be 
614. assi^ed for this rule; but this is oem- 

(/) Baker ▼. Cooper ^ 6 T. R. 648, ed sufficient. 

9 Aust. 491, S. C.; Turner v. BortaU, 2 (k) See R. T. 22G. 3; R. T. I W. 4. 

New Rep. 231; Kenman v. fieant Id. See form of the notice. Chit. Fanna» 
433; Smith v. Painter, 2 T. R. 719. 109- 

(g) fTtmOouer v. Cooper, 10 B. & Cres. (/) Evans v. TUlam, Barnes, 267. See 

614 * Cort Jacques, 8T. R.77; Watkins v, 

(h) See Turner ▼. Pbrfaff, 2New Rep- WooOep, 8 Taunt- 644, 2 Moore, 719, 

232- S. 0* 



When to declare. 


185 


solute upon special bail being put in and perfected ; but if special 
bail be not put in and perfected, the plaintiff must then relinquish or 
suspend his proceedings on the declaration, and proceed either 
against the sheriff, or on the bail bond, as before directed. 

it is entirely optional with the plaintiff to declare de bene esse or 
not ; for he is not compellable to declare at all, until the defendant 
have appeared (m). But it is, in general, advisable to declare dc bene 
esset as it expedites the cause, and by omitting to do so, he might 
lose the benefit of tbe bail bond or attachment standing as a secu- 
rity, which he may otherwise have when the trial has been lost. {Ante, ^ 
146, 147). 

The defendant, by taking the declaration out of the office, will 
waive the irregularity of its having been filed conditionally instead 
of absolutely (»). The defendant has always allowed him the oppor- 
tunity of seeing the exterior of tbe declaration (o). 

After the time for appearance has expired and before appearance."] 
We have just seen, (ante, 154), that in non-bailabJe actions the 
plaintiff cannot declare until an appearance has been actually entered ; 
so that in such actions if the defendant has not appeared, and tli^ 
time limited for the appearance has expired, the plaintiff must, 
in order to declare, enter an appearance for the defendant in pur- 
suance of the statute, and then declare against him absolutely. 

In bailable actions, when the defendant is not in custody, the plain- 
tiff may declare de bene esse at any time after the expiration of eight 
days inclusive after the arrest, and before the defendant has actually 
perfected bail (p ) ; and it is in general advisable for him to do so. 
(Supra). He could not declare absolutely before the bail be perfected, 
without waiving his right to a justification of the bail. (Ante, 159). 
If the defendant, after plaintiff’s declaring de bene esse, do not per- 
fect bail, the plaintiff should proceed against the sheriff or upon the 
bail bond, as already directed, (ante, 131, 139). No declaration, 
either absolutely or de bene esse, can be filed or delivered between 
the 10th August and 24th October. 

After appearance.] After bail is put in and perfected in bailable 
cases, or an appearance entered in non-bailable cases, the plaintiff 
may declare absohitely. He should, however, take care in bailable 
cases not to declare absolutely before bail is put in and perfected : if 
he do so before bail is put in, it will be a w'aiver of bail; (ante, 150)^ 
if before justification, it will be a waiver of justification. (Ante, 159). 

As regards the time in which the plaintiff must declare, it is to b^ 
observed that formerly in actions by biU, when that process was in 
existence, if an appearance was entered for the defendant by attor- 
ney of the term in which the process was returnable, the plaintiff 

(m) Merryman v. Carpenter, 2 Str. (o) Ib.; Robins v. Ric^tarde, Id. 379* 

1262. , _ (p) R. M. 3 W. 4, r. U, ante, 184; 

(n) GObert y. Kirkland, 1 Dowl. P* C* and see Wendawr v. Ooaper, JIO B« tk 

15^ Cres. 614. 
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must have declared m chief before the end of the term next after 
that of which the appearance was entered ; otherwise the defendant 
might have judgment of nonpros against him, and was entitled to costs. 
(13 C. 2, st, 2, r. 2, s. 3. See title Nonpros'*), And where 

an appearance was entered after the essoign day of Hilary term and 
before the day of full term, as of the previous term in which the writ 
was returnable, (which might be done), the Court held that a judg- 
ment of nonpros signed for the plaintiff's not having declared in the 
^^ry term, was regular {q). The plaintiff, however, was never 
bound to declare, pending a treaty between him and the defendant (r); 
nor could the defendant sign judgment of nonpros^ if he had not ap- 
peared in the term in which the writ was returnable. Also, if the 
plaintiff did not declare within the time above mentioned, and the 
defendant did not take advantage of his neglect by signing judg- 
ment of nonpros^ he might afterwards declare at any time within 
a year after the return of the process (s) ; but if he did not declare 
within that period he was deemed out of Court. {R.H, 2 IV, 4, r. 35). 
In actions by original^ it seems that the practice in this Court was the 
same as in the Court of Common Pleas, namel}^ that the plaintiff had, 
until the end of the term next after that in wliich the process was 
returnable, to declare. lit;; he did not declare within that time, the 
defendant might, before 'the essoign day of the third term, (having 
appeared of the term the writ was returnable, and having made a 
written demand of dedaration, and waited four days afler it), sign 
judgment of nonpros (t). If the plaintiff did Hot declare within a 
year after the return of the process, he was deemed out of Court. 
(R. H. 2 W. 4, r. 35). 

Some doubts must now exist as to the time within which the plain- 
tiff must declare in actions commenced by the new process of writ of 
summons^ or writ of capias ; it is submitted, however, that he must 
so declare before the end of the term next after the eighth day, in- 
clusive, from the execution of the process, otherwise a nonpros may, 
after a four-day demtfnd of declaration, be signed against him. But if 
no such nonpros be obtained, then he may declare at any time within 
a year next after the eighth day, inclusive, from the execution of 
the, process, unless otherwise ordered by the Court or a Judge; 
but if he do not declare within that period, he will be deemed out of 
Court (a). It is clear that in proceedings against a prisoner in cus- 

(c) Prigmore v. Bradlep, 6 East, 314, vent being nonprossed, must declare 
2 Smith, 405, S. C. witliin two terms after the return of 

(r) Walter v. Stewart, 2 W. Bl. 918, the writ, (that is, now, after the execu- 

S. C., 3 Wils. 455. tion of the writ). If the writ be exe- 

(s) Worlei/ V, Lee, 112; Pen- edited in the vacation* It'would seem, 

ny V. Harvey, 3 Id. 123; Sherson v. ftom a paxity of reasoning In similar 
Hughes, 5 Id. 35. cases of practice, that he must declare 

m 1 Sel. 359, 360. See R. M. 10 G. 2, before the end of the following term, 
r. 2; R. T. 1 W. 4, r. 8* or anonproe may be sign^» but ne may 

<«) In Mr.Chapman*a second addenda have a rule to declare as heretofore^ 
to the new rules* page 115, the practice It is probable some rule of Court will 
Jb laid down thus : **A plaintiff, to pre- be passed to settle the practice. 
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tody at the plaintiff’s suit, be must be declared against before the end 
of the term next after the arrest or detainer, or render und notice 
thereof, otherwise he will be entitled to be discharged on entering a 
common appearance (.i’). 

If the plain tid' be not ready to declare within the time limited, o6- 
tain from the clerk of the rules a side bar rule for time to declare (y), 
{R, H, 2 IV, 4, r. 38), until the first day of the following term; pay 
Serve a copy upon the defendant^ s attorney {%), You may 
afterwards obtain rules for further time, from the beginning to the 
end of the term, and from the end of one term to the beginning of 
the next, as often as you think necessary, in the same manner (y). 
The defendant, on the other hand, if he wisli to compel the plaintiff 
to declare, should obtain from the clerk of the ruleSi upon counseVs sig-^ 
nature^ a rale to declare before the end of the term; and^ after serving 
it upon the plaintijf^s attorney or agents if he do not comply with such 
rule^ the defendant may then, in the same way, obtain a peremptory 
rule to declare (y) within a certain time, and if the plaintiff do not 
.declare withm the time so limited, the defendant may, after a four day 
written demand of declaration, sign Judgment of nonpros. But now, 
by the late rule of //. 'i\ 2 W, 4, r, 38, it is not in any case necessary 
for a defendant to give a rule to declare* except upon removals from 
inferior courts, in which latter case the rule to declare may be given 
within four days after the end of the term in which the writ is re- 
turned. {R.IL 2 IV, 4, r. 37). A rule to declare peremptorily may 
he in any case absolute in the first instance, (Id, r, 39). This term 
“ peremptorily” only prevents a plaintiff from taking out more rules 
for time to declare, and therefore if the defendant signs judgment of 
nonpros after the rule to declare has run out, but the plaintiff has 
declared in the inteiim, the judgment is irregular [(i). 

So, where one of several defendants, against whom you intend to 
proceed, or must proceed jointly, is served with process or arrested, 
and the other cannot be served or arrested, the plaintilf should apply 
to the Court, or to a Judge in vacation, foretime to declare against 
the defendant wlio w'as served or arrested, until the appearance or 
outlawry of the other (b) ; for a declaration delivered to the one served 
or arrested, and afterwards to the other, when he appears, would be 
irregular (c). The afiidavir, upon which such an application is 
grounded, should state that the plaintiff cannot find the other defen- 
dant, and that he is using all due diligence in proceeding to serve or 
outlaw him; otherwise, the Court may possibly order the defendant, 
if he was arrested, to be superseded (d). It may be as well here to 

R. T. 3W. 4, posf; and post, Vol. (ft) Morton v. Greu» 9 B. & C. 544; 
2, Book 3, Part 4, Chap. 4, p, (>38. See WiNlams v, Manwairing, Barnes, 401. 
the first warning to the writ of capias, (c) Morttm v. (irej/, 0 B. & C. 544; 
ante, 96- Knight v. Parker, 2 W. Bl. 7^9; and see 

(p) See the form of these rules. Chit. Uphes v. Bauwens, 2 New Hep. 404; 
Forms, 04. Turner v. Port€iU, Id. 231 *, Kenman v. 

(S> Tow&'s V. Powell, 1 II. B la. 290 «.* Bean, Id. 433 f Stork v. Herbert, \ WUs. 
(o) Gray v. Penmll, 1 Dowl. I*. C. 242. 

120. (d) Tracey v. Garmston, Bames, 390* 
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notice, that by the rule M, T, 3 IV, 4, r. 1, the writ must contain the 
names of all the defendants in the action, and not the names of any 
other defendants in any otlicr action; therefore, if a writhe sued out 
against two defendants, the plaintiff cannot file or deliver two declar- 
ations against them severally. But, notwithstanding this rule, the 
plaintiff may, in a nun -bailable action, on a writ against two defen- 
dants, declare against one only, provided, indeed, the cause of action 
be separate, and provided, also, the plaintiff drop his proceedings 
against the other entirely (c). The notice, however, of such a de- 
claration, must not be intituled as against both (/)• 

Upon the back of the declaration thus delivered absolutely, indorse 
the notice to plead {g). As to the time to be mentioned in this no- 
tice, see the next Sectioft, post, 194. 

Formerly, the plaintiff and other persons might, in actions by bill 
or original, after the appearance of the dcfendjtnt, have declared hy 
the bye; but the present process being returnable in vacation as well 
as in term, it is submitted, that the former practice as to declaring by 
the bye can no longer prevail (/^), and at all events as reglj^s third , 
persons so declaring. 

I^o?ipros,^ If the p1ainti£l^4^ not declare in due time, or within such 
further time as he may obtain of the Court or a Judge, the defendant 
may, at the expiration of four days next after a written demand of 
declaration, served upon the plaintiff, or his attorney, or agent, as the 
case may be, (R, T, 1 IF. 4, r. 8), sign judgment of nonpros* This 
is a final judgment (i). 


2, How to declare* 

Kngross your declaration upon plain paper* It is no objection that 
it is partly written, and partly printed, and it is the common practice 
so to engross it {j)* hidorsc on it the notice to plead, as directed, 
post, 193, whc7i you declare absolutely {k)* In some cases, also, in^ 
dorse on it a demand of plea, €ind us to which see post, 197, 198. 
7f the declaration is to he filed, charge, on the back of it, \d* 
per folio of 72 words, and 4f/. for the warrant of attorney. As 
the practice may require, (tind as to which see post, 191), file it 


{e) Kharis v. Whitehead, 2 M. Ac R. 
367; Btnvles v. Hilton, 2 C. & J. 474; 
post, ItWl. 

(/) Id. 

Or) See tlic form. Chit. Forms, 109. 
{h) In actions by orlt^nal, the plain- 
tlft* could not declare by the bye until 
after the defendant liad appeared, and 
then, only within the term in which 
ocess was ret urnable . I n actions 

S , the pInintitV could not have de- 
by the bye until after the defen- 
dant had aptieared; but he might have 
done so at any time afterwards, pro- 


vided he did so before the end of the 
term next after that in which the pro- 
cess was returnable. Srmth v. Muller, 3 
T. R.r.27; R. M. 10 G. 2; and see fur- 
ther, 1 Arch. Pract. 2nd ed. 123. 

{i) See the form of it. Chit. Forms; 
and see post, Vol. 2, Book 4, Part 1, 
Chap. 18, lit. “ Judgment of Konproe*** 
(J) Brand v. Rich, 2 Moore, 854, 8 
Taunt. 501, S.C. Sed videiJhampneys 
V. Hamlin, 12 East, 294; Hartop v. 
*Juckes, 1 M. & Sel. 700; Deed. Irwin v* 
Roc, 1 D. tk R. 502. 

{k) See the forms. Chit. Forms, 109. 
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with the clerk of the declarations in the Ktng*s Bench office^ and give 
the defendants attorney notice of your having done so ; or deliver it 
to the defendants attorney. 


In what form.'] As this and other subjects of pleading could not be 
treated of in other than a cursory manner in a work of this descrip- 
tion, and as a cursory notice of them would be of little practical uti- 
lity, it is thought better to omit them altogether, and to refer the 
reader to works written expressly upon the subject. 

By rule of M. T. 3 W. 4, reg. 15, the declaration in an action com- 
menced by the process prescribed by the 2 W. 4, c. 39, must be inti* 
tied in the proper Court, and of the day of the month and year on 
which it is filed or delivered, and the same rule also points out the 
forms of the commencement of declarations (/), and declares that the 
entry of pledges to prosecute at the conclusion of the declaration shall 
in future be discontinued. Perhaps, if the declaration were intitled 
of a day different to that on which it was actually filed or delivered, 
it might be deemed irregular ; and a judgment signed for want of a 
plea thereto, would be set aside (tti). Besides this, the defendant 
may, as of right, compel the plaintiff, by rule, to intitle it of the 
day at which it was actually delivered to illm (n). 

To avoid unnecessary expense to parties, by reason of the length 
of declarations in actions on bills of exchange, promissory notes, and 
causes of action recoverable under the common counts, the Courts 
have, by rule of T. T. 1 W. 4, prescribed forms of declarations (o) in 
such actions, and ordered that the declaration shall not exceed In 
length such of the forms as may be applicable to the case ; and if it 
does, then that no costs of the excess shall be allowed the plaintiff if he 
succeeds, and the costs of the excess incurred by the defendant shall 
t>e taxed and allowed to him, and be deducted from the costs allowed 
to the plaintiff — and it is thereby further ordered, that on the taxa- 
tion of costs as between attorney and client, no costs shall be allowed 
to the attorney in respect of such excess of length ; and, in case any 
costs shall be payable by plaintiff to defendant, on account of such 
excess, the amount thereof shall be deducted from the attorney’s bill. 
And, as another protection to the defendant against the unnece^ry 
length of the declaration, it is a rule that no costs shall he allowed 
on taxation to the plaintiff, upon any counts or issues upon which he 
does not' succeed, and that the costs of all issues found for the defen- 
dant, shall be deducted from the plaintiff’s costs. (/I. H. 2 W. 4, 
r. 74) (p). The Court or a Judge also may order the Master to 
strike out superfluous counts before plea pleaded. {See post, Vol. 2, 


(0 See them. Chit. Forms, 95, 96. 
(w) Sembl. Topping v. Fuge, 1 Marsh. 
841, 5 Taunt. 330. 77U 1 Marsh, 344, 
S. C.; Rowlso V. Latvrenee, 11 Moore, 


838 . 


mike. V. HaUftu, Bari ef, 2 
256; T/ion^psmv. Maraftalt, lid. 


(o) See the forms properly filled up. 
Chit. Forms, JXi to Kr;. 

(p) See also the rule as to not recit' 

wit .in actions by original. H. 
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Book 4, Part 1, Chap, 7). And it is now becoming a practice for the 
Judge at the trial, in the case of a declaration containing unnecessary 
counts, to compel the plaintiff to elect to take a verdict on one or 
more of them only. 

It may be as well here to mention that the declaration should cor- 
respond in the names and number of the parties, (antet p. 102), in 
the character in which they sue or were sued, (an/c, p. 101), and in 
the cause of action, (an^-?, p* 103, 104), as stated in the writ, and 
the affidavit to hold to bail, {ante^ p» 90). If the declaration be de- 
fective in this respect, the defendant will* in bailable cases in general, 
be discharged on entering a common appearance ; and, in some cases, 
the declaration would be set aside for irregularity. Where, after issue 
joined in assumpsit for goods sold, the plaintiff added a count for not 
delivering a bill of exchange, and recovered upon that count only ; the 
Court held the bail to be discharged (^). If the process be against 
two, and one only be arrested or served, the plaintiff must in gene- 
ral first outlaw or compel the appearance of the other, before he can 
declare against the party arrested or served (r). If he declare against 
one only, where two are named in the writ, the other may sign 
judgment of nonpros (s) ; and the same, if he serve notice of decla- 
ration, or even obtain a ^le for time to declare against one only, 
without proceeding against the other (^). Or if he have holden two 
defendants to bail on a joint writ, and declare against one only, the 
bail will be discharged ; and if he declare against both severally, the 
Court would set aside the declaration for irregularity (e«). But where 
process in an action for a tort as for an assault was against two defen- 
dants, and both were holden to bail under a Judge’s order, and the 
plaintiff afterwards declared against one of them only, the Court 
held that he might do so without discharging the bail {jc), pro- 
vided he dropped his proceedings against the other entirely (^). And 
upon nonbailahle process the plaintiff may declare against one defen- 
dant only, although several be joined in the writ, provided the cause 
of action be separate, and provided he drop the proceedings against 
the others (a). If the writ be at the suit of one plaintiff only, and 
the declaration at the suit of two, tlie Court will, either in bailable 
or non-bailable cases, set aside the declaration and proceedings there- 
on for irregularity (b), and in bailable cases order an exoneretur to 
be entered on the bail piece. 


(v) Thompson v. Macirone, 4 D. & R. 
3 B. it C. 1, S. C. 

(r) Edwards v. Carter * 1 Str.473; and 
see ante, p. 102, 1U7; Thompson Cotter, 
1 M. & S. 55; Haigh v. Contvap, 16 
Bast. 1. 

(#) Hoe V. Cock, 2 T. tt. 257. 
it) Id. 

(tt) Thompson v. Cotter, 1 M. & S. 66; 
Moss V. J3irch, 5 T. R. 722; J€tnge v. 
Murray, 1 Marsh. 274; and see the rule 
of M. T. 3 W. 4, T. 1. ante, 1«7, and 


ante, 102. 

lx) fVilson V. Edtvards, 6 D. & R. 622. 
3B.&C.734, S. C. 

ly) Ante, 102, 188; jEvane v. White- 
head, 2 M.& R.3b7* 

(а) Evans v. Whiteheeid, 2 M» & R. 
367; Bowies'v. BUtor^ Crom« J. 174; 
Holland v. Ja^n«(»n,4T*R* 686; Comyns. 
74; Spencer v. Scott, 1 B. P* 19, 49; 
ante, 188. 

(б) Rogers y, Jenkins, I B. &P.383. 
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In what cases to be delivered,'] In all cases where special bail is 
put in, or an appearance is entered by the defendant, a copy of 
the declaration must be delivered to the defendant’s attorney ; but, 
if the abode of the defendant's attorney be unknown to the at- 
torney of the plaintiff, such copy may be left with the clerk of the 
declarations, and notice thereof given to the defendant. (R. T, 2 

G. 2; and see R.T, 12 IT. 3) (e). The delivery, when accompanied 
with the notice to plead, as is usual, must take place before 9 o'clock 
at night, (R. //. 2 fV, 1*, r. 50), but without such notice, it may, it 
seems, be delivered as late as 10 o’clock. (R. il/. 41 G, 3). The old 
rules of T, T, 12 IV. 3, and T. T, 2 G. 2, requiring the defendant’s 
attorney to pay for the copy of the declaration on delivery, are, in 
practice, quite obsolete, and are virtually repealed by the rules of 

H, T, 35, and M, T. 36 G, 3, which, although “ issue-money** only is 
mentioned therein, the Court have determined extend to all plead- 
ings (d). 

In what cases to he filed,] The declaration must be filed with the 
clerk of the declarations, where the defendant has not appeared 
by putting in special bail, or entering disappearance ; or where an 
appearance is entered by the plaintin^lbr the defendant. (72. T, 
1 G. 2). 

Notice of filing it, ^•c.] Where the declaration is thus hied, notice 
of its being so filed must be given to the defendant,.by leaving such 
notice at his last or most usual place of abode (72. T, I G, 2), and to 
all the defendants, if more than one (e) ; in all other cases, it must 
be given to the defendant or his attorney (72, T. 2 G. 2) (/) ; or, if 
his last or most usual place of abode bo unknown (by leave of the 
Court or a Judge, but not otherwise), the notice may be stuck up 
in the office (72. H, 2 IV. 4, r. 49) (g) ; and, to induce the Court, or 
a Judge, to allow the notice to be so stuck up in the ofllce, you must 
shew, on affidavit, that the most satisfactory inquiries have been 
made after the defendant (/»), and the particulars of such inquiries 
must be stated in the affidavit. The rule of Court allowing this notice 
to be so stuck up is absolute in the first instance (/). A personal 
service of the notice is in no case necessary (j). It may be served 
at any time before a nonpros is actually signed, and within the year 
after the return of the process {k). It must not, however, be served 
on a Sunday (/) ; nor after nine o’clock at night (72. II. 2 fV, 4, r. 50. 


(c) Hindfbrd, Earl of, v. Cttarteris, 
2 L. Raym. 1407; Tidd, 9th ed. 452. 

(d) Tidd, 9th ed. 452. 

(e) ' Coulson v. Turnbull, Barnes, 246; 
Kinjgdon v. Horn, Barnes, 293. 

(/) Pract. Reg. 129. 

(g) Seeform ofafiidavit,Chit.Fornis, 
106. See also the former cases of Old- 
ham v, Burrell, 7 T. R. 26; Holstenv. 
CuBifard, 1 B. & P. 214; Weller v. Ro- 
hinem, 1 Taunts 4.33; Loaemore v. a»- 
hen, 1 New Rep. 279. 


(5) BaU Court, MS. K. B. 3rd Nov. 
ia32. 

(t) Bridgerv. Austin, 1 Dowl. P.C. 
272 . 

(7) Simnuma v. Shannon, 2 W.Bl. 7^, 
3 Wils. 147, S. C. 

(At) R.H.2W.4,r.35; Worley v. Lee, 
2 T. R. 112; West v. Radford, 3 Burr. 
1452; ante, 186. 

(/> Morgan v. Johnson, 1 H. Bl. 628; 
Roberts V. Monkhouse, 8 East, S47» 
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^ 'R» M. 41 G. 3) ; nor can it be served on any day between the 10th 
August and 24th October. (2 fV.4, c, 39, s, 11). 

The notice must specify the nature of the action, at whose suit 
prosecuted, the time limited for pleading, and state, that unless the 
defendant plead within the time so limited, judgment will be en- 
teiid against him by default. {R,T, I G. 2) (m). Upon a writ against 
two, where the declaration is against one only, notice of such decla- 
ration intitled as against both is bad (w). When the declaration is 
filed de bene esse ^ the notice shotdd state that circumstance; yet, 
although omitted, the Court have holden the notice to be suffi- 
cient (o). It need not specify Uie amount of damages. (R, £L 2 
fT. 4, r. 41). It seems no date is necessary (p). 

The declaration is deemed filed only firom the service of the no- 
tice (R, T, 1 Cr.2; R.2\ 2 G, 2) (</); therefore, a rule to plead, or 
tlie lie, before notice of declaration, would be irregular (r). And if 
this notice be irregular, and the plaintiif sign judgment for want of 
a plea, the Court will set aside the judgment for the irregularity ( 5 ). 

It must be observed, that, by taking the declaration out of the 
office, you waive all objections to the process (f), and to any variance 
between the notice of deO hgra tion and the declaration itself (a), and 
also to the declaration hipmg been filed conditionally instead of 
absolutely. The defendant has always allowed him the opportu- 
nity of seeing the exterior of the declaration. {Ante, 185). 

If the declaration be filed, the defendant cannot take^lt out of the 
office without paying for it, nor will he be allowed to plead without 
taking it out (v). By ruling a defendant to plead, and demanding 
a plea, therefore, you compel him to pay for the declaration; for, 
if he do not take the declaration out of the office, and plead within 
the time limited for that purpose, judgment may be signed as for 
want of a plea {x). 


Particulars of demand,'^ By the rule of T. T. 1 W, 4, r. 6, the 
plaintiiT must, with every declaration (if delivered), or with the no- 
tice of declaration (if filed), containing anv, common hidebiiatus 
counts, deliver full particulars of his demand, under those counts, 
where such particulars can be comprised vrithin tliree folios; and 
where the sama^l^unot be comprised within three folios, he must de- 
liver such a statement of the nature of his claim, and the amount of 


(m) Samsv.Cttlham , !) B. Sr Cres. 370; 
Cooke \,Johtistm, 1 Dowl. P. C. 247; 
R<ibins V. Richards, Id. 378; Graves v. 
Wise, 2 Wils. 84; Hetherington v. Hob^ 
son, ttTaunt.331 ; Rartholoniew v.GouM- 
ing, Barnes, ; Tai/lor v. Sherman, Id. 
899, 409; Prac. Reg. 131, 133, 134, 135. 
See the forms. Chit. Forms, I07. 

(fi) Evans v. Whitehead, 2 M. 8e R. 
3GT* See post, Vol. 2, Book 4, Part 1, 
Chap. 35, as to the titles of affidavits. 

(o) On tv. Jacques, «T. R. 77. Wat-’ 
kins V. WooUep, 8 Taunt. 644, 2 Moore, 
719, S. C. Sec ante, 184. 

(p) Anon. 2 Chit. Rep. 238. 


(9) Hutchhison V. Brown, ^ T.R. 298; 
Weddle v. Braider, 1 C. & M. 0*9, 1 
Dowl. P. C. (Xi9, S. C. ; and see Robe- 
son V. Dougiae, 1 T.R. 191. 

(r) Prac. Ueg. 131 ; Grey v. Satmdere, 
Barnes, 248. See Worley v. Lee, 2 T. 
H.112; Westv.Rad/brd,3B\irr.l452. 

(«) Graves V. Wise, 2 WiU. 84; Bar. 
tholomew v. OouMing, Barnes, 291. 

{t) CosuhmU V. Martin, 2 Str. 1072. 
Robins v. Richards, 1 Dowl. P. C. 

(v) See White V, Dent, 1 B. P. 341. 
(x) See Keeling ^,^ewton, 1 Wils, 
173; post, 203, 204. 



193 


The Plea, 

the sum or balance which he claims to be due, as may be comprised 
within that number of folios. And to secure the delivery of particu- 
lars in all sxich cases, it is thereby ftirther ordered, that if any decla- 
ration or notice shall be delivered without such particulars, or such 
statement as aforesaid, and a Judge shall afterwards order a delivery 
of particulars, the plaintiff shall not be allowed any costs in respect 
of any summons for the purpose of obtaining such order, or of the par- 
ticulars he may afterwards deliver. And it is thereby also further 
ordered that a copy of the particulars of the demand, and also parti- 
culars (if any) of the defendant’s set-off, shall be annexed by the 
plaintiff’s attorney to every record at the time it is entered with the 
Judge’s Marshal. 

As to the form and other requisites of the particulars, see post, Voh 
2, Book 4, Part 1, Chap. 15. 


Sect. 2. 

Tlte Plea, 

1. Notice to plead, and Time to plead, 193 to 196. 

2. Rule to plead, 196. 

3. Demand of a Plea, 197, 

4. Further Time to plead, 1^8 to 201. 

5. Judgment for want of a Plea, 201 to 206. 

6. Hie Plea, how filed or delivered, and herein of General Pleas, Spe- 

cial Pleas, Double Pleas, Withdrawing Pleas, and Adding 
Pleas, <5*c. 206 to 211. 

1. Notice to plead, and Time to plead. 

Before the defendant can be compelled to plead, or the plaintiff 
sign judgment for want of a plea, three things arc necessary : a no- 
tice to plead; a rule to plead ; and, in some cases, a demand of a 
plea. These shall now be considered in their order. * 

And first, of the notice to plead: this is necessary in all cases, be- 
fore the plaintiff can sign judgment for want of a plea (5). It is 
usually indorsed on the declaration when delivered; (see 2*. 5 & 0 
G. 2; R,M, 10 G. 2, r. 2); but may be given on a separate paper, 
and served subsequently to the delivery of the declaration (c); and 
where the declaration is filed, as the notice to plead is contained in 
the notice of filing the declaration, it is not necessary to indorse it on 

(a) As to pleas in see post. Court, post, Vol. 2, Book 4, Partly 

Vol. 2, Book 2, Part 1 ; I^articfdfirs of Chap. 9. 

Plaintip^s Demand, ante, 192, and post, {b} See Heath v. Rose, 2 New Rep. 
Vol. 2, Book 4, Part 1. t ’hap. 15; Oper, 223; Tidd, 9th ed. 47.3. 
post, VoL 2, Book 4, Part 1, Chap. 13; {c) Anoti, 2 W 11s. 13 See West v. 

Chanfcing Venue, post, Vol. 2, Book 4, Radjifrd, 3 Bur. 1452. 

Parti, Chap. 6j (.Pflying* Money into 

(4 •) 
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the declaration. {Antc^ 184). Where the declaration was indorsed 
** to i^lead in — ^ the Court of Common Pleas held that it should 
be understood to mean within tbe number of days allowed by the 
rules of the Court (c). Jt should seem that if the notice be to plead 
within a greater number of days than the practice requires, the de- 
fendant would have the time given by the notice. 

The only matter remaining to be considered under this head, is 
the time limited for pleading, and which must be specified in the no- 
tice to plead. 

Time for pleading,^ If the plaintiff declare absolutely, the notice 
must be to plead within four daj's, if the venue be laid in London or 
Middlesex, and the defendant reside within twenty miles of London; 
or within eight days, if the venue he laid in any other county, or the 
defendant reside above twenty miles from London (/); and in de- 
fault of pleading, as aforesaid, the plaintiff may sign judgment. {R.T, 
5 & (5 Cr. 2). In a case w’hcrc the defendant, who usually resided in 
Scotland, w'as arrested in London, the Court held that four days* no- 
tice was snfHcient (g). In actions against attornies, the defendant 
has only four days to plcad^ter delivery of n copy of the declaration 
wherever the venue is laf(i^^ and whether he resides within twenty 
miles of London or not (//). 

If the plaintiff' declare de bene esse (as he may do upon bailable 
process), the notice must be to plead within four days, if the action 
be laid in London or Middlesex, and the defendant reside within 
twenty miles of London ; or within eight days, if tbe action be laid in 
any other county, or the defendant live above twenty miles from 
l^ondoii ; and if tbe defendant put in bail, and do not plead within 
tbe time herein limited, plaintiff may sign judgment for want of a plea. 
{R,T. 22 G, 3). If tbe defendant were to plead before bail w^as put in 
and perfected, the plaintiff' might treat the plea as a nullity, and sign 
judgment, even although the bail were afterwards to justify (/); ex- 
cept in tbe case of a plea in abatement, which may of course be plead- 
ed before justification, otherwise the plaintiff might have it in his 
power (o prevent the defendant from pleading such a plea, by not 
excepting to the bail before tbe time limited for pleading in abate- 
ment should have expired (/<r). 

In cases whefe the declaration has been filed, these four or eight 
days are reckoned from tbe service of the notice of declaration, and 
not from the time of filing it (/). 

(e) Hifferman v. Langelle, 2 B. & P. (0 Venti v. Calvert, 4 T. R. 578. See 
363. ptMt, 198. 204. 205. 

(/) R. T. 5 & 0 G. 2; and see Holland {k) liimsdale v. Nielson, 2 East, 406; 
V, Cooke, 1 M. & Scl. 606. Saunders v. Owen, 2 D. & R. 252, post, 

(jf) Doujf/as v. Ra,v, 4T. R.553, n. Vol. 2, 470; Capon v. Bond, 2Y.& J. 
See the cases, jxtMt, 223, as to notice of 6.31; Hopkinson v. Henri/, 13 East. 170. 
trial. (0 Hatehinson v. Brotrn, 7 T. R. 

(/i) Mann v. FlrMier, 5 T. R. 369. It 298; ff^eddle Brown , 1 C. & M. 69, and 
seems that the 2 W. 4, c. 39, does not aiite, 192. 
alter this practice. > 
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These four or eight days are reckoned exclusive of the day of giv- 
ing the notice, and inclusive of the last day, unless the last day be a 
Sunday^ Christmas-day, Good Friday, or a day appointed for a public 
fast or thanksgiving, in which case Itliey will be reckoned exclusively 
of that day also. {R. II. 2 W. 4, r. viii). 

It is also to be observed, that no plea can be filed or delivered be- 
tween the IQth of August and the 2\th of October , (2 JF. 4, c. 39, 
s. 11) ; and in case the time for pleading to the declaration does not 
expire before the 10th of August, the defendant has the same num- 
ber of days for that purpose after the 24th of October as if the de- 
claration had been delivered or filed on the 24th of October; but in 
such case it will not be necessary for the plaintiff to give a fresh rule 
to plead. {R. M. 3 IF. 4, r. 12). 

Imparlance,^ Formerly, unless the plaintiff declared within certain 
prescribed times, the defendant was entitled to an imparlaticej^r, in 
other words, the defendant was allowed another term to plead in. 
But since the 2 fF, 4, c. 39, it is conceived, that, in actions commenced 
by tlic process prescribed by that act, these imparlances are wholly 
put an end to (fn). 

Tcrm*s notice.'] To prevent surprise on the defendant, if four (erms 
have elapsed since the delivery or hling of the declaration, the de- 
fendant must have an entire term’s notice to plead, before judgment 
can be signed for want of a plea, unless the cause have been stayed 
by injunction or privilege (ri), or at the defendant’s request (o). This 
notice must be given before the first day of the term ( p ) ; and a rule 
to plead may be entered, and judgment signed, at any time in the 
following vacation, as of the preceding term {q). 

After delivery of oyer^ particulars^ ^c.] Where oyer has been -de* 
riianded, the defendant shall have as many pleading days after it is 
granted, as he had when he demanded it (r) ; as, if he had four days 
originally to plead, and after two days had elapsed he craved oyer, he 
shall have two days, after the delivery of oyer, to plead. So, the de- 
fendant has the same time to plead, after the delivery of a bill of par- 
ticulars, as he had when the summons for it was returnable; iTever- 
theless, judgment must not be signed till the aftethoon of the day 
after the delivery of the particulars, unless otherwise ordered by the 
Judge. (/2. II 2 JF, 4, r. 48) («). Where a summons for better parti- 


<m) They may, it seems, still exist 
in actions not so commenced; and see 
Vol. 2, Book 3, Part 1, Chap. 3, 
as to the imparlance in proceedings by 
Mcire jheias; and pt^st, Vol. 2, Book 3, 
Part 1, Chap. 2, as to the imparlance 
in the action of replevin ; aiulpo^, Vol. 
2, Book 4, Part I, Chap. 4, as to the 
imparlance in actions removed from in- 
ferior Courts. 

(n) R. T. 5d»;<iG. 2; Haj/leyv. Ritej/, 
1 Doug. 


(o) Rland v.Dfirlep, 3 T. R. 530; fVat- 
kins V. Haydon^ 2 Bla. R. 702. 

ip) Rose, 2 Str. 1164; Pi-icev. 

Hughes, 1 Dowl. P. C. 440. 

(y) Milhoume v. Nixon, 2 T. R. 40. 
See the form of the notice. Chit. 
Forms, 110. 

(r) Webber v. Austin, 0 T. R. 356. 

{s) Mowbray v. St:huberth, 13 East, 
508; St.Hanlaire v. Byam, 4 B. & C. y7fl, 
7D.&R.458,S. C. 
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culars was obtained by defendant four days before the time for pleading 
expired, but the plaintilT’ii attorney did not attend till the third sum- 
mons, and the prder being then refused, and the time originally allowed 
for pleading having expired, lie signed judgment for want of a plea; 
the Court held, that, as the delay was occasioned by the plaintiff’s at- 
torney, tlie j)ulginetit was signed too soon, and was therefore irregu- 
lar (/). But where ati order for particulars, and an order for time to 
plead have been obtained, the time for pleading will run, although no 
particulars are given, unless it is expressed in the order for time to 
plead, that it is not to begin to run until after the delivery of the par- 
ticulars (//). After changing the venue, the defendant must plead to 
the altered declaration, as he should have done to the other, without 
delay. (li. M. 1G5 4, s. 5). 

/fftcr amendment.^ If the plaintiff amend his declaration, the de- 
fenduut shall have two days (exclusive of the day of amendment and 
after payment of costs), to alter his first pica, or plead another ; {R. T. 
it C G. 2 ; R, M, 10 (r. 2, r. 2) (a). Any plea he may have plead- 
ed, if applicable to the amended declaration, cannot be considered at 
an end, so as to entitle the plaintiff to sign judgment if new pleas arc 
Jiot pleaded to it (^) ; but it would be otherwise if the pica would not 
be so applicable. A new rule to plead is not in any case of amend- 
ment necessary, iji. IT, 2 /F. 4, r. 42) (z). Nor is a demand of plea, 
if the amciulniciU were after pica pleaded (a). 

2. Rule to plead. 

The next thing requisite is the rule to plead. This must be enter- 
ed in all cases, whether the defendant hav'e appeared or not; unless 
he be bound by a rule of court, or a Judge’s order, to plead within a 
limited time; (/i. T. 5 C G, 2) (5); or unless the defendant dis- 
pense with it, by pleading in bar or in abatement, before a rule to plead 
is given (r). As to a rule to plead to an amended declaration, vide 
supra. 

Make out a memorandum of the rule on plain paper {d). Take it 
to the clerk of the rules, and he will enter it in a book kept for that 
purpose; pay him dd, 

i 

(0 Olover V. Watmoret 5 B. & C. 76f>, 2; R. E. 1 W. 4 , C. P.; 2 Salk. 520, 517; 

fl 1). & R. (107, S. C.'’ Jilunt V. Morris, 2 W. Bl, 705; Barton v. 

(m) Adftnvi V. Di-ummond, 1 Dowl. P. Moore, 8 T. R. 

C. 0!>; tuifft, 100. (a) Hnvkvale v. Kemial, 3 B & Aid. 

( r) See IViHMirqffe v. Watson, 8 Taunt. 137- 

4lH>. and the rule in t\ P. E. T. 1 W.4, (5) 'Nias v. Spratley, 4 B. & C. 3«n. 

r. 2. Before the 2 W. 4, c. 39, instead 6 D. <:k R. 390, S. C.; 'Vuwes v. Bowel, 1 
of receiving costs, it was said he might, H. Bl. 87; and see Pearson v, Reynolds, 
at his option, have an imparlance. JLee- 4 East, 571, 1 iimith, 288, S. C. ; Becker 
hillv. Reynell, •> Str. <i50; butseeR.M. v. Shedden, 3 B. & P. 180; Donne v. 
1854, sect. 13; Prnct. Reg. 18. Marsh, 7 Taunt. 587* 1 Moore, 320, S.C. 

(//) yafffir V. Jhtrsfey, 2 Dowl. P. C. (c) Brandon ▼. Payne, 1 T. R. (i09; 
107; Htu'krale v, Kendal, 3 B. & Aid. Isx'khart v. MrtcfcretA, 5 T. R. 863; and 
137* see Perry v. Fisher, 8 East, 549. 

(s) See per Bayhy, J., in v. (rf) See the fom. Chit. Forms, 109, 

Borsley, 2 Dowl. P. C. 108. See the and of the rule^i^d. 

prior rule and cases, K, M. 10 G. 2, r. 
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A rule to plead cannot be entered before the declaration is deli- 
vered, or filed and notice given, or it will be irregular (e); yet if the 
defendant in such a case plead, he will thereby waive the irregu- 
larity (/). But it may be entered at any time on or after the day on 
which the declaration is delivered or filed (g), and where expedition is 
desirable, care should be taken to enter it four d lys exclusive before 
the expiration of the time limited for pleading. Before the 2 4, 

c. 39, it must have been entered in term time ; but this is no 
longer requisite in actions commenced by the process prescribed by 
that act; nor need it be given of the term of which judgment is 
signed (z). It may he entered after demand of plea ( j). 

This rule expires in four days exclusive; (Ji. T*. 1 G. 2; R, H. 
2 W, 4, VIII., anle^ 58) ; and Sunday is reckoned, unless it happen to 
be the last day of the four (A/.) (A-); and the same of dies no7i juri~ 
dicus holidays, as Christmas-day, Good Friday, or a day appointed for 
a public fast or thanksgiving {Id,) (/), on which the Court do not sit. 

If this rule expire before the time limited for pleading lias elapsed, 
still the plaintifi' cannot sign judgment for want of a plea, until the 
day after the time to plead has expired. But if it expire at the same 
time with the time for pleading, or after it, the plaintlif may sign 
judgment the day after the rule to plead expires. {See R, II, 2 G. 2, r. 3). 
If the rule, however, expire on a Sunday, or dies non juridicus, the 
defendant has all the following day to plead {ni). And in case thtr 
time for pleading has not expired before the lOtli August, the de- 
fendant, we have seen, ante, 195, has the same number of days for 
pleading after the 24th October, as if the declaration had been de- 
livered or filed on the 24th October, aiid in such case no new rule to 
plead is necessary. {R, M, 3 W, 4, r. 12). 

As to when the plaintiff may sign judgment for want of a plea, see 
jjost, 201, 202.' 


3. Dematid of a Plea, 


In all cases where the defendant has appeared or put in bail, the 
plaintiff must demand a plea, before he can sign judgment (?*). This 
demand, however, cannot be made before the defendant has appear- 
ed (o). It is not riccessa^'y to make it where the plaintiff' has en- 
tered an appearance for the defendant { ■p)y or where the dcfend«tnt is 
bound by a Judge’s order to plead within a limited time (</), or where 


(e) Verry v. Fisher, 0 East, 549. 
if) W. 

(V) See Sfiadwell v. Angel, 1 Bur. 55. 
(/i) Afilbournv v. NUon, 2 T. U. 40; 
Ticld, 421. 

(i) Rf/c*r V. Smith, 2 Dowl. P. C. 114; 
Mottld v. Murphy, Id. 54, 1 C. & M. 495, 

S.C. 

(j) Macwell v. Skerrett, 5 East, 547- 
(Af) Asniole v. Gtif»iivin, 2 Salk. 624; 

Anijn. 1 8tr- 80; IVathm v. Beaumont, 
11 East, 272 . 

<0 Harrison v. Smith, 9 B. & C. 243. 

(m) Anon. 1 Str. tKi; ^ffgrrison v.Smith, 
9 B. & C, 243; owfe, 5tt; 

(n) Noti V. mdjxeld, 1 Wils. 134; 


Fames y* Jew, Bames, 276; White v. 
Dent, I B. & P. 341 ; and see Harvey v, 
GoiHi/ord, 8 Taunt. 33, 1 Moore, 464, S.C. 

(o) Martin V. Mahtmy, 5 D. & R. 609; 
Cffok V. Haven, 1 T. H. 635; see 1 Sel- 
!on, 3(4. But it seems, that If defen- 
dant’s attorney has not appeared ac- 
cording to his undertaking, a plea 
may be demanded before appearance. 
Imp. C. P. 281 . 

(j>) R. T. I G. 2; Free v. Mason, 5 B. 
& C. 763; Palk\, Rendlc, 8 T. R. 465; 
North y,Lamfjert, 2 B. & P. 218; Barnes. 
177 ; and see Shadwell v. Angel, 1 Bur. 55. 

ifi) Pearson v. Reynolds, 4 East, 5^l ; 
Baker v. Hail, 1 Taunt. 538. 
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the declaration has been amended after plea pleaded (?*). Before the 
late rule of 3*. 7’, 3 W. 4, it was not necessary to make this demand 
where the defendant was in the custody of tlic sheriff (j), in the same 
suit (/) : but by that rule the demand mu^t be made in this as in other 
cases. If the plaintiff demand a plea, before special bail is put in, it 
will be a waiver of bail, unless in cases where time to justify has been 
giydh conditionally; {^ante^ 130); or if bail be put in, a demand of 
pfifeia before justification will be a waiver of justification. {Arite^ 164). 
So, if the plaintiff demand a plea before the defendant has appeared, 
and the defendant accordingly plead before appearance, the plaintiff 
cannot treat the plea as a nullity, and sign judgment (w); although it 
would be otherwise if the defendant had so pleaded before a demand 
of plea given (.r). 

i’he demand must be in writing (y), and delivered by the plain- 
tiff’s attorney to the attorney or agent of the defendant (s), or it may 
be indorsed on the declaration, (/i. //. 2 IV, 4, r. 43) (o). Sticking 
the demand up in the King's Bench office will not do, and this al» 
though thp defendant keep out of the way (i). It may be made be- 
fore a rule to plead given (c). It may be made at the time of deli- 
vering the declaration {d). 

The plaintiff cannot sigh judgment for want of a plea, until the 
opening of the office in the afternoon of the day after that on which 
the demand was made, {R. 11, 2 IV. 4, r. 66), although the time for 
pleading and the rule to plead have expired (c). But he may sign 
it then, or at any time after, provided the time for pleading and rule 
to plead be out(/), and the defendant has not pleaded and apprized 
the plaintiff thereof. (Post. 202). Sunday, or a dies nonjuridicus(g), 
is not included in this time j therefore, if the demand he made on 
Saturday, judgment cannot l)e signed until the opening of tlie office 
in the after noon of file Monday following (/«)* 

The demand of a plea will be waived by the defendant’s plead- 
ing without it. Therefore, if a defendant plead before a demand is 
made, and his plea he a nullity, the plaintiff may sign judgment (i), 
as soon as the time for pleading has expired. {Post, 202), In one case, 
the Court set aside the judgmeut, the plea having been put in without 

{r)*Huckoald v. Kendal, 3 B. & Aid. neys, ^ D. & R. IttO. It was never ne- 
137. ccssary that this demand should be 

(s) Rwta v. Christjield, 1 T. R. 591; made as of the term judgment for want 
Wilkinson lirowH, 6 Id. 524. of a plea was signed; Hweet v. John, 

(0 Remmington v. Johnson, 2 B. & C. 1 Chit. Rep. 735, n.; AIS. E. 1825; as was 
803. But it must have been made tlie case with thm rule to plead, ante, 
when he was in the custody of, the 196. It never could be made before the 
marshal, and notice thereof had been defendant had appeared. Cook v, Ra- 
given to the plaintiff’. ven^l T. R. 635; ante, 197* 

Marftn v. 5 D. & R. 609> (e) Ifyche JBurgoj/tie, 1 T. R. 454; 

{jp) See Cwtk v. Raveti, 1 T. R. 635; -Bowles v. JESdwet^, 4 T. R. 118. 

Venn v. Calvert, 4 T. R. 578; ante, 194, (/) l>t/cM!^,^rgogne, 1 T. R. 454 ; 

197: post, 204, 2()u. ' vide post, 202. 

(y> Nott v. OidjirkJ, 1 Wils. 134. (g) Ante,58,imdseo Ha$-rison v, Smith, 

( 2 ) See the form. Chit, Fonns, 110. 9 B. & C. 243. 

(а) MtMxwell v. Skerrett, 5 East, 547- (*) Solomons v. Freeman, 4T. R.557. 

See the form, Chit. Forms, (f) Lockhart y.. Mackreth, 5 T. R. 

(б) Anon. 1 Dowl. P. C. 6ti, 23. 661; Perry Y.FfBteri 6 East, 549; Bond 

(c) Maxwell v. Skerrett, 5 East, 547* v. Smorf, 1 Chit. Rep. 735, in which 

(d) Cfturehwardens of Edmonton v. case defendant pleaded without taking 
Osborne, 6T. R. 689; Rundell Champ- declaration out of the office. 
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authority, by a new attorney for the defendant, without an order for 
changing the former attorney (/). 

4. Further Time to plead. 

When and how obtained,^ If, from circumstances, a further time to 
plead become necessary, the defendant may obtain it, upon summons, 
if the judge in his discretion think it reasonable that it should be 
granted. And where it became necessary to file a bill £qr a disco- 
very in a Court of equity, ' for the purpose of establishing a defence 
to an action, the Court gave the defendant time to plead until the 
next term, that he might have an opportunity, in the mean time, of 
obtaining this discovery (?n). So, in an action for words imputing 
murder, the Court gave time to plead until the next term, upon the 
ground that the plaintiff was to be tried for the iniii fler in the mean- 
time, upon an indictment then pending against him (n). 

To obtain further time to plead, apply for a Judge's summons for 
that purpose (o); serve it on the plaintiff's attorney or agents who will 
probably attend the first summons, (fovy hy wailing for a second^ he 
would he merely delaying himself) ; and will in general consent to an 
order f unless he have sufficient grounds for objecting to it {p). Serve 
a copy of the order as you did the summons ; for vnless it be served, 
the plaintiff is not bound to notice it, but may sign judgment for want 
of a plea (//). It should be observed, that where an order for parti- 
culars, and an order for time to plead, l^ve been obtained, the time 
for pleading will run although no particulars are given, unless it Is 
expressed in the order for time to plead that it is not to begin to run 
till after the delivery of particulars (r). In such cases, tl^crefore, 
take care and state in the order that the time shall not expire until 
** after a delivery of particulars.” Care should be taken that the first 
summons be aitendable belbre the time at whiitll^thc plaintiff is at li-' 
berty to sign judgment, supposing no summons to have been takeiu 
out; otherwise it will not stay the signing of judgment (s). But if 
the plaintiff otnit signing judgment in such case before such summons 
is attendable, he cannot sign it afterwards, it being a ilile that if the 
summons be returnable before judgment is signed, it prevents the 
plaintiff from afterwards signing it {t). 

The time to be given is entirely in the discretion of the JudgV If 
it be a month, it is to be considered a lunar month, cpnsisting of four 
weeks (u). It is reckoned exclusive of the day of the order, but in- 
clusive of the da^ on which it expires (ta). And if the defendant do 

C.Od. 

<♦) OtUwfU V. ITAeth, Bames, 254; 
Say. 165; Ca. Pr. C. B. 137, 142; and 
see Bames, 225; Ca. Pr. C. B. 144. 

(t) Morris v. Bunt, 2 B. & Aid. 365, 1 
Chit. Rep. 23, 

<«) TuUett V. Ur^fieJd, 3 Bur. 1456, 1 
W. Bl. 540. S. C.; I B. 5c P.479. 

(w) H. H. 2 W. 4, r. 8, ante, 58; and 
see MS. T. T. 1827. Tidd, 9th ed. 470, 
S. C. See 8 Taunt. 592, 2 Moore, 0^, 
S. C- 


(/) Perry v. Fisher, 8 East^MR. 

(m) Whitter v. Cazalet, 21^ 11. 683. 
(n> Sibson v. Nivin^axties, 224. 

(o) See the form, Chit. Forms, 110. 

ip) See the practice as to summonses 
and orders, Vol. 2, Book 4, Part 1, 
Chap. 34; and see the form of the or- 
der, Chiu Forms, 110. 

iq) Sedgwick v.Allerton, 7 Fast. 6^, 
3 Smith, 559, S, C«i and see Jane v. 
Hutton, 1 W. Bl. 290. 

(r) Adame v. Drummond, 1 Dowl. P. 
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not plead on or before the day on which the time expires, the plaintiff 
may sign judgment on the morning of the following day, without giv- 
ing any new rule to plead, or demandingaplca. (JSee ante^ 196, 197). 

If the defendant afterwards file his plea before the time thus given 
him, he cannot rule the plaintiff to reply before the expiration of such 
time, unli^as he have previously given the plaintiff a notice of the 
plea being filed (a:) ; and such notice, it seems, cannot be served on 
a Sunday (y). 

After hhving thus obtained time to plead, the defendant may again 
obtain further time, if the judge deem it reasonable that it should be 
granted. 


Upon what terms, and their consequences.'] The order is usually 
drawn up upon the terms of pleading issuably, rejoining gratis, and 
taking short notice of trial or inquiry (if necessary) within the 
term («). But it is entirely discretionary with the Judge to exact 
these terms or not ; and they are consequently exacted only in cases 
where the Judge, in his discretion, thinks it reasonable that the 
plaintiff should not experience any inconvenience or injury, likely 
otherwise to arise to him, from the indulgei^e thus granted to the 
defendant. Also, if the defendant be an ex^utor or administrator, 
the order usually requires that he shall not plead any judgment 
which may he obtained against him since the time for pleading 
expired (a) ; otherw isc a plea of such judgments, being an issuable 
pled) might be pleaded by him (5). 

By pleading ** issuably” is meant, not a general issue only (c); but 
any other plea upon which the plaintiff may take issue, and go to 
trial upon the merits (d). In a late case, Abbott, C. J., said, that the 
general rule was ** that where a party has obtained time to plead on 
the terms of pleading issuably, and by his pleading fails to bring the 
merits of the case, or some question of fact, or some question of law, 
arising on the' facts in issue, he does not comply with the conditions 
of the order *' (e). A plea in abatement (/), or a plea of alien ene- 
my ig), is not an issuable plea, within the meaning of a Judge's 
order for time to plead ; nur is a plea of Judgment recovered, if 
false, considered such (A) : but a plea of tender (i), of the statute of 
limitaiions (A), and of the statute 23 H. 6, c, 10, that a bail bond was 
given for ease and favour are (/). A general demurrer, if fairly and hona 
fide intended, is an issuable plea within the meaning of such an or- 


<jr) Gandif'v. BonrowddUt, 1 New R^. 
S73. 

{y) Hoderts v. Monkhotue, 8 East, 
547 . 


(Si 1 Sellon, 307* 
(o> ^ 


, . Afwn, 8 Mod. 308. 

(b) Hughes v. Pellett, Bames, 330. 

J Dftanten v. HitUen, 1 Bur. 60S. 
Kosttir V. Snow, 2 Bur. 782; 
v. iMng, Barnes, 263; Simeon v. 
Thompson, 8 T. R. 71; Theliusson v. 
8toiilA,6ld. 152. 

M SatifteU v. GiUard, 5 D. & R.820. 
If) KUwicH V. Maidman, 1 Bur. 50; 


Barnes, 263; and S0^!i)ougal v. Bowman, 
2 W. Bl. 724, 3 14S, S. C. 

(g) Simoon v. Thompson, 8 T. R. 71- 
</«) Horan V. Heron, 1 W. Bl. 376; 
Ijowfiold v. Jaeksotj^, 2 Wils. 117; Cave v. 
daron, 3 Id. 33. 

(0 Noonev. Smith, 1H.B1.369; KU- 
wick V. Maidman, 1 Bur. 59. 

(ft) Rucker v. Bhutnap, 3 T. R. 124, 
4 Eut, 604, n. S. C.; Maddocks v. 
Hohnes, 1 B. & P. 228. SeaStadholmev. 
Hodgoon, 2 T. R. 390, contrd. 

(/) Dearden v. Holden, 1 Bur. 60S.' 
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der (tn) ; but it seems a special demurrer or a sham or frivolous 
demurrer, is not (o). But where a special demurrer in such a case was 
treated as a nullity, and judgment^igned as for want of a plea, the 
Court, upon application, and upon its appearing, that there were sub- 
stantial grounds of demurrer, set aside the Judgment, th^ defendant 
undertaking to strike out the special causes (p). The defendant is 
also considered as precluded by the order from demurring specially 
and frivolously to the replication (q). 

By rejoining gratis is meant, not only as dispensing with the com- 
mon four-day rule to rejoin (r), but also with all the consequences of 
that rule; so that the defendant must, even without a rule to rejoin or 
demand of rejoinder, rejoin within twenty-four hours after the filing or 
delivery of the replication («). ' 

By short notice of trial, is meant, in country causes, a notice four 
days at least before the commission day, the one day exclusive, the 
other inclusive ; {R, E, 30 G. 3. R, H, 2 W, 4, r. 8); in town causes, 
two days’ notice seems sufficient {t), although it is usual to give as 
much more as the time will admit of (u). If the terms be, to take 
short notice of trial for the sittings in term, the defendant is not there- 
by bound to take shorl^ notice of trial for the sittings after term (v)» 
And the defendant’s being under terms to take short notice of trial, 
does not entitle the plaintiff to give less \han the usual notice of 
countermand (a;). 

Where a defendant, when under terms^ Co plead issuably, pleads a 
plea which is not issuable, the plauntiff may treat it as a nullity, and 
sign judgment after the time for pleading has expired. {Post^ 202)« 
Or even, where he pleads several pleas, if any one of them be not issu- 
able, that one will vitiate the others, and the plaintiff may sign jiidg- 
' ment (y) ; and the same, where the defendant puts in a sham de- 
murrer or the like, as to some of the counts in the declaration, and 
pleads issuably to the rest (z). But where the plea is merely informal, 
the plaintiff will not be allowed to sign judgment, but may demur (a) ; 
and in all cases where it is doubtful whether the plea be issuable or 
not, the better way is to move to set it aside. {See posty 204). If 
the plea be a nullity and not merely irreguhtr, it seems no judgment 
of nonpros could be regularly signed for not replying to it(^). • 

(m) fVright v, RttsteU, 2 W. Bl. 923, and see IVye v, Fisher, 3 B. & P. 443. 

3 Wils. 530, S. C.; Dewey v. Sopp, 2 {») MS. Exch. 15th June, 1832. 

Str. 1185. (0 Prac. Reg.3iK); Buttei^v* Johnson, 

(n) Berry v. Anderson, 7 T. R. 530; 1 Barnes, 300. 

Blick V. Dymoke, 1 Bing. 379; MS. H. (u) Tidd, 9th ed. 472. See Price v, 
1825; and see Beil v. Da Costa, 2 B. dc Simpson, 1 Taunt. 343. 

P. 446; sed vide Newnham v* Dowdiny, (v) Tidd, 757; and see Abbott v,Alh- 
1 Chit. Rep. 711; Holmes v. Hodgson, 8 bott, 7 Taunt. 452, 1 Moore, 160, S. C. 
Moore, 379. > Blaaw v. Chaters, 6 Id. 458, 2 Marsh. 

(o) Llray v. Ashton, 3 Bur.1788; Say .88. 151 , S. C. 

(p) Berry Anderson, 7T. R. 530. <x) King y,‘ Jones, 1 C. &; M. 71; 

{q) Sawt^ V. Gillard, 5 D. & R. 620; ton v. BarMtt, Id. 

Ifhite V. Givens, 6 M. & S. 415; hut see (p> WaterfiM v. Glode, 3 T. R. 305; 
Dewey V, Sopp, 2 Str. 1185, Betts v. Ap^ Cumingv, Sharland, 1 East, 411. 
plegarth, 12 J. B. Moore, 501, 4 Bing* - (8) la. ; Sutton v. yyq^iftwe,BariHa,814. 

207, S. C.; R.T. 5&6G.2. (a) TheUusaon v. SmiOi, 5 T. R. 152. 

(r) Maurice v. Mngier, Barnes, 271; (b) Cfarrattv.Hoaper, 1 Dowb P.C.28. 

K 3 
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5, Judjjpnent for Want €ff a Plea. 

Wherif and in what cases."] i^fter the time specified in the notice 
to plead, and the four days after ^he rule to plead is entered, and the 
time allowed for pleading after the plea has been demanded, (where 
a deman<|||i necessary), have severally expired, if the defendant have 
not delivers, entered, or filed a plea, or have delivered, entered, or 
filed a plea which is a nullity, the plaintiff may sign judgment. {See 
ante, 193, 194, 196, 197). The plaint!# may sign judgment on 
the morning of the day after thellmc Umited for pleading has ex- 
pired (cjT We have seen, how^iier, that by ffie rule of {H. T. 2 W. 
‘ 4j r, 66, ante, 198), the plaintiff ciinnot sign judgment for want of a 
plea until Ae opening of the office in thOra^rnoon of the day after 
that on vmich the demand of plea was made, but not before, al- 
though the time for pleading and rule to plead have severally 
expired. In actions not commenced by the process prescribed by the 
2 W. 4, c. 39, if the notice indorsed on the declaration is to plead 
within the first four days of term, the defendant has all the morning 
of the fifth day to plead, and judgment cannot be signed before the 
opening of the office in the afternoon of «that day (d). Though the 
defendant pleads irregularly, the plaintiff cannA^it seems, sign a judg- 
ment before the time 4l|s^pleading is out {e) ; so if a plea is delivered 
or filed after the time dt which the plaintiff is entitled to sign judg- 
ment bdt before juc^ment is si^ed, and of which the plaintiff's attor- 
ney is apprized, he would be irregular in after wards signing such 
jt]%ment {/). 

We have already noticed the time defendant has to plead in, after 
oyer, or the delivery of parti^i|lars of demand {ante, 195). In the 
Common Pleas, where th#plaH^ff is ordbred to find security for costs, 
he cannot sign judgment,^ want of a tplea, until the opening of the 
office on the morning af^Aie day on which he giwss the security (g) ; 
but this Court, the pfraicedn these and the like cases is in general 
different, the defendant being allowed only the same time to plead 
after the security for costs given, &c. that remained to him at the 
time the summons was attendable, ortho rule nisi served {ante, 195). 

Where the defendant has obtained a further time to plead, if he 
do not plead within the time limited by the Judge's order, the plain- 
tiff may .sign judgment on the day after, without entering a rule to 
plead, or demanding a plea. {Ante, 196, 1Q7}> 

If the d^ndant plead in abatement, or to thelAMiction after the 
* time limitwfor that purpose* {see post, Vol. 2,'.0HP%, Chap. 1), or, 
being under terms to plead Issuably, plead a plea which is not issu- 
able, {ante, 200), the plaintiff may consider tlie^plea as a nullity, and 
after the time for pleading is expired, sign judgment. 

So, if nit dehet be pleaded to an action of easumpsit (A), or non as* 

•Je) Duncan v. Carlton, #!>. & R.391* 316, 9 J. 358, S. C.; OretsfT. Pm- 

9B.8s Cres. 798, S. C. neB, 1 Dowl. P. C. 120; Minna v. Bax^ 

E ld. / ter, oed Vida TSiomaony.R^ 

IfoBeken v. Severn, 1 Dowl. P. . oil, 4 T. R. 195. 

• (g> Decker v. Thomsen, 3 B. P. 319. 

(/) V. Sen ^9 1 Dowl* P. C* v. lAttle, Batnes, 157. 
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9 ump$it to an action of debt (A:), or a plea in abatement of the statute 
of additions, such plea not being available by the practice of the 
Court {1), the plaintiff may consider ttt plea a nullity, and sign judg- 
ment. But if the plea be " not guttfg'* to an action of assumpsit {ni)^ 
or, “ not guilty'^ to an action of debt on a penal statute (?«), or that the 
defendant “ did not undertake,” omitting the words **.dft|ironiise,” 
&c. in an action of assumpsit where the declaration alleged a pro- 
mise (o), or nil dehet to sifi action of debt on a judgment (p), it is not 
a nullity ; nor will the qmission of ** gut tarn,** &c. to the plaintiff ’s 
name, in the title of the plea, in action, warrant th^ plaintiff 

in signing judgment (</) ; nor will dt misstatement of the defendant’s 
Christian name in the commencement of his plea (r). A plea in debt 
for 1800^. that defendant does not owe the said sum df 10/. above 


demanded,” &c. is, it seems, sufficient, and the amount may be re- 
jected as surplusage (a*)- Nor, as the practice now exists, can a sham 
plea be considered a nullity, so as to warrant the plaintiff in signing 
judgment (/), unless it be palpably fictitious, and out of the regular 
course (w), though it is very probable that, in the course of a short 
time, the Courts will discountenance any sham plea whatever, anej 
allow the plaintiff to si^ judgment if pleaded. Where the defendant 
pleaded a Judgment r^overed of a term before the cause of action 
appeared to have accrued, and the p1aintifft|itoted it as a nullity and 
signed judgment, the Court refused to set it aside, saying thast, if de- 
fendants will plead judgments recovered, for the purpose of delay, 1^ 
them at least take care that their pleas are good in form (v), 'j3o, 
where a plea of judgment recovered, good in form, was 'In like iimti* 
ner treated as a nullity, but it appeared that, previously to pleading 
it, the defendant had obtained an-ori^to stay the proceedings upon 
payment of debt and costs, Vhich he^afterwards abandoned; as this 
shewed the plea to be palpably fictitious, Court refused to set aside 
the judgment So, where sham pleai^^lculated to raise two or 

more issues requiring different modes' of lfrial (or), or so ingeniously 
framed as to make it necessary for the plaintiff’s attorney to consult 
counsel, and thereby cause delay and expense '(y), have been pleaded. 


(k) Perry V. Fisher, 6 East j 549; hr^en- 
nan v. Kgnn, 4 Taunt. J64. fc*’ee Aaron 
V. Chaundy, 2 B. & C. 5G2, 4D. & R. 41, 

S,0. 

P) Gray v. Sidneff, 3 B. & P. 39.5; and 
see lyeshons v. Head, 7 East. 383> 3 
Smith* 3<;3, S. C^^^Kurray v, Hubbart, 
1 B. & P. t)45; V. Howard, 3 

Taunt. 330. 

(m) Coggs V. Bernard, 1 Salk. 20; 
Marsfutm v. G^bs, 2Strs%1022; Hayne 

V. , 1 Chit. Rep. 7Io; Havinonv, 

Moreton, Id. 7h'>i Ivemyv. Farrant, 1 


473; Edgirwton v.Town, 1 M. & P. 276; 
Risdate v. Kelly, 1 DOwl. P. C. SB6, 1 C. 
&J.410, lT^w.387. S. C.; smt vide 
Mavdonnedi v.Macdonnett, 3 B« P. 174. 
<0 Webb V. Holt, 9 Stf. 1934- 
<u) Blewitt v.Murtdm, 10 East, 237; 
Bell V. Alexander, 9 M. A Set lafl, 1 

(V) Lamb V. Pratt, 1 D, fL'677; 
PhUttps V. 1 Chit. Rep. 326. 6 M. 

& Sci. 134, f^C.; Vere v. Cardm, 2 M. 
at P. 703. 4 Bingh. 413, S, C. ^ 


Dowl. P. C. 453. (w) H«l V. MSf H. 1820. 2 

(w) Coppln V. Carter, 1 T. R: 462. Chit. Rep. |^, 4 C. 

(i>) Smith V. Jones, 3 D. & R. 021. {x) ThomfSe v. Vandermoolen, 2 B. & 

<p) 2 Chit. Rep. 239. Aid. 197: l^meev. Punter, 1 

< 9 ) Dalev.Heer, 7 East. 333. 3 Smith. Chit. 11^. 564. S. C. 

243* S. C. iy) Bartley y.Goddake, 2 B.& AkLlOO; 

(#•) Anoru 7 D. & R. 511. Shadweli v. Bert/umd, 5 Id. 750* 1 D. 

{s) Attwood V. Bonacic/i,. 1 D. & R. Si R.446. S. C.i Bl^vitt v. Maredvn, 


( 4 ) 
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|he Court have allowed the plaintiff, upon producing affidavits that 
; the pleas were wholly fahe, to sign judgment as for want of a plea. 
But in general, as the practice now exists, the Court will not interfere 
in this way, where the usual anti ordinary sham plea is pleaded, 
merely upon an affidavit of its falsity («), for that would, in effect, be 
trying the-:^ue between the parties upon affidavit. Nor will they 
quash or s^t aside a plea which is merely defective (a), for this 
would be depriving the party of his writ of error. Where the de- 
fendant pleads a demurrable plea which appears to be a trick on the 
face of it,^thc Court will order it|||^%e stuuck out, and compel defen- 
dant to plead another within a^^4^ven time, and sometimes impose 
.other terms on him (6), and this has been frequently ordered by 
Judges at clwmbers where the defendant liftis pleaded nil debet to debt 
on a record or specialty. In one case, it was decided that a plaintiff 
could not treat a sViam plea as a nullity, after he had ruled the defen- 
dant to abide by his pica (c), but this has since been ruled other- 
wise {d). The demand of particulars of set-off delivered after a plea 
which was a nullity has been holden to be no waiver of the plain- 
tiff*s right to sign judgment («). In some cases there may possibly 
be a difficulty in drawing a line between plea^ which are a nullity, 
and those which are xnejFply demurrable. In such cases it is in gene- 
ral safer to demur, or q^^ve the Court, or take out a summons to set 
aside the plea, than to sign judgment. Such application should be 
nj^de within the time in which plaintiff, if he had replied to the plea, 
might have obtained judgment (/). In support of the application, 
th^e should be an affidavit of the fakity of the plea, if in fact false (g). 

It seems that a Judge at chambers lias no power to quash a de- 
murrer, however sham and trivial; and that the defendant has the 
common law right of.demurrit^, unless he be under terms to plead 
issuably (h). 

The plaintiff may sign judgment if the defendant plead a tender, 
without paying the money into Court (t) ; or if be plead a dilatory 
plea, without an affidavit to verify it {j); or^ jafter craving oyer, do 
not set forth all the condition of the bond, or set forth a false oyer, in 
his plea (Ar) ; or if defendant waive his plea or demurrer, without 
leave of the Court or a Judge (/). 

10 East* 237; Jonea v. Studd, 1 M. & P. (d) Thomas v. Vandertnoolen, 2 B. & 
6*43, 4 Uingh. 633, S. C. ; Smith v. Hardy, Aid. 197* 

« Bingh. Miley Y.WaUs, 1 Oowl. P. {e) Ford v. Bernard, 6 Bingh. 534. 

C. 648; and see Hoi^ood v^Wr^t, 2 (/) Poo/e v. So/fer* 1 Dowl, P. C. 297* 

N. R'. 188; Ch^ea v,Maraden, 1 Taunt. 2 C. & J. Ii5, 2 T]^a9, S. C. 

225; ir/ntov.Hotoard, 31d.33; &imu6/9 (g) Bonea v. Burner, I Chit. Rep. 

V. Dunne: Id. 386. .564, 2 B. & Aid. 777, S. C. 

is) Smith V. Bachwett, 1 M. & P. 338, (/<) See Fotfer v. Burton, 1 Dowl. P. 

4 Bingh. 512* 1 Bingh. 380, 8 Moore, C.683. ^ 

437, S. C.; Herington v. Bechet, 2 B. (i) Pether v,Sfielton, lStr.638. 

& C. 81. Seibi*Jiivhley v. Protme, 1 Id. {j) See. Hughes v. Alvarez, 2 Ld. 

286, 2 D. & R.tiOl, S. C., ct^tra. See Rayin. li09; Shet'tnan v. Alvarez, 1 
also v. D. & R. $tr.G39. 

359. (Ar) WaUaee v. Cumberland.. Duchess 

(o) See Rex v. Cooke, 2 B. & C. 618. of, 4 T. R. 370, 371, n. ; and see Cole v. 

(5) Jones v. Studd, 4 Bingh. 663, 1 M. tlulme, 3 M. & R. 86, a. 

& P. f^J3, S. C. (/) R, H. 2 W. 4, r. 46; Palmer v. 

(c) Draycutt v. PUkington, 5 M. d: Ditcm, 5D. & R.623. 

Sel. 518* 
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So, if there be any irregularity in the delivering or filing of the plea 
— as if the defendant plead solvit ad diem, ahd enter it in the general 
issue book, instead of delivering it to the plaintiff attorney (?«) ; or 
a plea in abatement, and deliver if? instead of filing it (w); or deliver 
any other plea which ought to be filed (o); or plead a double plea or 
avowry, or cognizance without a rule for that purpos^j,or ple*id a 
plea which ought to be signed by counsel, but is not so (^, the plain- 
tiff may sign judgment. {R. H. 2 W. 4, r, 34). 

If the defendant pleads before he has taken the declaration out of 
the office (if filed) plaintiff judgment, and this without a 

demand of plea {q)* 

If the defendant, in bailable actions, plead before bait is put in and, 
perfected, the plaintiff may treat the plea as a nullity, ai)^ sign judg- 
ment (r) ; unless in the case of a plea in abatement, which may be 
pleaded after bail put in and before justification. {Ante, 10¥). So, 
in nonbaiiable actions, if the defendant plead before he have entered 
an appearance, or an appearance entered for him, the plaintiff may 
treat the plea as a nullity, and, after the time for pleading has ex- 
pired, sign judgment, unless he have waived his right of doing so by 
having previously deu^nded a plea {ante, 193), or the like. 

Where the defends/nt first pleaded in abatement, and afterwards, 
without applying to the Court for leave tqfcjwithdraw it, pleaded a 
judgment recovered, the Court held that the plaintiff was at liberty to 
sign judgment as for want of a plea {s)» 

If the plaintiff take the plea out of the office, he waives any ob- 
jection to it, on the ground of its having been pleaded by a hew attor- 
ney without an order to change the attorney (<). 

Formerly, the judgment must have been signed of the same ic^rm 
the rule to plead was entered; otherwise, if the cause stood over to 
another term, without furthtir proceedings, a new rule to plead must 
have been entered before the plaintiff cotUil sign judgment, for judg- 
ments ought in general to be entered of thi&'same term in which rules 
are given (m), but now in actions commenced by the process pre- 
scribed by the recent act of 2 W. 4, c. 39,^ such new rule to plead is 
not in that case necessary (a:<). Formerly, if a rule to plead had not 
been entered the same term the declaration was amended, a new rule 
to plead must have been given before judgment could be signed (y), 
but this is now otherwise. {Ante, 196). And such new rule is not 
necessary where a Judge’s order has been obtained to plead. (^Ante, 
196). And where, after a rule to plead is entered, the proceedings 
are stayed by infliction, the plaintiff may sign judgment\mQ|ediately 


(m) IjocMiart v. Macbeth, 5 T. R. 
661 ; post, 2 ( 17 * 

(n) Jennings v. Weib, 1 Id. 278. 

(o) Rowsell V. Cox, 2 B. & Aid. 392, 1 

Chit. Rep. 211, S. C.; 206, 207. 

(p) R, E. 18 Car. 2; and see Ijeigh v. 
Monteiro, 6 T.R. 496; Samttelsv. Dunne, 
3 Taunt. 386. 

(9) Bond V. Snyxrt, 1 Chit. Rep. 735; 
Tidd, 9th ed. 566, 476; ante, 108. 

(r) Venn v. Calveti, 4 T. R. 578. 


(#r) Palmer v. Dixon, 5 D. R. 623; 
and see R. H. 2 W. 4, r. 46; ante, 204. 

(t) Margerem v. MakUmtdne, 2 N. R. 

(u) R. 318; Tidd, 422; 1 
Sellon, 30K 

U) Ptyer v. Smith, 2 Dowl. P. C. 
114; Mould V. Murphy, Id. 54, 1 C* & 
M.495, S. C. 

(y) ttarry y, Rodney, 2 Chit. Rep. 332. 
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after the injunction is dissolved, without giving a new rule to plead ( 2 :)- 
So, if a defendant, plcad-e plea which is a nullity, before any rule to 
plead has been given, the plaintift* may, after the time for pleading 
has expired, sign judgment as for want of a plea, without giving a 
rule to plead (a). 

The judgment cannot be signed on a dies nonjuridicus (&). 

How signed,'] When the time within which the defendant should 
have pleaded has expired (ante, 194), and no plea has been delivered, 
search fpf 4 plea in the books in .tlifr;of!\cc of the clerk of the papers; 
search alseL, among the pleas you wiH find there unentered; and if you 
. do not find a plea, then search the general issue book in the office in 
the clerk oi^ the judgments. If no entry of a plea be found at either 
office, you may sign judgment. (Js to the mode of signhig the judg* 
wentf see Phi. 2, JiooJc 2, Part 4, Ck. 3). In actions commenced by 
the process prescribed by the 2 IV. 4, c. 39^ the judgment is intituled 
as of the day on which it is signed, and also as of the term in which 
it is signed, or if signed in vaca^on (c) as of the preceding term. 


Setting aside judgment.] If the judgment hgs been regularly sign- 
ed, it will in general be set aside on an application to the Couigl or a 
Judge, with an s^davHthat the defendant has, or is advised and be- 
lieves he has, a good defence to the action on the merits (see arite), 
and on the terms of his paying the costs of the judgment, &c., and 
pleading issuably instanter, taking short notice of trial, and giving judg- 
ment of ^he term when necessary, so as to place the plaintiff in the 
same situation as if the defendant had pleaded properly in due time(^). 

If the judgment has been signed irregularly j the motion to set it 
aside ought to be made with all the es^edition possible, and at all 
events as soon as notice of inquiry hag^l^en given, and not after in- 
quiry (p). The motion should be mad^in term, or notice of it given 
in vacation for the next t^rm; or it would be better, perhaps, to take 
out a summons before a Judge at least two days before tlie day for 
executing the inquiry (/). 


0 . The Plea (g), how filed or deliveredy 


Bail being put in and (except ii 
justified, or a common appearance 

(s) Theedam v* JaeJesont Barnes, 238. 

(a) Brandon v, Pamw, 1 T. R. 689; 
JLockhart v. Mnckrethy 5 T. R. 6()3; 6 
East, 549;. ante, IfHi. 

(b) Harrison v. Smith, 9 B. & C. 243; 
eea vide Bennett v. Potter, 2 C. & J. 622. 

(c) That is — between the last day of 

the term iu|||| the first full, day in the 
next tenn,¥xblusive of tho^days. In 
actions not commenced process 

prescribed by the 2 W. where 

common bail was filed, or a common 
appearance entered at any time between 
the essolgn day and the first day of full 
term, the Jutmment (at least in pro- 
ceedings by bm), was signed as of the 


a the case of a plea in abatement) 
entered, either by the defendant or 

day before the essoign day. Wansey v. 
More, 5 T. R. 66. ^ 

(d) Price v. SlnQMon, 1 Taunt. 343; 
Mattheu^a V. Stone, Barnes, 242; Hcn- 
deraon ^f.Sanaum, 1 Chit. Rep. 226; Paffe 
V. Vogel, Id. t32; and see further, poet, 
Vol. 2, Book 2, Part 4, Chap. 3. 

(c) PraoM V. Paraoicitd, 4 Taunt. 545; 
Minster V. Colee, 2 Chit. Rep. 237; HiU 
V. ParkermrXd* 165. 

(/) Tldd, 9th ed. 513; Gaire v. Good- 
man, 2 Smith Rep. 391. Sec further, 
j?ost, Vol. 2, Book 2, Part 4, Chap. 3. 

(g) As to pleas in abatetnent, see poet, 
VoL 2, Book 2, Part 1- 
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by the plaintiff for him, {see ante^ 204, 205), the defendant's aitor» 
ney or agent may deliver or file his plea. Before he pleads, however, 
he must take the declaration (if filed) out of the office; otherwise 
the plaintiff may treat his plea as a nullity, and sign judgment. {Vide 
ante, 192). 

General issiie,'\ If you plead the general issue alone, either cnti^r 
it in the general issue hook, at the ofiice of the clerk of the judgments, 
and pay Qd , ; or ( which is most ) engross it on plain.^j^^^'r, and 
deliver it to the plaintiff's attorni^ or agr?if (h). It inusCiQj^f; be de- 
livered after ten at night (/). It need not be signed by cotl^sel. 

General issue and notice, oj set-off, If you plead me general 

'ssuc, vriih notice of set-off, (as you may do when the general issiie 
is alone pleaded), engross f^olh on plain paper and deliver them to the 
plaintiff's attorney or agent. If the amount of the set-olf be less than 
the sum due to the plaintiff, you must pay the remainder into Court; 
for the mode of doing which, see Ko/. 2, Book 4, Bart 1, ('h. 9, p.7'M), 
rtjli r ha} htg obtained from the clerk of the rules the rule for the pay- 
ment of the money into €ouri as there directed, annex a copy of such 
rule to the plea and notice, and deliver them to the plahdiff’s attorneyf 
vr agent. The person vvlio delivers the pica and notice .should })re- 
vinusly make a copy of them, that he may be enabled to piove the 
delivery of fhe notice at the trial {j). 

If you intend giving a notice to dispute the act of bankruptcy, iv-c. 
in actions by assignees, see how to do it, post, VoL2, Book '6, Part 2, 
iliap, 9. 


Other general 2 deas,~[ Noyft|[ea or pleadinjg concluding to the coun- 
try need be signed by coun^i' (7jf. H. 2 fV. 4, r. 107) (/*). There are 
also certain other general pleas, which need riot when pleaded in this 
Court he signed by counsel : such as liberum tenementum; coinpe- 
ruil ad diem to debt on bail bond {() ; nul tiel record to debt on judg- 
ment or recognizance ; son assault demesne ; {U. T’. 12 !V. o, a) ; soldi 
ad diem {ni) ; plene administravit : ne unques executor vr administrator ; 
per minus ; riens per descent; infra cetutem (w). • 

Engross these pleas on plain paper, and delivQr them to the plaintiff' s 
attorney or agent by or before tcn{k) at nighU If entered in the 
general issue book (w), or filed with the clerk of the papers {if), the 
plaintiff may consider them as a nullity, and sign judgment. But if 


(?i) See the forms. Chit, ^orms. 111. 
(i) R. M. 41 G. 3; 1 East, 132. It 
'.hould seem that the rule of H. 2 W. 4, 
r. 5i), as requiring notices, &c., to be 
serv^ before nine at night, is not ap- 
plicable to pleadings. 

( ./) See a form of the notice of set- 
off, Chit. Formsy 113. 

(k) Before this rule, it was not ne- 
ce.ssary that pleas in covenant conclud- 
ing to the country, special mm est fac- 
tum, not guilty to a new assignment. 


should be signed by counsel; R. T. 12 
W. 3, {a ) ; nor needed a general plea of 
bankruptcy. Leigh v. Montaro, 6 T. R. 
4!X>; Henderson v. Sansttm, WB &c Aki. 
392. 1 Chiton. 211, S. C. 

(/) 2 B. & Aid. 392, 1 

Chit. Rep. 2tii S. C. 

(m> Jjockftart y.Mackreth, 5 T. R. Ofll. 
in) Imp. B. R. 287. 

(y) Rowsell v. Cox, 2 B. & Akl. 392, 1 
Chit. Rep. 21 1 , S. C. ; Hendertnm v.San- 
som, 2B.& Aid. 392, 1 Chit. 211, n., S.C, 
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the plaintiff reply specially to any of these pleas, the replication niuat 
be filed V'^ith the clerk of the papers, and the paper-book will after- 
wards be made up by him, upon his being furnished with copies of 
the declaration and plea. All pleas and demurrers upon writs of error, 
scire facias and audita querela, must fa||kdelivered. (ii. T* \2 W, 3). 

As to demurrers, see post, Vol, 2, 2, Part 2. 

Special pleas.'\ If you plead specially, (excjBpt any of the above 
pleas), and the plea concludes vrith a verification, it must be signed 
by counsel (r); otherwise the pldmiff may sign judgment (.v). En- 
gross it on plain paper ^ and file it with the clerk of the papers (^), who 
will make a copy of it for the plaintiff's attorney, if required, A 
practice prevails of putting the plea through the door of the office of 
the clerk 6f the papers, before it is opened in the morning, or after it 
closes at night. This, however, should be avoided; or, if adopted, 
care should be taken to ascertain, as soon ds the office is opened, that 
vithe plea has been rec^ved; for if in such a easoVthe plaintiff's attor- 
ney, upon searching ffir a plea,- were by mistake or oversight not to 
find one, and shouldT sign judgment, the Court would not, perhaps, 
set that judgment aside upon an affidavit, stating merely that the plea 
had been put through the door of the office (i#). 

Double pleas,'] Formerly, when the defendant pleaded two or more 
pleas to the same part of the d^clslMon, it was necessary previously 
to obtain leave of the Court to do so. (4^. c. 16, s* 4). But now, by 
tl^ rule of T, T, 1 IFL 4, r. 13, no rule tO shew cause, or motion, is 
rei^uired, in order to obtain a rule to plefUd several matters, or to make 
several avowries or cognizance; but such rule is to be drawn up upon 
a Judge's o^er, to be madait^pon a sunj^nons, accompanied by a short 
abstract or^lii&fement of the intended pl»^^avowries, or cognizances {v). 
And no sumJnions or ordl^r is necessary in the following cases, that is 
to say, where the plea of non assumpsit, or nit debet, or non detinet, 
with or without a plea of lender as to part, a plea of the statute of li- 
mitations, set-off, bankruptcy of the defendant, discharge under an 
insolvent act, plene administrQviti plene administramt preeter, infancy, 
and coverture, or any two or more of such pleas shall be pleaded to- 
getiier; but in all-fuch cases a rule is to be drawn up by the clerk of 
the rules, upon ttfi^rdduction of the engrossment of the pleas, or a 
draft or copy therem (te). 

The Judge, in conformity with the former pracdcc of the Court, 
will never refuse an order to plead several matters, unless the pleas 
be inconsistent and liable to make an incongruity on the record; such, 
for instance, as the general issue to the whole of the declaration, and 


(r) See ne NotttianMs v. Meyer, I 
Chit. Hep. 211. ^ 

<v) SamuelH v. Dunne, 3 Taunt. 386. 
(0 R.T. 2J.I; T. 16C.2; M. 2 W. 
& M.; JenninfTSV.fVebb, 1T.R.278; 
and see Thompson v. Tiller, 2 Sir. 1266. 


(u) See forms of pleas of Judgment 
recovered. Chit. Forms, 113, 114.^ 

(e) See the form of the summons 
and order. Chit* Forms, 111. 

{w) Id. 110. 
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a tender as to part (x), tender as to part and alien enemy as to the 
residue (y), or the general issue and pleas of stock-jobbing (x), or the 
like (a). In penal actions, the defendant cannot plead double {b). 

If a double plea be filed, or plcq^ed before a rule to plead several 
matters be firsf drawn tip, or at least instructibns for it left with the 
clerk of the rules, it may bo.^^|i|^ted as a nullity, and the plaintiff may 
sign judgment. {R. //. 2 W. 4, r. 34) (c). Or if the ple&pleaded be 
inconsistent with each dther, the plaintiff may move to discharge the 
rule (d) ; or even if they be consistent, yet the Court or a Judge may, 
in their discretion, discharge th^'. rule (c) ; but they will not do so 
unless under special circumStinces, for the plaintiff mighty in the first 
instance, have shewn cause against the Judge's order. 

Engross ymir double pleas on plain paper, and if any of the pleas 
require CO tinseV s si gnlo^ure, get the whole signed by coienseL If the 
defendant wish to plead a double plea, not within the description of 
those specified in the proviso contained in the above rule of T,T, 1 W,^, 
take out a summons(f)^ before a Judge, for Igave to plead the several 
pleas, and accompany it with a short abstract or stafcnnnit of the in-- 
tended pleas, and dt liver a copy on the plaintiff' ^attorney before nine at 
flight. On the Judge's order (^) being made, take it with the abstract 
or statement of the intended pleas to the clerk of the rules, who will 
draw up the rule accordingly. As soon as you have obtained the rule, 
annex a copy of it to the plea, and file them with the clerk of the pa- 
pers. If the rule should not h(wpe7i to he ready, when you are obliged 
to Jile your i>l^.a, you may se/SF a nJtice on the plaintiff's attorney, 
stating that instructions have been given for ijie rule, and that a copy 
of it shall be delivered as soon as it shall be drawn up (h). If th 9 in- 
tended pleas he of the description of those ftamed in the proviso (y the 
above rule of T. T, 1 W, 4, then no summons or order will be requisite, 
and the clerk of the rules iJill draw up the rule upon tf^r producing 
the engrossfnent of the pleas, or a draft or copy thereg^' After obtain- 
ing such rule, proceed as in the other cases just pointed out. The pleas 
must be filed with the clerk of the papers, in all cases, even although 
they consist of pleas, which, if pleaded separately, must have been 
delivered, &c. (0> But this mu^t be understood of pleas which are 
pleaded to the same part of the declaration; for if several pleas be 
pleaded to distinct parts of a declaration, they must be delivered, if 
separately they must have been delivered, o5;^thcy must be filed, if 
separately either of them must have been flle^^lherefore, where there 


(j?) Jenkins v. Edwards, 5 T. R. 1#7; 
Maclellan v. Howard, 4 T. R. IfM. 

(u) Shombeck v. De la Cour, 10 East, 

:m, 

{z) Shaw Everett* 1 B.dc P.222; 
Rossett v. King, 1 M. & P. 145. 

(a) See Trw'kenbrofU v. l^ne, 12 
East, 206 ; Aliven v. Furnival, 1 Dowl* 
P. C. 6*W). 

(ft) 4 A. c. 16, 8. 7; Heyrirk v. Foster, 
4T. R.701. 

(c) lSellon,2‘)G; Tidd,605. 

id) MadeUan v. Howard, 4 T. R. 104. 


(e) Rama Chitty v. Hume, 13 East, 
2.55; Hammoruiv, Teague, 6 Bingh. 107; 
Wmle V. l^enny, 2 M. «Se P. 1 f», 5 Bingh. 
12, S. C.; and see Sfmff v. Craig, Chit. 
Sup. 134; Thrrnkts v. Vdndermoolen,, 2 B. 
& Aid. 107; Rones v. Funier, Id. 777, 1 
Chit. Rep. 664, S. C.j 1'®!, 0th ed. 656. 
(/) Seethe form. Chit. Forms, 111. 
{g) Id;lfl2. 

(ft) Tidd7557; Maynard v. Bright, .3 
B. & B. 256, 7 Moore, 66, S. C. 

{i) Harrison v. Franco, 2 East, 225, 
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general demurrer U» part of a declaration; and the general issue 
to the residue, it was hoUlcn that they should be delivered, not filed (A:). 

Care should be taken that the rule to plead several pleas be not 
drawn up before the defendant appeared (/)• 

Withdrawing pleas,'] If the,defend^^j^,have pleaded or demurred, 
he cannot afterwards withdraw his plea or demurrer and plead another 
plea without the leave of the Court or a Judge. {R, IL 2 W. 4; R. T. 
5 & C G. 2) ; and if he do, plaintiff may, it seems, sign judgment {m). 
The Court, however, will in general give leave to do so, upon the 
terms of the defendant's taking short notice of trial, and that the 
plaintiif, if he have a verdict, shall have judgment of the term («), or 
the like, when necessary (o). So, they have given leave to withdraw 
the general issue, in order that the defendant might pay money into 
(huirt and then replead it (/>), or replead it with a notice of set-off (//), 
or, in an action by the assignees of a bankrupt, replead it with a no- 
tice of disputing the commission, &c. {Post, Vol. 2, Hook 3, Part 2, 
Chap. 9). The Court also, it seems, will allow a defendant to with- 
draw a special plea, even although a sham plea, and plead again spe- 
cially, upon terms of pleading issuably, taking short notice of trial, 
and giving the plaintiff judgment of the term if he should have a ver- 
dict (r). But where a defendant, having first pleaded a plea in abate- 
ment, afterwards, without the leave of the Court, pleaded a sham pica 
of judgment recovered, the Court, upon application, allowed the plain- 
tiif to sign judgment as for want of a pfea (a‘). 

Formerly, if the defendant had pleaded a special plea or special 
demurrer, he might, whemthe paper-book was delivered to him, (un- 
less he had been ruled to abide by his plea or demurrer, or was un- 
der terms of pleading issuubly)^' strike out such special plea or de- 
murrer, and return it with the general issue or a general demurrer, 
without the leave of the Court (/); or if the plaintiif had neglected to 
enter the issue the same term it was joined, the defendant, it seems, 
might, within (lie first five days of the ensuing term, have waived 
or altered his plea or demurrer. {R. 7'. 5 & 6 G. 2, h). But now, by 
the rule of Il.T. 2 IV. 4, r, 46, the defendant cannot waive his plea or 
demurrer without leave of the Court or a Judge; and, it seems, such 

{k) Uf/nwek StfivenSi Bames, 330. In Cttx Ihilt, 2 Wils. 

(/) See liisnn v. iiaary, Barnes, 331. 263, the Court refused to allow the de- 

(/#i) Palniffr v. Dinm. 5 D. ft H. 623. fendant to withdraw the general issue, 
{n) Taylor v. Juddrell, 1 Wils. 254; and plead it again with the statute of 
Wilkes V. Wood, 2 Id. 204. limitations; but that case is overruled; 

(o) See Jfifferaytt v. Walter, 1 Wils. see Rucker v. Hanttay, 3 T. tt. 124; 

177; Meard v. Philips, 2 Str. 906; Her^ Maddocks v. Holme, 1 B. & P. 228. And 
feerf v. Grijfiths, Id. 1181; Harrison v. in a recent case, Gasclee, J., at cham- 
MorHs, Barnes, 346. 344. hers, allowed the defendant to with- 

(p) Tarlton v. Wra^, 2 Str. 1271; draw a general demurrer framed for 

wBoye, 7 Taunt. .33, 2 Marsh, delay, and plead the general issue, al- 
356, S.C. though ^he defence intended to be set 

{q) Rlackbourn v. MatthUyi, 2 Str. up under it was gaming. MS. 

1267> See Com. Dig. Pleader, E. 13. {s) PaJmer v. Dixon, 5 D. & R. 62.3. 

(r) Krce V. Hawkius, 7 Taunt. 27®, (f) Iaiw v. Law, 2 Str. IKK); R. T. 

1 Moore, 28, S. C. See Law v. Law, 2 & 6 G. 2; 2 Salk. 514; Watte v.West, 3 

.Str. 900; Matthidale \, Galloivay, Salk. 211, 1 Ld. Raym. 674, S. C. 
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leave would not be granted unless tbe application be made in a rea- 
sonable time, and be supported by merits (?/). 

If the defendant be allowed to withdraw his plea and be ordered 
to plead forthwith^ he must plead ^within twenty-four hours ; when 
ordered to plead instantety he must plead on the same day , or plaintiff 
may sign judgment. 

Adding pZeas.] Under particular circumstances, leave Tias been 
given to add a plea {w), even after the lapse of two terms since the 
defendant first pleaded (a:) ; but this must be understood of a plea 
which goes to the merits. 

Rule to abide by plea."] .We have just seen 210), that by the 

rule of II. T. 2 W. 4, r, 4(5, tlie defendant is not at liberty to waive 
his plea without the leave of the Court, or a Judge. Since this rule, 
therefore, the former practice of obtaining a rule or order for defen- 
dant to abide by his plea no longer prevails, and such rule or order 
is not now requisite in any case (y). 


Sect. 3. 


The Replicaiiony (z)m 


ItepHeafio7i.'] There is no time limited for replying, rejoining, &c.; 
hut the parties may do so at any time they think proper, unless they 
have been ruled to reply, rejoin, &c. 

In order to rule the plaintiff to reply, get a rule from the master on 
the back of the plea (a) ; and take it to the clerk of the rules^ who will 
enter it, and will mark on the back of the plea ** entered pay him 
6ri. Then serve a copy of it on the plaintiff* s attorney or agent y on 
plain paper (a). This rule to reply, &c. may be given at any time 
when the master's office is open; (/£. II. 2 W. 4, r. 53), though, for- 
merly, it could only have been given in term or within sixteen days 
after it (5). If the defendant obtain an order for time to plead and 
file his plea before the time so given him, he cannot, it ^eems, rule 
the plaintiff to reply before that time, unless he have previously Jiven 
the plaintiff a notice of the plea being filed (c). 

If the rule to reply, rejoin, See. be not given until after four terms 
from the time of the last pleading, the party intending to rule the 
other to reply, rejoin, &c. must give the other a term's notice of his 


(u) Freeman v. Jones, 2 Wils. 301; 

EUis V. , Id. 369. 

(w) Dri/den v. Lan_s(leif, Barnes, 22. 

(r) 1 Wils. 223. See 
Bludtoick V. Usbeme, Barnes, 19. 

(y) See the former practice, In Tidd, 
9th ed. 674; 1 Arch. Prac. 142. 

(s) As to demurrers, see Book 2, Part 
2; as to discontinuing, see post, Vol. 2, 
Book 4, Part 1, Chap. 19; as to enter- 


ing a nolle prosequi, see post, Vol. 2, 
Book 4, Part 1, Chap. 20. 

{a) See the form. Chit. Forms, 115. 

(6) The rule of H. T. 2W. 4, 
expressly mentions only the rule to re- 
plyi but it should seem that the rule to 
rejoin, &c., fails within the meaning of 

(c) Gandpv. Borrotodale, 1 N. R.273; 
Robei'ts v. Monkhouse, 8 East, 547* 
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intention to do so; unless the cause have, in the meati time, been 
stayed by injunction or privilege, (Ji. T. 5 ^ 6 G. 2) (d). Such notice 
must be g;iven before the first day of the term after which you intend 
to proceed (e ) ; and then, the day after the end of the term, get the 
rule to reply,&c. from the Master,enter it^ith the clerk of the rules, 
Jkm iir\|tMcopy ofit as •llformcrly, if the cause had 

stood o^er ‘several terms, tHfere must have been a rule to reply given 
in or of the term in which it was intended to sign judgment of zwnproSf 
&c. although there had been a rule of a prior term, but such new rule 
is not, it seems, in such a case any longer requisite (g). 

The rule to reply, rejoin, &c. expires in four days exclusive after 
service; and Sunday, or any holiday on which the Court does not sit, 
or tlie office is not open, is reckoned, unless it be the last of the four. 
(Ji. 1 G.2; 11.11.2 IV. 4, r. viii, aw/e, 58). If the party be not 
ready to reply, &c. within this time, he may obtain a further time by 
summons, in the same manner as before directed as to pleading. 
(See ante, 199). 

It is to be observed, that no replication or rejoinder, or other 
pleading after declaration, can be filed or delivered between the 
10th of August and the 24th of October; (3 JV. 4, e. 39, s. 11); and 
in case the time for pleading a replication or other pleading after de- 
claration does not expire before the 10th of August, the plaintiff has 
the same number of days for that purpose after the 24th of October, 
as if the replevin, &c. had been delivered or filed on the 24tli of Oc- 
tober ; but in such case it will not be necessary for defendant to give 
a fresh rule to reply, &c. (R. M. 3 W. 4, r, 12). 

No demand of a replication or other subsequent pleading, further 
than the rule to reply, &c. is in any case necessary. (R. II. 2 /T. '3, 
r. 54). 

If your replication conclude with a verification, engross it on plain 
paper ^ get it signed hy counsel^ and file it with the clerk of the pam- 
pers (h). if the replication do not conclude with a verification, it need 
not be signed by counsel; (iJ. JT. 2 7V. 4, r. 107). If the plea has 
been filed, the plaintiff’s attorney then adds the similiter (i), or repli- 
cation and similiter, to the copy of the pleadings, which he gives to the 
clerk of the papers, for the purpose of making up the paper book ; 
or if the pica has been delivered, then he adds the similiter in making 
up the issue, and delivers the issue or paper-book, when made up, 
to the defendant’s attorney. (See the next section). If the plaintiff, 
however, have been ruled to reply, he must actually file or deliver 
his replication, according as the pica was filed or delivered, even 
although his replication conclude to the country, or be merely the 
similiter; otherwise the defendant may* sign judgment of wo/i- 
pros (j). 


(d) See the form of notice. Chit. 
Forms, IIG. 

(e) v. Rose, 2 Sir. 1164- 
Brook v. Lawrance, 2 Chit. Rep. 


(g) See Prper v. Smith, 2 Dowl. P.C. 
1 14; Mould V. yiurpfiy. Id. 54, 1 C. & M> 


495, S. C. 

{h) See form of replication to plea of 
juagment recovered. Chit, Forms, 116. 

(i) See the form of tdmiliter. Chit. 
Forms, 116. 

(j) HoUisy. Buckingham, 3 D. & R. 1. 
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In all cases where the plaintiff’s pleading concludes to the country, 
the plaintiff may give notice of trial at the time of delivering his re* 
plication or other subsequent pleading; and in case issue be after- 
wards joined, such notice will be available : but if issue be not joined 
on such replication or other subsequent pleading, and (he plaintiff 
sign judgment for want thereof, and forthwith give notice of execut- 
ing a writ of inquiry, such notice shall operate from the time that no- 
tice of trial was given as above mentioned; (It, H. 2 r, 59); 

and see further as to the notice of trial, post, 223, 224. 

After replication filed, the Court have, in some cases, under spe- 
cial circumstances, allowed the plaintiff to withdraw it, and reply de 
novo (/f). 

New assignme7it»~\ If the plaintiff new assign, instead of replying, 
the new assignment must be filed with the clerk of the papers ; after 
which, the defendant may be ruled to plead to it, in the same man- 
ner as upon the original declaration (/). 

Rejoinder^] If the replication conclude with a verification, the 
plaintiff may rule the defendant to rejoin. This rule is ohtamed from 
the master, on the back of the replication, and is entered, served, S^c, 
in the same inanner as the rule to reply, {Vide attic, 211, 212)(m). 

A rule to rejoin, however, is not necessary where the defendant is 
under terms to rejoin gratis («). Also, where the replication con- 
cludes to the country, a rule to rejoin is not necessary ; {R,H,2 W, 4, 
r. 108); hut the plaintiff, in making up the issue, adds the similiter, 
before he delivers it to the defendant’s attorney or agent. (See the 
next section). Indeed, in all special pleadings, where the plaintiff 
takes issue on the defendant’s pleading, or traverses the same, or de- 
murs, so that the defendant is not let in to allege any new matter, 
the plaintiff may proceed without giving a rule to rejoin, &c. (72. H. 
2 IF. 4, r. 108). 

A demand, however, of a rejoinder, or other pleading on the part of 
the defendant, is, in general, requisite before judgment can be signed 
against him, unless he was under terms to rejoin, &c. without such a 
demand, or unless the defendant iias been ruled to rejoin (e). ^ It 
should seem, that being under terms to rejoin gratis dispenses with 
this demand. (Ante, 201). Such demand when given expires in 
twenty four hours, and the practice relative to a demand of plea 
seems in every respect here applicable (p). 

Surrejoinder, The plaintiff may be ruled^o surrejoin, the de- 

(A:) See Aldpr v. Chip, 2 Bur. {n) Ante, 201; and aee Wj/ey. Fief ter, 

HutchietJion v, Brice, .'5 Id. 2602. 3 B. & P. 443. 

(0 Tidcl, 0th ea. 603. See form of (o> Tidd, 9th ed. 478; R- H. 2 W. 4. 
memorandum for rule to plead to new r. 108; Wye v. Fisher, 3 B. & P. 443; 
assignment, and of the rule. Chit, eed qwere the latter position. 

Forms, 115. (p) Chit. Sum. Prac. 144; ante, 107. 

(r»i) See the form. Chit. Forms, 115. 
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fendant to rebut, &c. in the same manner as they were ruled to reply 
and rejoin; the rules in all these cases being obtained, entered, 
served, &c. in the same mannV 

And here it may be nccess^y to remark, that you cannot compel 
a party to take more than oiJb step in the same term ; thus, for in* 
stdnccf if the^plaintilf reply, the defendant cannot compel him to sur- 
rejoin during the same term, nor, of course, sign judgment of nonpros 
for his not doing so (r). 

Judgment for want of] If the plaintiff do not reply, surrejoin, sur- 
rebut, &c. within the time limited for that purpose after service ofthe 
rule, or specified in the order for further time, the defendant may 
sign judgment of nonpros. It may be observed, however, that if the 
defendant’s plea or rcjointler be a nullHy^ the defendant cannot regu- 
larly sign such judgment (.v). As to the mode of signing judgment of 
nonpros, see 2, Book 4, Part 1, Chap. 18. 

So, if the defendant do not rejoin, rebut, &c. it is deemed an aban- 
donment of the pica, and the plaintifi' may strike out all the previous 
pleadings, and sign judgment as for want of a plea (^). 


Sect. 4. 

The J.ssue, 8^c. 

1. Form of Issue or Paper Book, 214 to 219. 

2. When and by whom made up, S^c,, 219 to 221. 

3. When and by whom entered, S^c., 221. 

1. Form of the Issue or Paper Hook. 

The next step requisite in. the cause is to make up the issue. 
This is usually termed the issue,” where the general Issue has been 
pleaded, or where the pleadings have been delivered and not filed; 
or the paper-book,” where the pleadings have been filed with the 
clerk of the papers, and issue joined upon some pleading concluding 
to the country, or upon nul tiel record; or the demurrer book,” 
where cither party has demurred. 

The issue is engrossed on plain paper (w). 

Ilow intitledJ] Before the recent alterations effected in the prac- 
tice by the 2 W. 4, c. 39, in actions by originat, it was more correct 
to intitle the issue of the same term as the declaration (w) ; although 
it might be (and usually was, when made up by the attorney) inti- 
tled of the term in which issue was joined, in the same manner as 

(«) See the form. Chit. Forms, 115, 20. 

116. (f) PetHe v. Fitzray, 5 T. R. 152. 

Jr) Imacay .G€i4)Amant 1 C. & M. 494; (w) See the forms. Chit. Forms, 11?. 

(which was decided since the 2 W. 4, r. (u) See l^ee v. Clarke, 2 East, 333, 1 

39); & Holland v. Brown, MS. 11. 1021. Marsh. 320, 5 Taunt. 754, S. C. 

{$) Gamine V. Hooper, 1 DowL P. C. 
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in actions by bill. Also, in actions by hill) the Issue must always 
have been intitled of the term In which issue was joined. And It 
must have been entered as of the terra when the rule to reply (if any) 
was given, and not as of the preceding term, when the plea was 
pleaded, and if the plaintiff so entered it after being ruled to enter 
the issue, defendant woold have been entitled to sign judgment of 
nonpros (w). Now, however, in actions commenced by the process 
prescribed by the 2 IV. 4, c. 39, it seems that the issue should be In- 
titled of the day of raaktng it up, arul, if made up in terra, as of that 
term, or, if made up in vacation, as of the term next preceding the 
vacation in which it is so made up (.r). 

Commencement.'] Before the 2 W. 4, c. 39, in actions by original, 
the issue, after stating the term, commenced at once with an entry of 
the declaration (y). In actions by bill, the issue commenced wlth^ 
memorandum, prefatory to the declaration and proceedings. Bht 
now, in actions commenced by the process prescribed («) by that act, 
it should seem that the issue, after stating the day and time of 
making it up as above mentioned, should proceed at once with an 
entry of the declaration, thus : Middlesex to toil: A, 5., hy P, A. 
his attorney ) complains of C. Z)., who has heeri summoned) pre- 
cisely as in the declaration, to the end (a). 

(«») Wo(td V. Millei't 3 East, 204. tvit, John J)oe and Richard Roe; whieJi 

{x) See the form, Chit. Forms, 117* said bill follows in thetto wf/rdft, that is to 
(j/) The commencement was thus: — sat/: Middlesex to wit: J, N. complains 
“ Middleser, to ivit : J.S. was attached [setting forth the declara- 

to answer J. N.** &c., precisely as in the tion verhaSm, omitting the pledges], 
declaration. .See Arch. Forms, 84. A si>eclal 

(s) The commencement was thus: — memorandum was necessary, where the 
** Middlesex t to tvit: Re it remembered, cause of action hatl arisen after the first 
that on the [2.‘ith] dat/ of [May], in this day of the term, of which the dcclara- 
same term, [or whatever term the de- tion was intitled. (See Best v. tVild-' 
claration was intitled, as •in Michael- 7 T. R. 4; Swancott fVestgarth, 

mas term last past,* or, if the dcclara- 4 ^ast, 7^)* But if a general memo- 
tion were intitlcil more than four randum by mistake were inserted in- 
terms before issue joine<l, then ‘ in stead of a special one, the plaintiff was 
Trinity Term in the first pear of the allowed to prove that the action was not 
reign of our lord the notv King.* The . actually commenced until after the 
day here mentioned should have been ‘^tcause of action accrued; {Morris v. 
the first day of the terra of which the Pugh, 3 Bur. 1241, 1 W. Bl. 312, 0* C.; 
declaration was intitled, if intitled Ruston v. Owston, 10 Moore, 194, 2 
generally of the term; but if the decla- Bing. A(¥J, 1 M*<^1.& Y. 202, S. C,: Lester 
ration were intitled specially, the day 'w. Jenkins, 8B. & Cres. 339, 2 M. dt R. 
here stated should have corresponded 429, S. C.); or he might have leave to 
with it ; in which latter case the memo- amend the issue upon p^ment of costs, 
randum was termed a si)ecial memc- (I)ickin8ony.Plaisted,\7T.Tl,A74,Tldd,‘ 
randum] befin^e the lord the King at 9th ed. 426; Boys v. Edmeads, 2 Chit. 
Westminster, cmnes J, M hy A. B. his Rep. 22). And where a bill against an 
attorney, and brinv^s into the Court of our attorney was filed as of Michaelmas 
said lord the King, before the King him- term, and appeared by the memoran- 
8^ now here, his certain hill against J. dum to have been filed on the 28th 
S; being in the custtxlj/ of the marshal of November, the Court held that evi- 
the Marshalsett of our said lord the King, dence was admissible on the part of the 
btjbre the King himself, of a plea of plaintiff, to shew that it was actually 
trespass o« the case,* according to filed on the 24th of December. {Wilton 
the form of the action], and there v. Girdlestone, 5 B. St Aid. 8A7, 
are pledges for the prosecution thereof; to (o) See the form. Chit. Forms, 117- 
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Entry of the pleadings*'] The declaration and pleadings must be 
correctly copied- in the issue (b), each forming a separate paragraph; 
and under the special pleas, &c. the clerk of the papers must write 
the names of the counsel by whohri they are signed. (7i. E. IS C, 2). 

Before the 2 W. 4, c. 39, in actions by bill, when the plea was of a 
term 8ubsei|uent to that in which the issue stated the bill to have 
been exhibited, it was necessary in the issue to continue the plea to 
the bill by an imparlance, general, special, or general special, as might 
be required; otherwise it would have been a discontinuance (c). 
But there was no need of continuing the bill down, from term to 
terra, to the plea (d) ; for the course of this Court was at once to enter 
an imparlance to the first day of the term in which issue was joined, 
being the terra of which the issue was inti tied, without any regard 
to the times at which the plea and subsequent pleadings had been 
.dffclivered. There was no need, however, of a continuance at all, if 
issue were joined in the same term the bill was alleged to have 
been exhibited. Nor was it necessary to enter an imparlance on the 
replication, rejoinder, surrejoinder, or the like, though, in fact, deli- 
vered of a subsequent term ; for they were presumed to be of the 
same term with the preceding pleadings (e). However, when the 
clerk of the papers made up the pa per- book, he usually entered con- 
tinuances between all pleadings, which were not of the same term. 

In actions by original, it was unnecessary to enter any continu- 
ances on the plea, &c. in making up the issue ; for the declaration 
and all the subsequent pleadings were supposed to be of the same 
term (/). The clerk of the papers, however, usually entered them 
in making up the papelr-book. And the former practice still obtains 
when the action is commenced, or is supposed to have been com- 
menced by original, which now, in personal actions, can be no longer 
the case, since the 2 IV. 4, c. 39. {Ante, 3). 

Now, however, in actions commenced by the process prescribed by 
the 2 JV* 4, c. 39, there is no occasion for, and consequently it would 
be improper to enter, any imparlance or continuance in the issue. 

ConcUisio7i.] After the pleadings are all copied in their order, the 
issue concludes with an award of the venire facias, as a continuation 
of the lust paragraph {g) . 

In some cases, however, it is necessary to enter suggestions, pre- 
viously to the award of the venire* {See, as to this subject, more parti- 
cularly, Vol. 2, Book 4, Part 1, Ch* 31). As, wjicn the sheriff is inter- 
ested in the event of the cause, or related by blood or affinity to either 
of the parties, a suggestion to this effect may be entered on the issue, 
and the venire is then awarded to the other sheriff, if there be two(/i); 

(6) See Aaron v. Chaundfy, 4 D. & 872* 1 Salk. 179b S. C.j Hardw.322. 

R. 41, 2 B. & C. r)62, S. C. (e) 5 Co. 75. 

(c) Sec the forms of entering impar- (/) 2Sauiid. 1 e. 

lances. Arch. Forms, 91, 298; and see, (/r) See poatt sect. 8; and see the va- 

as to this imirarlance generally, post, rious forms, Chit. Forms, 118, &c. 

Vol. 2, Books, Chap. 2. {h) Hex v. Warrington, 1 Salk. 152; 

(d) Curlewis v. Dudlcp, 2 L* Raym. see Letsom v. Bicklep, 5 M. & S. 144. 
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or if there be but one, then to the coroner (i) ; or if the coroner be 
also interested, &c. then to two persons appointed by the Court, call- 
ed elisors (J). • 

So, in local actions, to avoid delay or expense, the Court or a 
Judge of either of the Courts may, on the application of either party, 
order the issue to be tried in any other county than that in which the 
venue is laid ; and for that purpose the Court or Judge may order a 
suggestion to be entered on the record, that the trial may be more 
conveniently hud in the county or place where the same is ordered to 
take place. (3 & 4 IK 4, c. 42, a'. 22) (/r). 

So, in local actions, where a fair and iinpartitul trial cannot be had 
in the county where the venue is laid, the Court, upon a proper case 
to that effect being stated to them by affidavit, will upon motion grant 
leave to enter such a suggestion upon the issue, with a nient 
and an award of the venire to the sheriff of the next adjoi];)!^ 
county (/) ; and it seems to be immaterial whether the next adjoin- 
ing county be a county palatine, or not (?»). The affidavits, upon 
which such an application is founded, should specify the facts from 
which it is to be inferred that a fair trial is not to be had in the county 
wdiere the venne is laid (n). 

So, in actions transitory or local, depending in any of the Courts 
at Westminster, where the venue is laid in the county of any city or 
town corporate in England, (with the exception of London, West- 
minster, Bristol, Chester, and the borough of Southwark), the Court, 
upon the application of either party, may, if they think proper, award 
the venire, &c. to the sheriff of the county next adjoining to the 
county of such city or town corporate, in order that the action may 
be there tried; (38 G, 3, c. 52, ss\ I & 10) (o) ; and this, it seems, 
even although the venue have been changed to the city upon the 
usual affidavit ( p). 

So, where the venue is laid in a place where the king’s writ of ve- 
nire does not run, then upon a suggestion that the issue ought to be 
tried in the next adjoining English county, the venire is awarded to the 
sheriff of such county accordingly : thus, where the venue is laid in 
Berwick-upon-Tweed, the venire^ upon suggestion, may be awarded 
to the county of Northumberland (gr), and the like(r). • 

And in all cases, where cither party would suggest any special 
matter, as to the awarding of the venire out of the common course, a 
copy should be given to the opposite party, and he should be allowed 
a reasonable time to consider it, before a nient dedire is entered (s). 

(t) Fortesc. de laud. 'LL, c. 25; Co. and see Rexv. Hunt, 3 B. & Aid. 444. 
Lit. 158. (o) K. v. In/t, of St. Mary, 7 T. R. 735. 

(» Id.; Holland y. Heron, Barnes, (p) llurf v. Afo»*#e, 7 Taunt. 305. Set* 

465; Mayor of Norwich v. Gill, 8 Bing, form of suggestion. Chit. Formg,729. 

27. See forms of these suggestions, (q) M0t/or, &c., of Berwick, mwart. 

Chit. Forms, 728. 2 W. Bl. 1036. 

(Ar) See the forms. Chit. Forms, 72». (f) Goadright v. Wittiama, 2 M. & Sel. 

(/) Rex v. Harrvt, 3 Burr. 1333; Rex 270; and see Ambrose v. Rees, 11 East, 
V. Amery, 1 T. R. 365; Rex v. Hunt, 3 370; Rex v. Coufle, 2 Bur. 865; fVayv. 

B. & Aid. 444. Yally, 2 Salk. C51 ; and see form of sug- 

(m) R. V. Jnh. of St. Mary, 7 T.R. 735. gestion. Chit. Forms, 123. 

{n) Rex v. Harris, 3 Bur. 1333. See («) Brocas v. London, City of, 1 Str. 
form of suggestion. Chit. Fonus, 729, 235. 
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Lastly^ where one of several plaintiffs or defendants, in a personal 
action, dies before issue joined, a suggestion of his death should be 
entered in whatever part of the issue it becomes necessary, according 
to the truth of the fact; as before declaration, between declaration and 
plea, between plea and replication, &c. But if it happen after issue 
joined, it seems that it need not be suggested until you are making 
up the judgment roll(j:). 

As to the suggestion of breaches, in debt on bond, within stat* 8 & 
9 W* 3, < 7 , 11, s, 8, when the defendant pleads non est factumy 
see 2nd FoL p. b2Q,and see the form. Chit, Forms, 122, 123. 

In entering a suggestion on the issue, begin it in a new paragraph; 
then add, in the same paragraph, the part of the issue immediately 
following, such as the award of the venire, the plea, or replication, 8(c\ 

. When the venue is laid in a county palatine, instead of an award 
<^^ie venire, you insert a special award of sl mittimus to the justices 
*tnm, commanding them to issue the jury process, and, when the 
cause is tried, to send back the record to this Court (^). 

Rule to return the paper-book.'] When the clerk of the papers 
makes up the paper- book, he gives, in the margin of it, a rule for 
judgment, unless the defendant receive the paper-book and return it 
on a day therein mentioned, in order to be enrolled (x). The day 
mentioned in the rule is regulated thus : — 

If the issue is to be tried at the assizes, the defendant must return 
the paper book, within four days exclusive after the delivery of it, 
whether it have been delivered in term or vacation ; otherwise the 
plaintiff may sign judgment* {H. T. 1 Cr. 2, o). 

But where the issue is to be tried in London or Middlesex — if the 
paper-book be made up and delivered in term time, or within four 
days exclusive after it, it must be returned within four days exclu- 
sive after the delivery of it, otherwise judgment may be signed; or, 
if a plea be not put in in time, so that the paper- book may be made 
up and delivered within the time above mentioned, then if the paper 
book be made up and delivered within eight days exclusive after the 
term, the defendant must return it within four days exclusive after 
delivery, otherwise judgment may be signed. But if a plea be 
pleaded time enough to allow of the paper-book being made up and 
delivered within the four days after term, and the paper-book be not 
delivered until after that time, in such a case the defendant is not 
bound to return it until within the first four days of the next term. 
(A. T. 1 G. 2, a). The rule to return the book cannot be drawn 
up for a shorter time than four days, and this, although the defen- 
dant is under terms to take short notice of trial (a). If the book be 
not returned in the evenklg of the fourth day, the ^ainttff may refuse 

(jr) See Far\. Denn, 1 Bur. 303. See n, (e); Newnham v. Law, 5 T. R.577; 
forms of such suggestion. Chit. Forms, Far v. Denn, 1 Bur. 363; from which it 
731, 132. Where, mdeed, one of several should seem that the death, in such 
plaintiffs died after issue joined and be- case, might be suggested at any time 
lore trial. It was held that a trial with- before judgment, 
out a suggestion of the death on there- See the forms. Chic. Forms, 124. 

cord was extra-judicial; Rex v. Coften, (z) See the form. Chit. Forms, 125. 

1 Stark. 511 ; ted vide Chit. Col. Scat. 2, ia) Hate v. SmaUwood, Tidd, 725. 
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Matters quasi of Record. 

Proceedings m Parliament^ Entries in the journals of the House 
of Lords and House of Commons, are proved by examined copies 
from their minute-books (y). 

Proceedings in Courts of equity^ The bill and answer must be 
proved by the production of them, or by examined copies («), which 
copies you may obtain from the six clerks’ olHcc, upon application for 
that purpose. In order to prove the answer, you are obliged to produce 
the bill or give in evidence an examined copy of the bill as well as of 
the answer ; but where it was proved by the proper officer that he 
had searched diligently in the office for the bill, and could not find 
it, the Court allowed the answer to be read without it (a). But if 
the answer be adduced in evidence merely as an admission of the 
party on oath, it may be sufficiently proved by an examined copy, 
without proof of a decree or of the party's^handwriting(6). The entity 
answer must be copied, however irrelevant some parts of it may 
for if you give any part of an answer in evidence, the opposite party 
has a right to have the entire of it read (c). If the copy of the 
answer be given in evidence against the party who was defendant in 
the suit in equity, the Court will also in general require some evi- 
dence of identity (d). Proof of the party's handwriting to it will suf- 
fice to prove it (c). So, if the name and description of the party at 
law agree with the name and description of the party answering in 
equity, it X'sprbud facie evidence of identity (/). 

Depositions in equity, wlien evidence in this Court, must be proved 
here by examined copies also (g). In order to render them evidence, 
however, you must first give in evidence an examined copy of the 
bill and answer, and then prove that the deponent is dead, or out of 
the jurisdiction of the Court, or that he has been diligently sought for 
and could not be found, or that he has been subpoena'd but fell sick 
by the way, or the like (4). But the bill and answer need not be 
proved, if the depositions be offered in evidence, as an admission 
merely, or for the purpose of contradicting a witness (f). 

A decree in equity, if it remain in paper, may be proved by an 
examined copy, together with an examined copy of the bill and an- 
swer ; but if it have been enrolled, it must be proved by an exempli- 
fication under the great seal, which requires only to be produdhd in 
evidence, without further proof (J). 


(.v) Jones Handfill, Cowp. 1 7 ; Rex 
V. Doug. 594; Arch. PI. & Ev. 

atio. 


(c) Arch. PI. & Ev. Hose. 57- 
(a) 2 Bac. Abr. Evidence (F); Arch. 
Pl.fi5 Ev.3(>5. 


(6) iMdy Dartnwuth v. lidbertSf Ifi 
East, 334; Ewer v. Anitmtffe, 4 B. & 
Cres. 26, 6 D.& R. 127, S. C.; Hii^'hjUld 
V. Peake, 1 M. & M. 109. 

(c) 2 Bac. Abr. Ev. (F); Arch. PI. & 
Ev.360. 


(d) Hodgkinson v. Willis, 3 Camp. 
401. 

(«) Jkirtnail V. Howard, R. & M. HiD. 
if) Hennrll v. Lyon, 1 B. & Aid. 182. 
(/r) 2 Bac. Abr. Ev. (F). 

(A) 2 Bac. Abr. Ev. (F); Arch. PI. 
& Ev. 3<ML :i<>7; and see Cetzenove v. 
Paughan,! M. & S. 4. 

(t) I Phil. Ev. 37.5; Jiighfield v. 
Peakti, 1 M. Ac M. 109. 

(j) Arch. PI. At Ev.367; Rose. 67. 
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' Where a will remains in Chancery, by order of that Court, it may 
be proved by an examined copy (A:)* 

Proceedings in Courts of law, riot being records.] If it be intended 
to give in evidence the examination of a witness on a former trial, 
you must first give in evidence either the postea, or an examined 
copy of the record ; next you must prove the death of the witness, 
and then give parol evidence of his examination (/). Proof of his 
death, however, is not in all cases necessary ; the Court, in one case, 
allowed such examination to be given in evidence, where the witness 
did not attend at the second trial, and it appeared probable that he 
had been kept away by the persuasion and practice of one of the par- 
ties (771). Perhaps, also, the same grounds for allowing depositions 
in equity to be given in evidence, (vide supra), would be deemed 
•llfiicient in this case. Also, if the witness give evidence at the se- 
cond trial different from what he gave at the first, his former exami- 
nation may be given in evidence in order to discredit him (n). 

Rules are proved by office copies (o) ; or the clerk of the rules, 
upon notice or subpoena, will attend at tlic trial, and prove the rules 
from the book in which they were originally entered, for which you 
pay him one guinea (/;). A rule of Court is not matter of record (</). 

A Judge’s order may be proved by the production of the order 
Itself, or by an office copy of the rule by which it has been made a 
rule of court (r). 

Affidavits, if they have been made use of in Court, and filed with 
the clerk of the rules, may be proved, it should seem, by office 
copies; but if filed with any other officer, such as the filacer, the 
signer of the writs, &c. they must be proved by examined copies, or 
produced. All other affidavits, not filed, can be proved only by pro- 
duction of the affidavits themselves, and by parol evidence of their 
having been sworn (s) ; or if not proved to be sworn, yet perhaps 
they may be received as admissions of the deponents, upon proof of 
their hand-writing (/). 

Proceedings before the commissioners of banJerupt.] Certain pro- 
ceedings on Hats of bankruptcy, must be entered of record, as directed 
by stats.C G. 4, c. 16, 5 . 95; 1 4, c.56, jr. 13; and 2^3 iK4, 

c, 114; before they can be produced in evidence; all other proceed- 
ings in bankruptcy the Lord Chancellor may, upon petition, order to 
be entered of record. (6 G. 4, c, 16, s. 96). And by sect. 97, office 
copies shall be good evidence of every original instrument or writing 

{k) 2 Bac. Abr. Ev. (P); but sec Camp. 102. 

Comb. 46. ( 1 ^) See Arch. PI. & Ev. 367. 

{D See2 Bar. Abr. Ev. Arch. Pi. (v) Rex v. Bingfian, 3 Y. & J. 101. 

& E V. 362; 2 P.Wms. 5(>4; 5 Esp. 5ti. (r) Arch. PI. & E v. 367 ; Israei v.ilen- 

(m) Bull. N. P. 243. Jamin, 3 Camp. 40. 

(») 2 Bac. Abr. Ev. (F). {s) See 2 Bac. Abr. Ev. (F); Arch. 

(o) Peake, Ev. 3^); Sttlbpv. Harris, 1 PI. ^Ev. 366. 

Ld. Raym. 743; Duncan v. Scott, I {t) Arch. PI. & Ev. 366. 
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JJ7te?i and hy u^ioin made vp, 

it when tendered the next morning, and may sign judgment {b). But 
if the plaintiff accept the book without objection, he cannot after- 
wards sign judgment (c). 

It may be as well here to notice, that if the simlUier to the repli- 
cation has been added by the plaintiff, and the defendant has struck 
it out and demurred generally, then, the plaintiff having joined in 
demurrer, and delivered the demurrer-book to the defendant, he 
must return it within 24 hours (il). 

Notice of triaL"] On the back of the issue or paper-book, write the 
notice of trial, as directed in the next sectioti (e). 

2. When and by whom the Issue or Paper Book is to he made up, Sfc. 

When to be made ///?.] When the defendant’s pleading concludes 
to the country, or when he demurs or pleads nul tiel record, the pldln^ 
tiff’s attorney may immediately have the issue or paper-book made 
up, adding the similiter, joinder in demurrer, or the common replica- 
tion to nul tiel record. Also, where the plaintiff’s pleading concludes 
to the country, or where he demurs, &c. so that tlie defendant is not 
allowed afterwards to allege any new matter, the plaintiff’s attorney 
may have the issue or paper-book made up (adding the similiter, &c. 
for the defendant) without ruling the defendant to rejoin, &c. (7t* T* 
1 G, 2, a. It. II. 2 W. 4, r. 59). 

There is no time, however, limited for making up the issue or 
paper-book. But if either party have demurred, or pleaded a plea, 
&c. concluding to the country, and the plaintiff will not make up the 
issue or paper-book, the defendant may make it up, and deliver it to 
the plaintiff’s attorney, in order that he may carry down the record 
to trial by proviso; or he may rule the plaintiff to reply, and, if he 
fail to do so, sign judgment of nonpros. (•S'ee 211, 212, 214). 
Or, if neither party have as yet demurred or pleaded to the country, 
then the defendant,- if he wish to force the plaintiff to proceed, should 
rule him to reply, surrejoin, &c. as directed ante, 211, and sign judg- 
ment of nonpros if such a rule be not complied w*itli. 

In proceedings against prisoners, the plaintiff is bound to proceed 
to trial within a certain time. {See post, Pol. 2, Book 3, Part 2, 
Chap. 4, Sects. 1, 2). 

By whom.~\ The issue or paper- book is usually made up by the 
plaintiff; but it may be made by the defendant, in order to have a 
trial by proviso, as above mentioned; and in replevin, prohibition 
and quare impedit, either plaintiff or defendant may make it up, and 
try the cause without proviso, both parties in these cases being 
deemed actors. 


{h) Hanelar v. AnseU, Doug. 197; (c‘) Tidd, 9th ed. 726. 

Thomson v. liyall, 4 T. fl. 195; Simmons {d) Imp. K. B. 348. 

V. 2Chit. Hep. 242; Gray Pen- (e) See 223. See the forms, 

nell, 1 Dowl. P. C. 120. Chit. Forms, 130. 

L 2 



220 


The Issue, 

Ill all cases where the general issue has been pleaded, or where 
the pleadings must be delivered to the attornies, and not bled, (^see 
aniet 20G, 207), the issue is made t.p by the attorney. But in all cases 
where the pleadings have been filed with the clerk of the papers, he 
makes up the paper-book or deniurrer-book, upon being furnished 
■with a copy of* the declaration ; pay him 8</. per folio for the whole 
hookt and Ad. per folio, in addition, for all the pleadings subsequent 
to the declaration (/). Deliver this issue or paper-hook to the oppo- 
site attorney, having first taken a copy thereof 

When and how to be delivered, Sfc."] The issue or paper-book must 
be delivered to the defeiidant!s attorney or agent in town(g), at least 
the inunber of days previous to the sittings or assizes at which it is 
intended to try the cause, which it is necessary to give as notice of 
trial. Formerly, the defendant was obliged to pay the costs of mak- 
ing up the issue, called “ isisue money,” upon the issue or paper-book 
being delivered to him; otherwise the plaintift' might sign judgment. 
But now, judgment shall not be signed for non-payment of the issue- 
money; but the issue-money shall remain to be taxed as part of the 
costs in the cause ; {IL //. 35 G. 3. G 7^. 72. 218) ; and this extends, 
not only to general issues, but also to all special issues, and to the 
paper-books and demurrer-books made up thereon. (72. M. 36 
(7. 3) (//). Where several defendants appear by several attornics, a 
copy of the issue or paper-book should be delivered to each of 
them (i). 

If there be any variance between the issue or paper-book, and the 
declaration, &c. or any other irregularity in making it up, the defen- 
dant’s attorney should, instead of accepting the issue or returning 
the paper-book, obtain a Judge’s order for setting it right (y) ; for, 
by accepting it, S:c. he admits that it is properly made up, or, at 
least, waives auy irregularity in it(/r). 

If, after issue delivered, and notice of trial given, the plaintiff 
enter a suggestion on the roll, and assign breaches under s/at. 8 (J* 9 
jr. 3, r. 11, he cannot deliver the second issue without a Judge’s 
order first obtained for that purpose (/). 


When to be returned.'] It must be observed that the issue remains 
with the attorney. But the paper-book must be returned to the 
attorney who delivered it, within the time limited for that purpose, 
otherwise the plaintiff may refuse to receive it if afterwards tendered, 
and may sign judgment us for want of a plea on the following morn- 
ing (m). If, however, he receive it without objection, he cannot after- 
wards sign judgment (?/). 


(/) See U.T. 12 W. 3. (a); Say.»7; 
an<l see Thompium v. Tiller, 2 Str. 

Ig) See Haselfuot v. Duke, Barnes, 
261. 

(6) Fuller v. Osborne, 6 T. R. 477- 
<0 Tidd, 9th cd. 725. 

U) Id. 727, cm 


(^) Sheplej/ V. Marsh, 2 Str. 1131; 
Combe v. Pitt, 3 Bur. 1682; Mather v. 
Drinker, 2 Wils. 243; Doe v. Cotterell, 1 
Chit. Hep. 277, and note. 

<0 Etherseg v. Jttekson, 8 T. R. 255. 
<in) Thomson v. RyoUl, 4 T. R. 195. 
(n) Tidd, 9th ed. 726. 
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When and by w}i%m to he entered. 

If the plaintiff's pleading conclude to the country, and he have 
added the similiter for the defendant, the defendant's attorney may 
strike out the similiter and demur generally; {see FoL*!, Book 2^ 
Parts) ; and when he returns the*papcr-book, he should at the same 
time serve the plaintiff's attorney with a notice of his having filed a 
demurrer in the office (o). But, under circumstances, the Court or a 
Judge might prevent this. 

Formerly, when the paper-book was delivered to the defendant’s 
attorney, (if he had not been ruled to abide by his plea), he might 
strike out his special pleadings and return the paper-book with a ge- 
neral issue or a general demurrer; in which case the plaintiff's attor- 
ney must have made up the issue again, in the common form, and 
delivered it to the attorney of the defendant. But tliis practice can- 
not now prevail, for, as wc have seen ante, 201), by the late rule of 
H. T. 2 W, 4, r. 46, the defendant is not at liberty to waive his p(ea 
without leave of the Court or a J udge. 


3. When and by whom the Issue is to he entered. 

When,^ When the issue is accepted, or the paper-book returned, 
the plaintiff should, in strictness, enter it upon the issue- roll, the 
same term the ssue is, or is supposed to be, joined. Yet in practice 
this is seldom done until after the trial, and immediately before it 
becomes necessary to carry in the roll, when the issue is entered on 
the roll verbatim, together with all the proceedings subsequent to the 
award of the venire, to the judgment inclusive; and the roll is then 
termed the ** judgment roll.’* {See post, Chap, 'i, Sect, 2), An t»ci- 
pitur (p), however, must be entered on the roll, at the time of pass- 
ing the record of prius; otherwise the record cannot be passed or 
sealed at the 7iisi prius ofRce, {R. M. 5 A, r. 1). 

The defendant, however, may at any lime oblige the plaintiff to 
enter the issue. But in country causes, the plaintiff cannot, in any 
case, be obliged to enter the issue the same term it is joined ; nor, in 
actions in London or Middlesex, unless notice of trial have been given. 
{R. M. 4 A, c). In order to oblige the plaintiff to enter the issue, get 
a rule from the Master on the back of it, giving a certain day to the 
plaintiff to enter it. Knter this with the clerk of the rules ; pay him 
3^. ; ajid serve the plaintiff*s attorney with a copy of it {q). The 
plaintiff must then enter the issue, and have the roll carried in, in 
country causes before the continuance-day of term ; in actions in 
London and Middlesex, within four days after notice of the rule ; 
otherwise the defendant will sign judgment of nonpros, with costs ; 
{R.M. A, A. c) (r) ; which four days are to be reckoned exclusive of 


Haselar v. AnwU, 1 Doug. 197*. Sim- 
monsv.Cope, 2 Chiu Rep. 242; R. T. 1 
G. 2,a. 

(o) See the form of the notice, Chiu 
Forms, 125. 

(p) See a form. Chit. Forms, 128. 
iq) See the forms. Chit. Forms, 126. 
(r) See Michlam v. Bate, 8 B. & Cres. 


642, 3M.&R.91. S.C.; in which it 
was decided that the defendant is not 
entitled to costs of a judgment of mm- 
pros, by reason of the plaintiff's having 
omitted to enter the issue after issue 
joined on a demuizer to a plea Inabate- 
ment. 
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The Issue, J^c. 

the day on which the copy of the rule is served ; and Sunday, or ho^ 
llday on which the Court do not sit, is reckoned, unless it be the last 
of the four. (R, T. \ G. 2; R. 2 W, 4, reg. viii., antet 58) (s). 
But if the roll be brought iti at an^ time before judgment is actually 
signed, it will be sufficient. If the plaintiff wish a further time, the 
Court upon application, or a Judge on summons, will grant him a 
reasonable time for that purpose, if circumstances render it necessary. 
Also, where the plaintiff's attorney had mislaid the papers, the Court, 
upon application, ordered the defendant's attorney to give him a copy 
of the issue, to enable him to enter it(w). 

The judgment of nonpros^fox jpot entering the issue, must be 
signed as of the term in the^rule was given ; otherwise, if the 

cause stand over to anoJfe4v§jKni^vithout further proceedings, a new 
rule must be given befdSjl^^waJfc^ndant can sign judgment (w) ; and 
when four terms have elapsed without any proceedings, the defendant 
cannot rule the plaintiff to enter the issue without giving a term's no- 
tice of his intention to proceed (.r). 

This entry of the issue was formerly absolutely requisite before 
the defendant could proceed to trial by proviso, or obtain judgment 
as in case of a nonsuit ; but now it is no longer so for cither of such 
purposes, (/i. //. 2 /F. 4, r. 70). 

By whom*'] The plaintiff in general enters the issue.. ut in re- 
plevin, prohibition and quare impedit^ cither the dciendaire or plain- 
tiff may make up and enter the issue, both being deemed actors. 
Also, if the plaintiO* demur to, or take issue on, the defendant's plead- 
ing, and will not afterwards make up and enter the issue, the defen- 
dant may make it up, and, having obtained a rule to enter the issue 
from the master (y), and entered it with the clerk of the rules, as 
above directed, he may then deliver the issue or paper-hook, together 
with a copy of the rule, to the plaintiff's attorney ; and if, at the ex- 
piration of the rule, the plaintiff' have not entered the issue, the de- 
fendant may do so, and then give notice of trial by proviso, or set 
down the demurrer for argument. (/£. £.11 fF* 3, a ). 

How*] In order to enter the issue, get a roll of the term of which 
the issue is intitled, from the person appointed to deliver out the rolls 
of the Court (at present Mr. Adams, stationer, of Lincoln’s Inn); or 
it may be had at any other staiwner''s. Ingross the issue on this roll, 
beginning about two inches below the stamp, and leaving a margin of 
an inch at least, and a space at bottom to prevent the writing being 
rubbed out ; writing upon both sides if necessary (%). 

(s) See Margerum v. JUmton, Barnes, (y) See the form. Chit. Forms, 126. 
31 I. (c) See H. H. 1657- By U. H. 2 W, 

(f) MinuM V. Utirter, 1 T. U. 16. 4, warrants of attorney to prosecute or 

(t«) Dunsleu v. Westbrowne, 1 Str. defend must not be entered on distinct 
414. rolls, but on the top of the issue ro)L 

(»e) Lancaster v, Fraser, 1 M. Jt S. See forms of the entry of the issue, 
A7H* Chit. Forms, 126, 127* 

(r) Lard v. HUliani, 9 B. & Cres. 621. 
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NiMe* of»TrM. 

Where there are two or more plaintiffii or defendants* and one of 
them dies after issue joined and before trial* *and the cause of action 
survives to or against the survivor* a suggestion of the death must be 
entered on the roll, as noticed onfe**217* 218* posit 871, in pursuance 
of slat. S & 9 IFl 3* c. 11* s. 7 (a). 

carried in,'] When the issue is thus entered on tiie roll, 
get a for U,from the clerk of Rse judgments t if the issue be of 

the sameiermt — or from the clerk of the tretuurytifof any other term; 
pay him 4s. 8<f. Make out your docket paper (6)* and take it and 
your roll to the clerk of the judgmentStU^wiU mark the roll and enter 
the docket: pay him 3s. Then tatee the clerk of the trea* 

suryt who will file the same in the Court, 


Sect. 5. 

Notice of Trialf ^c. 

What notice necessary.] When the trial is to be had in Middlesex, 
and the defendant lives within forty miles of London (c), there must 
be eight days’ notice of trial* exclusive of the day on which it is 
given* and inclusive of that on which the trial is to be had. {Rn M, 
i A, c; 11. H. 2 W. 4* r. vxii.* ante, 58); or* where there are several 
defendants, if any one of them reside within forty miles of London* 
eight days’ notice will be sufficient: but if the defendant or all thO 
defendants reside above forty miles from London* then fourteen days’ 
notice must be given. {It, M, 4 A, c. See 14 O, 2* c, 17, s. 4) (d). 
Even where the defendant resided in India* a verdict for the plaintiff 
was set aside, because fourteen days’ notice was not given (e); and 
the same where the defendant resided in Ireland (/)• The master 
of a coasting vessel, who had no permanent residence on shore, is 
deemed to be resident at the port to which his ship belongs .and if 
that be distant above forty miles from London, he will be entitled to 
fourteen days’ notice (/). If the defendant reside within foV{y 
miles of London, at the commencement of the action, but afterwards^ 
and before notice of trial given* change his residence permanently to 
ai place beyond that distance* he will be entitled to fourteen da/s’ no* 
tice (h), if he have apprized the plaintiff of his removal (i), Aud if 
he reside above forty miles from London* he will be entitled to four* 
teen days* notice* although he may happen to be in London when the 
notice is served (k). 


(a) See the form of this suggestion* 
Chit. Forms, 732. 

(b) See the form. Chit. Fonni^ 129. 
<c) See Bates v. Pettipher, 28ir^054; 

Oegood V. l 4 em. Id. 1216. The inhei 
are reckoned as computed miles. QtkBfo 
it the tom London must not be undBr- 
stood in Its enlarged sense, and to In- 
clude Westminster, &c. ? 

id) Bowler v- Jehkin, Barnes, 305« 
Sec per Aehuret, J.* 4 T. R. 520. 


< 0 ) Douglas V. Rinf$ 4 T* R* 552. 

(/) Gorman v, Beytst Barnes, 207* 
See Blaaw v* Chatere, 6 Taunt. 458* 2 
Marsh. 151* S» C. , 
ih) Spencer v.Hsff* 1 East, 688; Brind 
V. Terris, 2 W. Bl. 1205; and see Bains 
V. Hodgmm, 2 Price* 270. 

Hjoehfort v. Robertson,' IS East* 

(k) Blaaw v. Chaters, 6 Taunt. 458, 2 
Marsh. 161* S. C. 
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Notic% of Trial. 

When the tiiel is to \^e had In Lcndtm^ and notice is given for the 
sittings in term or for the first day of the sittings after term, it must 
be an eight or fourteen days’ notjce, as In Middlesex. But if the no- 
tice be given for the adjournment day, it will be sufficient to give such 
notice eight days before the first day of the sittings after term, if the 
defendant reside above forty miles from London ; and four days be- 
fore the said first day, if the defendant reside within that distance. 
{R. E. 51 G. 3) (/). 

When the trial is to be had at the assizes, ten days’ notice of trial 
before the commission day must be given, one day exclusive, and the 
other inclusive. (14 G. 2, c. 17, s. 4; R. //. 2 W. 4, r. viii). 

When the trial is to be had before the sheriff or the Judge of an 
inferior court, in pursuance of the order of the Court or a Judge for 
that purpose, under the recent act, 3 & 4 4, c. 42, s. 17, it should 

seem that the same time should be given by the notice as in other 
cases, viz. an eight or fourteen days* notice, when the trial is to be had 
in London or Middlesex, or a ten days* notice when it is to be had in 
any other county, exclusive of the day on which it is given, and in- 
clusive of that on which the trial is to be had.. 

If the defendant be under terms to take short notice” of trial, 
this means, in country causes, a notice of four days, at least, before 
the commission day, one day exclusive, the other inclusive (m) ; {R. /f. 
2 W. 4, r. 58; R. E. 30 G. 3; R. II. 2 fV. 4, r. vill. ante, 58); in 
town causes two days’ notice seems sufficient, although it is usual to 
give as much more as the time will admit (o). If the terms be, to 
take short notice of trial ” for the sittings after term,” the defendant is 
not thereby obliged to take short notice of trial for the adjourned 
sittings after term(p). So, if the terms be to take short notice of 
trial in term, the defendant is not thereby bound to take short notice 
of trial for the sittings after term. (Ante, 201), 

Sunday, Christmas Day, Good Friday, or a day appointed for a 
public fast or thanksgiving, is reckoned as one of the days in these 
notices, unless it be the last day. (R, H. 2 W. 4, r. vili. ante, 58; 
see R. Af. 4 A. c.) 

In ^tuhai cases.] Notice of trial must be given in all cases; even 
where the plaintiff is under a peremptory undertaking to try at the 
next assizes, or the like (q ) ; or where the cause has been made a 
remanet at the assizes (r) ; where the” trial is put off, by rule of 
Court, from one term to another (s) ; or notwithstanding a special day 
be fixed for the trial by rule of Court (r). But where a cause is 
made a remanei from one uttings to another (u), or put off by order of 
nisi prit4s(v), a 'fteah nodoe of trial is not necessary. In all cases, 

(I) 13 East, 392. IC) Ifieldv.Weeks, 1 H. BL 222. 

( mi ) See lawwn v. BMOSon, 1 C. It (r) v. BUaon, 1 M. & P. 87, 4 

M.48^ ^ B^h.414,S.C. 

(0) Pfsc. Iteg. 390; BnOer v. Sssin- (m Jades v. Mauer, 8T.ll. 245. 

Barnes, 901; Tidd, 9th ed. 472, (t) v.TVuatsr, 2W. B1.79a 

787; and see Price v.StmjMon, 1 Taunt. <ti) Jaeksv. Mogsr, 8T. R.245; Ham 

343. v.Greg, 6B.lsC.125, 9D. &R.125, 

<p) Most r. A»oti, 7 Taunt. 482, 1 S. C. 

Moore, KiO, S. C. (v) Shepherd v. Butler, 1 D. & R. 18. 
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To whont given-^Form of. 

however, of peremptory undertakings to tr;^ a fresh notice of trial 
must be given, although the cause remains m the paper (x). If no 
notice of trial be given, when nece|saryi and the plaintiff proceed to 
trial and have a verdict, the Court will, upon motion, set aside the 
verdict. 


When to be given.J The plaintiff is not, it seems, bound by the 
practice of this Court to give notice ofrtrial, until the term after that 
in or of which issue is joined (y). But if, after that time, the plain- 
tiff still neglect to give notice of trial, the defendant may proceed to 
a trial by proviso, (see Ko/.2, Book4f Part 1, Chap. 22)^ or to obtain 
judgment as in case of a nonsuit. (Id. Chap. 24). 

In all cases where the plaintiff, in pleading, concludes to the coun* 
try, he may give notice of trial at the time of delivering his repli- 
cation, or other subsequent pleading; and in case issue be after- 
wards joined, such notice shall be available; but if issue be not joined 
on such replication, or other subsequent pleading, and the plaintiff 
sign judgment for want thereof, and forthwith give notice of execut- 
ing a writ of inquiry, such notice will operate from the time that no- 
tice of trial was given as above mentioned. (R.H. 2 W. 4, r. 59). 

The notice must be given before nine at night. (R* IL 2 IV. 4, r. 50). 

To whom to he given.^ If the defendant have appeared in person, 
the notice must of course be given to him; if by attorney, it must be 
given to such attorney, if his place of residence be known («) ; or if 
not known, then to the defendant (a) ; and if given to the attorney, 
he is bound to acquaint his client of it, in due time (5). In country 
causes, the notice must be given to the agent in town, and not to the 
attorney in the country. (R.H. 2 fV. 4, r. 57) (c). But it seems 
that notice of trial on an old issue may be given either to the attorney 
in the country or the agent in town (d)w' If there be several defen- 
dants, a notice must be given to each. A personal service is not ab- 
solutely requisite. 


Form of it,"] The notice of trial must be in writing. (R. M. 4 A. c). 
It is usually, in ordinary cases, written on the back of the issue ^ but 
it may be written on a separate paper, and Is so where you give it at 
the time of delivering the replication or other subsequent pleading, 
which concludes to the country; and it Is also given on a separate 
paper in all cases of notice of trial by continuance, new notices, &c. (a). 

If the notice be given on the issue or paper-book, it need not of 
course be intituled; nor need it be so particular, as when written on a 
separate paper. Where the nodee indorsed on the Uaue was, ** Take 
notice of tried at the next assizes^* without mention of date, county, 
or attorney's name, yet the Court held it to be sufficient; although it 


SMh V. Otmbrookj 1 Dowl. P* C 
2 T. R. 734; 

1 . 

d, Barnes, 300. 


iM) UeU V. Buchanan. 
andseeR.H«20&21 C.2. 


(s) lea V. Braddbrd, Barnes, 30 
<a) ^y. 133; Pr. C. B. 62. 


(61 Bee CoUtnk v. Oriffin, Barnes, 37. 
ic) See Tbsftbtfm v.JMaewliocXr, Banies, 
306 * 

(d) Id.; sad quaere. 

(e) See fonns, Cmt* Forms, 180. 
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would have been, dearly had, if written on a separate paper (/). A 
ttotlea of tfial for the sittings after term at the Guildhall, London, 
must specify whether the trial is to be had at the first day of the sit- 
tings, or on the adjournment day (g). A notice of trial at “ Guild- 
hall, Westminster,*’ at which place the Court of King’s Bench do not 
sit, is, it seems, defective if the defendant will swear positively that 
he was misled by it (/t). 

If there be two or more defendants, and one of them lets judgment 
go by default, and the otiier pleads, the notice of trial should state, 
that the issue joined with the latter will be tried, and that the jury 
will at the same lime assess the damages against the former (*). 

We have just seen that in cases where the plaintiff gives notice of 
trial at the time of delivering his replication, which concludes to the 
country, or other subsequent pleading so concluding, in case issue be 
afterwards joined, such notice will he available as a notice of trial, 
(/e. //. 2 ir. 4, r. 59, anfc, 225). 

If the notice be irregular or insufficMbt, and the plaintiff. obtain a 
verdict, the Court upon application will set the verdict aside. The 
Court, however, are not very strict as to the form of such notices; if 
they be good in substance, that is, if they be such as to apprize the 
defendant, with certainty, when ahd where the plaintiff means to 
proceed to trial, they will be deepned su^ient. ante^ 225). Or, 
if insufficient, yet the defendant, by defending the action at the trial, 
or the like, will thereby waive the irregularity, or even the want of 
notice, and the Court will not, in such a case, set aside the verdict (J). 

Notice of trial by continuance^ 4*c.] When notice of trial in London 
or Middlesex has been given, and the plmntifi’is not ready to proceed, 
then, instead of countermanding his notice, he may continue it to the 
next sitting (not to the adjourned sittings), by giving a notice of trial 
by continuance (/r). It must be served two clear business days prior 
to the sittings at which the cause was to have been tried, the one day 
inclusive, the other exclusive, as Monday for Wednesday, and the 
like (/); and it can be given only once in a term (m). A Sunday 
cannot be reckoned as one of the two days (ra). 

A notice by continuance being nothing else in effect than a short 
notice of trial, it is never adopted where there is time to countermand 
a former notice and give a. new one, and consequently never used in 
country causes. It cannilJbe given after the plaintiff has counter- 
manded his notice of trial (o). Also, iy^|he original notice were void, 
the notice by continuance will be void^also; yet in such a case, if 
such a time intervene between the service of the notice by continu- 
ance and the sittings to which the original notice is thereby continued, 
as would be sufficient to give as notice of trial, the Court wall deem 
such notice an original or new notice of trial, and valid (p). 

(/) Henbufyy. Rase, 2Str. 1S9S7, See (k) See the form. Chit. Forms, 131. 

also T^e v. Steventon, 2 W. Bl. WM. (/) Price v. Bafnbridge,\Bames, 

Chit. Sum. Prac. 158. (m) Green v. Gifford, 2 Str. 1119. 

<«) V. lurmg-, 1 Dow]. P. C.342. (») Groifteon v. Manning^, 2 C. & J. 

See the form. Chit. Forms, 130. 835; FFanttcv.ylclrto»(l,2Dowl. P. C.28. 

(i) J}oe d. Antrotrtts v. Jepson, 3 B. & (o) Smith v. Hqff, Barnes, 301. 

Adol. 402; Fro<w v.Paravactiii, 4Taunt. {p) Hopes v.Twist, Barnes, 292; Tpte 
545 ; GiUingham v. Waskett, M* Clel. Rep. . Steventon, 2 W. BL 1298. 
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Also, if the defendant enter a ne recipiafur, so as to hinder the 
plaintiff from trying his cause at a certain sittings in term, the plain- 
tiff may, during such sittings, give the defendant notice of trial fur the 
next sittings, and proceed to the trial of his cause accordingly (a). 

TernCs noticeJ\ Where no proceedings have been had within four 
terms exclusive after issue joined, a term's notice must be given of the 
plaintiff's intention to proceed in the action, before he can give notice 
of trial. (R, M. 4 A. c) (/>). Formerly, it must have been served be- 
fore the essoign day of the term (</), but now it may be given any day 
before the first day of term. (R.I/, 2 4, r. 52; and an/e, 57). 

Giving a notice of trial before the first day of term for the sittings 
after term, would be insufficient ; there should be a notice before the 
first day of the term of the plaintiff's intention to proceed, and after 
the end of the term a notice of trial (r). A notice that plaintiff will 
proceed in the cause, though not acted under (s), or a notice of tiial, 
though countermanded (t), o.r a Judge's summons, if an order be ob- 
tained on it, but not otherwise (?/), or even signing a concilium (a:), 
is deemed a proceeding in the cause, so as to rcinler a term’s notice 
unnecessary. So, if the proceedings in the cause were suspended by 
injunction (;//)> or delayed by consent or at the defendant's request (a:), 
the plaintiff may, within a year atterwards, proceed without giving a 
term's notice. But suing out a venire facias in the vacatu)n of tlie 
fourth term, tested as of the fourth term, is not a i)roceediiig within 
the four terms after issue joined: and it was consequently held, in 
such a case, that a term's notice was necessary {a). Nor i» the ob- 
taining an order for changing the attorney such a step as will dispeui-e 
with the term’s notice {b). 

This rule, as to a term’s notice, does not extend to a notice of trial 
by proviso (c). 


Notice of countermand.'] The plaintiff has .a liberty of countermand- 
ing his notice of trial, even in the case of a trial at bar. (It. M. 4 A.) (/i). 
The notice for this purpose must be in w'riting. (/rf.) Jt may be di- 
rected to and served upon the attorney in the country, or the agent 
in town, at the plaintiff’s option, unless otherwise ordered by the 
Court or a Judge, {li. H. 2 JV. 4, r. 57) (e). • 


R. M. 4 A.; and see Hlf^more v. 
Walker, 2 Salk. (iT/A. 

(p) Asfiwin V. CorLUl, 2 Salk* (550, 
457, 645; and see Lord v. Hilliard, 9 B. 
it C. 621 ; ante, 222, as to a term's no- 
tice to enter the issue. 

(y) Hose, 2 Stra. 11(54; Geale 

▼. Chapman, Barnes, 291. 

(r) Smith v. Odtnan, MS. E. 1820. 

(#> Richards v. Harris, 3 East, 1; 
Green v. Gaufitlett, 1 Stra. 531. 

(f) Richards v. Harris, 3 East, 2, n. ; 
Batcheliv. Griffiths, 2 Salk. 645. 

(u) 1 Scllon, 408. Sed vide Deacon v. 
ruUer, I Dowl. P. C. 675, 1 C. & M. 349, 
S.C, 


(j) Bland v. i}arley, 3 T. R. 530.% 

(p) HapU-p V. RWfp, 1 Doug. 7i» 
and n.j Bosworth v. Philips, 2 W. Ul. 
784. 

( 2 > Bland v, Darlep, 3 T. R. .'i.'iO; 
Watkins V, Haydon, 2 W. HI. 702; Hap- 
ley V. Riley, Doug, 71 • 

(а) jishwinv. Corbill, 2 Salk. O.'iO See 
form of term's notice, Chiu Funn.s. 1.32. 

(б) Deacon v. Puller, 1 Dowl. P. C. 
675, 1 C. & .M. 349, .S. C. 

ic\ Theobald v. Crickmore, 2 B. 
Aid. 094, I Chit. Rep. 317, S. C. 

{d) See form. Chit. Forms, 131. 

TaMum v. Havelfjt:k, Barnes, 

( 5 ) 
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In town causes, where the defendant lives within forty miles of 
London, two days* notice of countermand is sufficient. {R. II. 2 W. 4, 
r, 62; R. M.^A. c.). In country causes, or where the defendant re- 
sides more than forty miles from London, notice of countermand must 
be given six days before the time mentioned in the notice for trial, 
unless short notice of trial has been given. (/?, II, 2 4, r. 61; and 

see 14 G. 2, c. 17). The days, in all these cases, are reckoned, the 
one inclusive, the other exclusive. (R.IL2 JF.4, r. viii. ante, 58). 
The dcfeiuhint’s being under terms to take short notice of trial does 
not entitle the plaintiff to give less than the usual notice of countar- 
inand. (Ante, 201). 

[f the plaintiff* do not countermand his notice in time, and do not 
proceed to trial according to his notice, the defendant shall be entitled 
to his costs of the day ; (see VoL 2, Book 4, Port 1, Ch. 24); and may 
move for judgment as in case of a nonsuit. (See Id. Ch. 23). 

New twiire.'] In the case of notice |||r continuance, or of notice for 
tlu* next sittings after a we recipiatur, if the plaintiff do not proceed 
to try the cause at the sittings for which he has so given notice, (R.M. 
i A. c), and in all other eases, if the plaintiff do not proceed to trial 
at the time for vrliich he originally gave notice, (72. M. 1654, s. 18), 
he must afterwards give a new notice, the same as the original one, 
before he can carry down the cause for trial; and this even where 
the trial is put off to the next sittings or assizes, by rule of Court, or 
altboiigh the plaintiff have given a peremptory undertaking to try(y). 
So he must give a fresh notice if the cause has been made a remanet 
at the assizes (g). But where a cause is made a remanet from one 
sittings to another (/t), or is put off by order of nisi prius (i), no new 
notice of trial is necessary. Tlie form of a new notice of trial is the 
same as other notices of trial. 


Sect. 6. 

Evidence. 

Records and Public Doemnents, and Amendment of Parlances at 
trial, 223 to 232, 

2. Matters quasi of Record, 232 to 

3. Written Instruments of a private Nature, 238 to 245. 

4. Wii7iesses, Interrogatories, ^'c. 245 to 254, 

1. Records. 

It should first be premised, that, by the late rule of //. T, 2 W. 4, 

(/) v.Afrty<*i*, BT.R. 245; Shep^ {h) Jacks v. Mayer, 8 T. R. 245; B- 

herd V. Butler, 1 Y). it R. 15. M. 4 A. (c) ; see Gibbins v. Phillips, 8 B. 

Iff) Ham V. Grey, 6 B. &r C. 125, BB. & C. 487; 4 Bing. 415. 

Ar R. 126, S. C. ; Gains v. liilsofi, ♦in. & (i) Shepherd v. Butler, 1 D. & R. 15. 

P. 87. 4 Bing. 414, is. C. 
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r. VI., the expense of a witness called only to prove the copy of any 
judgment, writ, or other public document, will not be allowed in 
costs, unless the party calling him, within a reasonable time before the 
trial, have required the adverse l^irty by notice in writing and pro- 
duction of such copy to admit such copy, and unless such adverse 
party has refused or neglected to make such admission ( 2 ). 

Public statutes,^ Public acts of parliament are proved (if ever re- 
quisite) by the copies printed by the king*s printer (J), By stat. 41 
G. 3, c. 90, 9, the statutes of Ireland, prior to the union, printed 

and published by the king's printer, shall be received as conclusive 
evidence in any Court in Great Britain (k). 

Private statutes.’] Copies printed by the king's printer are not evi- 
dence of a private act of parliament (^). When therefore it becomes 
necessary to prove a privatq^tatute, bespeak a copy of it at the Par- 
liament office^ in time before the trial ; and when ready ^ call there and 
examine it with the clerk, ylfterwardsy upon produeinff it in evidence^ 
you will be required to swear that you examined the copy^ whilst 
the clerk read the original frop the rollf and that it is correct, A 
private act containing a clause"** that it shall be deemed and taken to 
be a public act, and shall be Judicially taken notice of without being 
specially pleaded,” renders it unnecessary to prove it by an examined 
copy (m). 

Records of the king's Courts.] Records are not complete until deli- 
vered into Court on parchment (n)* When matter of record forms 
the gist of the action, and issue is joined upon nul iiel record, the re- 
cord itself must be brought into Court, if it be a record of this Court, 
in order that it may be inspected; hut if it be a record of ano- 
ther Court, the tenor of it is returned into this Court upon certiora- 
ri(o). 

But when matter of record comes in question merely collaterally, 
as where it is stated in the pleadings as inducement, and must be 
proved, an examined copy of the record will be sufficient evidence {p). 
For this purpose bespeak a copy of the record from the clerk the 
treasury, and examine it tvith him in the same manner as is above di- 


<0 See forms of notice, and qtf ad- 
missions, Chit. Forms, irJ2. 

(j) 2 Bac. Abr. Evidence (F); Gilb. 
Ev. 12. 

(k) See Arch, PI. & Ev. 358; Roscoe, 
53. 

(J) Bac. Abr. Evidence (F). See Bui. 
N. P. 223. 

O»0 Phillips^ Evid. 383, 7th cd.; and 
MSS. M.T. 183.3. Sed vide Brett v. 
Beales, 1 M. Ac M. 421; Bromhead 


Beaumont, at Lincoln, 15th July, IB.3.3, 
S. P. decided by Park, J., after con- 
suiting with Taunton, J. 

{ti) Bex V. Bellamy, 11. Ac M. 171; B. 
N. 1*. 228; Godfrey v. Jay, 1 M. Ac M. 
238, .3C.&P. ife S. C, 

(o) See the proccedinffs upon nul tieU 
rea>rd, jjfurt, Vol. 2, Book 2, Part 3; and 
Arch. P). & Ev. 380, Acc. ; Hoscoe, 53. 

(p) Peake, Ev.29; 2 Bac. At r. Evi- 
dence (F). 
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riveted with respect to private statutes. The roll, of course, must have 
been previously carried in. The judgment- paper signed by the mas- 
ter is not evidence {q)» 

An office copy in the same Court and in the same cause is equi- 
valent to a record, but, in another Court or in another cause, the copy 
must be proved (r). Where a copy is made by a person trusted for 
that purpose, it is admissible in evidence, without proof of its having 
been actually examined (a). 

In order to prove a verdict, you must give in evidence an examined 
ropy of the whole record, including the judgment; for it would not 
otherwise appear but that judgment had been arrested or a new trial 
granted. The case of an issue out of Chancery, however, is an ex- 
ception to this rule, because it is not usual to enter up judgment in 
such a case; and the decree of the Court of Chancery is equally proof 
that the verdict was satisfactory and conclusive (/). The postea^ 
however, when marked, is sufficient evidence that a trial was had be- 
tween the parties, so as to let in proof oj^what a witness, since dead, 
swore at the trial (u); or an examined copy of a judgment of nonsuit 
may be given in evidence for the same purpose (w). And, in an ac- 
tion for a moiety of the money paid by the plaintiff under a verdict 
recovered by A«, in a suit against the plaintiff and defendant, the 
nisi prius record and postea have been held to be evidence of the ver- 
dict and damages in the former suit, without proof of the judg- 
ment (t). 

In order to prove the issuing of a writ, if the writ be the gist of the 
action, you must get it returned, and then obtain an examined copy 
of it from the custos brevium. But if it be matter of inducement 
merely, it need not be returned ; and, as it is pot a record until re 
turned, it is not necessary in such a case to prove it by an examined 
copy (y) ; but the writ itself, if in your posvsession, may be given in 
evidence («), or if in the possession of the other party, then, upon 
proving the service of a notice upon him to produce it, and that it has 
not been returned and filed with the custos hrevium^ but was in the 
other party's possession after the day on which it was returnable, you 
will be allowed to give a copy of it in evidence (a). In some cases, 
to prove a writ of execution, it is necessary also to give in evidence an 
examined copy of the judgment upon which it is founded (6). A copy 
of the judgment roll, containing an aw'ard of an elegit and the return 

(v) Qodefnm V. Japf 1 M. & M. 236, 3 (xX Foster v. Compton, 2 Stark. 366; 

C. & P. lua, S. C. and flee, as to a set-off*. Garland v. 

(r) IW I^ord Afans/fe/d in I}enn v. Scooftee, 2 Esp. 648, See Arch. PI. & 
2 Bur. 1179. * Ev. 3«1, &c.; Hose. r)6. 

(j*) B. N. 1*. 229. (y) 2 Bac. Abr. Evidence (F). 

(0 2 Bac. Abr. Evidence (F); Bull. < 2 ) Arch. PL &■ Ev. 363. 

N. P. 2*34; Peake, Ev. 50, 51. (a) Edmonstone v. PlaUted, 4 Etp. 

(w) Pitten V, Walter, \ Str. 162; Rex 16U. 

V. Brotvne, 1 M. &: M. 315; Wake, Ev. (6) See 2 Bac. Abr. Evidence (F); 
3K Arch. PL & Ev. 364. 

(«•) Peake, Ev. 51. 
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of the inquisition, is evidence of the elegit and inquisition in an ac* 
tion for use and occupation (c). 

A judgment of the House of Lords is proved by an examined copy 
of it from the minute-book {d)\ which may be had upon application 
at the office of the clerk in parliament. 

Convictions before justices of peace are proved by examined co- 
pies, which the clerk of the peace of the proper county will make 
out for you upon application for that purpose, and you may examine 
them. 

The records of indictments are also proved by examined Copies, 
which may be obtfiined of the clerk of the peace, if the indictments 
were found at the sessions; or from the clerk of arraigns, if the in- 
dictment were found or the trial bad at the assizes; or you may serve 
a subpcpna duces tecum on the officer in whose custody the indictment 
is, and he will produce it at the trial. In actions for malicious pro- 
secutions, however, before the record of an indictment for felony can 
be given in evidence, orbcfo|p the officer will be authorized in giving 
you a copy, you must obtain an order for that purpose from the Court 
at the Old Bailey, if the bill were preferred or the trial bad there, or 
trom the Attorney-General, if the bill were preferred or the trial had 
in any other Court (e). The minute-book of the elcrk of the peace 
is not evidence to piovc that an indictment was preferred (/). A 
minute-book, from which an entry of the proccerlings at sessions i« 
made, and from which hook the roll containing the record of such 
proceedings is subsequently made up, is not a record (g). 

To prove the passing of a fine, the chirograph is conclusive evi- 
dence, without further proof (h)\ but if it he necessary to prove 
the proclamations, you must obtain an examined copy of the re- 
cord (i). 

A common recovery is proved in the same manner as an ordinary 
judgment, {sec aiite^ 229) ; but you must also prove the seisin of the 
tenant to the prcrcipe, unless the recovery be ancient (A’). 

To prove a deed wliich lias been enrolled^ the indorsement of the 
enrolment upon the deed is evidence sufficient, without further proof 
of the deed (/). But if the deed be lost, it can be proved only by an 
examined copy of the enrolment (m). This, hovkever, must he un- 
derstood of deeds only which need enrolment; for if any othei^deed 
he enrolled, (as, for instance, a bargain and sale for years, or the like). 


(r) Rami^ttom v. Duckhurst, f M. dt 
Sel. 505, 

{d) Jones v. RandalU Cowp. 17; Rex 
Y. Gordon, 2 Doug. 5'J3. 

(e) Legatt v. Tollcrvey, 14 East, 30a. 
At to the right to a copy, see Hexv. 
Just, of Huutingdott, 5 D. & R. 588; I 
Bum. J. 26th ed. 848. 

</) Rex V. Smith, 8 B. At C. .341. 

{gr) Rex V. Bellamy, R. & M. 171- 
(/*) Plowd. 110 6; 2 Bac. Ahr. Evi- 


dence (F); Arch. PI. & Ev. 364. 

(*) 2 Hac. Ahr. Evidence (F); Arch. 
PI. &Ev. 364. 

(A-) Arch. PI. & Ev. 364; Rose. 14. 

(0 2 Bac. Ahr. Evidence (F); Peake 
Ev. 32 ; Smartle v. Williama, 1 Salk. 
280. 

(m) 2 Bac. Abr. Evidence /F). Peake 
Ev. 33; Baikie v. Chandless, 3 Camp. 
20 . 



232 Evidence. 

and be afterwards offered in evidence, it must be proved in the ordi- 
nary way, by the subscribing witness; because the officer had no legal 
authority to enrol it (n). 

It is necessary to observe, that in proving an examined copy of a 
record, it is merely requisite to prove that you examined the copy 
whilst the officer read the record; it is not necessary that the officer 
should also read the copy while you examine the record (o). 

Letters Patent,'] Letters patent may be given in evidence, without 
further proof; or they may be proved by exemplification under the 
great seal (p). 

Variances in records^ amendment q/*, at trial,] By the statute 9 G, 4, 
c, 15, every Court of record holding plea in civil actions, and any 
Judge sitting at nisi pr ins, if they think fit, may cause the record, 
when a varUince appears between exi^fsatier in writing or in print 
produced in evidence, and the recital orsetting forth thereof upon the 
record, to be forthwith amended ill such particular by some officer of 
the Court, on payment of such costs (if any) to the other party, as 
such Judge or Court shall think reasonable ; and thereupon the trial 
shall proceed as if no such variance had appeared; and in case such 
trial shall be had at 72isi prius, the order for the amendment shall be 
indorsed on ihc postea, and returned together with the record; and 
thereupon the papers, rolls, and other records of the Court from which 
such record issued, shall be amended accordingly. More extensive 
powers of amendment are also given by the 3 & 4 W. 4, c, 42, s, 23, 
which allows the record to be amended in variuncevS between the 
proof and setting forth of any contract, custom, prescription, name, 
or other matter, not material to the merits of the case. These statutes, 
however, shall be more fully considered hereafter, post, 282, 282 a, 
&c. 


2. Matters quasi of Record, 

It is to be observed that by the rule H, T. 2 W. 4, r. vi, the ex- 
pons'h of a witness called only to prove the copy of any judgment, 
writ, or other public documents, will not be allowed in costs, un- 
less the party calling him, within a reasonable time before the trial, 
have required th.e adverse party, by nc^e in writing, and production 
of such copy, to admit such copy, and tinless such adverse party has 
refused or neglected to make such admission (q). 

(n) 5 Co. 64; Style, 445; 2 Bac. Abr. (p) Arch. PI. & Kv. 365 ; 3 & 4 Ed.6, 

Evid^ce (F); Arch. PI. & Ev. 364, c. 4; 13 El.c. G; see 1 Saund. 182, n. ; 
366*1 Rose. 71, 72. Roberts Arthur, 2 Salk. 427. 

(o) Reid V. Margimm, 1 Campb. 469, (q) See the forms of notice and of 

471 » n.; Rot/\, Hart, 2 Taunt. 52. he admission. Chit. Forms, 132. 
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filed in the ofBce or officially in the possession of the Lord Chancel- 
lor’s secretary of bankrupts (u). 

Proceedings in insolvent Cowrf.] • By 7 G. 4, c, 57, 5.74, office 
copies of proceedings in the insolvent court are made evidence (v). 

Proceedings in the ecclesiastical Courts.'\ The libel, answer, and de- 
positions, in the ccclcsiaslical and admiralty Courts, are proved in the 
same manner as the bill, answer, and depositions in Courts of equity, 
by examinecl copies (.r). 

A copy of the probate of a will, under the seal of the ecclesiastical 
Court, is sufficient evidence to prove a will of personal property (y), 
or that J. S. is executor, or the like ; and the seal of the Court suffi- 
ciently authenticates it, without further proof {z). 

Administration is proved by a certificate from the ecclesiastical 
Court, that administration was granted ; or you may get a clerk from 
the ecclesiastical Court to att^d with the book in which the order 
for granting administration was entered (a) ; or you may prove it by 
an examined copy of the registry {h). 

Proceedings in the Court of Admiralty.'] The libel, answer, depo- 
sitions, and sentence in the Admiralty Court, are proved by examin- 
ed copies (c). 

Proceedings in inferior courtSp not of record.] Judgments in a 
county court, court baron, or other inferior court, may bo proved by 
producing the books in which they are entered, or, it should seem, 
by examined copies {d). It seems, that in proving the judgment of 
an inferior court, evidence should also be given of the proceedings 
previous to the judgment (c). 

If the rolls of a court baron be intended to be given in evidence, 
you may get the steward or his deputy to proiliice them at the trial, 
or they may be proved by an examined copy (/); but Judgments of 
a court baron, or other inferior court not of record, can be proved 
only by the production of tlie book in which they arc entered (^). 
It has been lately held, that a surrender and presentment may be 
proved by a draft of an entry produced from the muniments of* the 
manor, and the parol testimony of the foreman of the homage jury 
who made such presentment (/*). 

(«) See Arch. Bankrupt Law, 206, Arch. PI. & Ev. Rose. 59, 00. 

267, S273; and see, as to the evidence {n) Hull. N. P. 240, 2 Bac. Abr. Ev. 
generally, in cases of Imnkruptcy, Id. (F); KlfO:n v. OEast, 107* 

(e) Hgq Curpentrt V. Waite, S\ooTe, («») Ufirh v. fVUlia?nji, 13 East, 232. 
‘^31; Nml v. Inaacut 4 B. Cres. 3,'i.>, See Arch. PI. & Ev.300; Rose. 00. 

(> D. & Ry. 484, S. C.; Gould v. Ilulrnt^, p ) Arch. Pi. & Ev. 3(39; Rose. 103. 

3 C. & P. 025; Pattcnll v. liroivn, 3 {d) Arch. PI. & Ev. ;3(;9; Rose. 59. 

Stark. N.P.t’. 54; IMaJieldx. Freenuin, (/•) Clom. Dig. Evid. (C. 1); Fisher v. 

li Bingh. 290; Scort v.Clare^ 3 Camp. 2.J(i. 2 W. Bla. 830, 3 WHs. 297. S. C. 

(jr) Arch. PJ. & t:v. 308. (y*) Rerv. Haines. Comb. 337, 138; 

{!/) Her v. Jiames, 1 Stark. 243; Pin- Bra^s case, 12 Mo<l. 24 ; 2 Bac. Abr. Ev. 
ney\. Pinner/. B B. & C. 335. (F); See Peake, Ev.89. 

( 2 ) 1 Ro. Abr. 078 ; 4 T. R. 258; Hfrev. . (g) Peake, Ev. 70 , 80. 

Xc/fArojHf, 3 Salk. 154; Bull. N. P.246; {h) Doe v. Ca/Way, 0 B. & Cres. 484. 
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The rolls of a manor are open to the inspection of the lord and the 
copyholders, hut not of strangers ; and if inspection he refused, the 
court, upon application, will rule the steward or person in whose 
possession the rolls are, to grant it(/). The rule will he absolute in 
the first instance. (R. JI. 2 IV. 4, r. 102). Even a person who has a 
.prima facie title to a copyhold, is entitled to inspect the court rolls 
and take coj)ies of them, so far as relates to the copyhold claimed, 
although at the time no cause be depending respecting it (/t). But a 
freehold tenant of a manor has no right to inspect the court rolls (/) ; 
at least, not unless some cause be depending relative to the manor, 
&c. in which his right as tenant may he involved (w). But the Court 
will in no case grant such an inspection to a prosecutor in a criminal 
proceeding against the lord (//). 

An award is proved in the same manner as a deed or other written 
instrument. {See 2 iostj 138, &c,). You may also prove the submission(o). 

Proceedings in foreign Courts.'] The proceedings of Courts of jus- 
tice in foreign countries are proved by copies under the respective 
seals of such Courts ; hut it is necessary also to prove by parol evi- 
dence that the seal affixed thereto is the seal of the Court {p). If, 
however, it be proved that the Court has not a seal, then proof by an 
exemplification under the hand of the Chief Justice of the Court (his 
hand-writing being proved) will he received ( 7 ). But records of the 
Courts in Ireland may he proved by examined copies, in the same 
manner as the records in this country. It is necessary, how^ever, 
that the Court should he satisfied that it W'as with a record the copy 
was examined ; and therefore where the w itness, produced to prove 
the copy, stated that he examined it with a parchment roll, shewn tO 
him in a room over the Four Courts at Dublin, without seeing from 
whence it was taken, or knowing the person who produced it to be 
an officer of the Court, Lord FAlenhorough refused to receive it in 
evidence (r). 

The law of a foreign country, if w'litten, can he proved here only 
by the production of some authenlicatetl copy (.v); if unwritten, then 
by the parol evidence of a witness of competent skill (t)m 

hooks j ^'c. in the herald's office.] Where the books or rolls in the 
herald’s office arc intended to he given in evidence, upon application 
to the office for that purpose, and leaving there a notice stating wdien 
and where the trial is to he had, and the hook or roll required, a clerk 
will attend and produce it at the trial («). 

(i) Peake, Ev. 95. (v) v. 4 Camp. 28. 

Ilexv. iMcas, 10 East, 2.35. (r) Adamthivaite v. Id. 3/2, 1 

(l) Snuth V. lyavies, 1 Wits. 104. Stalk. 183, S. C. See Arch. PI. & Ev. 

(m) Rtyp V. Sheliej^, 3T. R. 141; 371. 

V, AUgtHtS, 7 T. It. 74i5. (#) Clegg v. Let*//, 3 Camp. 186. 

(M> Rex V. ('fidoirrm, F.ttrl of,5 3.Sc (0 Ar^. PI. & Ev 372; Rose. 60. 

Aid. 902, 1 D.& R.5.W, >.C. («) See2 Bac. Abr. Ev. (F); 3Bl.Com. 

(o) See Arch. PI. & Ev. 370. 105. 

ip) Henty v. Adey, 3 East, 221. . 
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Terriers^ surveys^ Old terriers, surveys, and maps of manors, 
&c. when evidence, must be produced at the trial, and such circum- 
stances comtected with tiiem stated ;n evidence as may induce the 
Court and jury to give credit to them («;). 

Inquisidons and Public surveys and inquisitions, when 

evidence, should be produced at the trial ; or when an inquisition has 
been returned and filed, an examined copy may be given in evi- 
dence (a’). 

Domesday book, as evidence of lands being ancient demesne, must 
he produced at the trial, by the officer of the Exchequer in whose 
custody it is, and be inspected by the Judges (?/), Hut if the question 
come incidentally before the Court, an examined copy ofth.it part of 
the hook relating to it will be sufficient (:i). 

A customary of a manor, when evidence, must be produced, and 
some evidence given to induce the Court to believe that it has been 
handed down from steward to Steward with the rolls (r/). 

lirgistersy Ce7'tificateSi An entry in a parish register, of a mar- 
riage, christening, or burial, may be proved cither by the production 
of the register itself, or by giving in evidence an examined copy of the 
entry (6). You should also be prepared to prove the identity of the 
parties married, &c. (c). 'fo prove tlie hand-writing of the parties 
in the register it is not necessary to call the subscribing witness (ci). 

As to ship’s registers, the register of the navy, tfec. and as to prison- 
books, poll-books, entries in a family Bible, family pedigrees, ex- 
amined copies of tomb-stones, See,, .see Arch, PL Sf Ev, 374; Rose, 
61, 02. 

As to certificates of bishops, Sec,, .see Arch. PL Sf Eo, t374, 375; 
Rose. 110, 115. The certificate of a British consul abroad is not ad- 
missible in evidence in this country (e). 

Corporation hooks, <5*^.] Entries in corporation hooks, and the 
books of public companies, relating to things public and general, may 
be proved by examined copies (/) ; but if they do not relate to cor- 
porate acts the original must be produced (g), and instruments of a 4 )ri- 
vate nature must be produced at the trial (//). If the books beantient, 
it must be shewn that they come from the proper custody, as from the 
chest whicii has always been in the custody of the clerk of the corpo- 
ration (/) ; it is not sufficient that they are brought from a chest found 

(w) See 2 Dac. Abr. FW.{ F) ; Bridgman (h) 2 Bar. Abr, Kv, ( F) ; Peake F]v. ItM. 

X, Jenoittgsj 1 L. Baym. 7'W; V'u-tir **f (#•) S ‘e lifrt v. litiHino, 1 Doug. 1.37, 

Kcllington v. Afa-vrer, Sfr, of Camhridgr, 174: Peake, Kv.HfJ; tlosr. 02. 

1 Wils. 17<b Anon, 1 Str. i»5; Arch. PI. (d) IW Lord Mamdield, 1 Doug. 174. 
& Ev. ;J75; Ko*.c.03. {*•) Waldron x, Otomtte, ‘6 I’aum 162. 

(x) See Arch. PI. iSr Ev. 372; Rose. 56. (/) Peake, Ev. j>2, 03; Hm* v. G'x/r- 

{v) Anon. Hob. 163; Tr. per Pais, doM, 2 Doug. .'>03, n.,504, n. 

342. (/;*■) Rez v. CituynK, 1 Stra. 401. 

(3) Arch. PI. & Ev. 373. (/*) Arch. PI. & Ev.. 376; Rose. 61. 

See Dennd. Goodwin v. Spray, I , (i) Mcrcer9 of Shrewsbury Hart, 1 

T.R.4(i6. P.114. 
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in the house of a former clerk after his death (m), A party, inter- 
ested in such entries, has a right to inspect them and have copies of 
them ; and if this be refused, the Court upon motion, grounded upon 
an affidavit shewing tliat the evidence likely to be contained in these 
books is directly material in the cause, or otherwise shewing satisfac- 
torily the interesthe has in them, will order that he shall be at liberty 
to inspect them and have copies (w). 

T?ie papers biiHs, 4*c.] A bull or licence of the pope, when intended 
to be given in evidence, must be produced at the trial (o) ; or per- 
haps an excmplificatioii tf a bull under the bishop’s seal, would be 
sufficient (p). 

Public acts of staie,^ The king’s certificate under his sign manual; 
the gazette, proclamations, and the articles of war, printed by the 
king’s printer; the almanack ; a general history, &c.; — are all, when 
evidence, to be produced at the trial (q). 

Variances in matters quasi of record^ amendment of on trialJ] See 
ante, 231. 


3. Written Instruments of a private Nature- 

It should be premised that the expense of a witness called to prove 
the hand-writing to, or the execution of any written instrument stated 
vpon the pleadings will not be allowed, unless the adverse party has, 
upon siiminons before a Judge a reasonable time before the trial, 
(such summons stating therein the name, description, and place of 
abode of the intended witness), neglected or refused to admit such 
hand-writing or execution, or unless the Judge, upon attendance be- 
fore him indorses upon such suminonlt that he does not think it 
reasonable to require such admission, {li, IL 2 W- 4, r. 7) (r). 

Deeds,'] When a deed is to be given in evidence, the general rule is 
that the deed itself must be produced at the trial (i). To this, how- 
ever, there are some exceptions, arising from nece^lty ; as, where a 
deed has been lost, burnt, or otherwise destroyed, the contents of it 
may be proved by a copy, or other secondary evidence ; or where it 
is in the hands of the opposite party, and he has been served with a 
notice to produce it, if, after the proof of the service of that notice, be 
refuses to produce it, the contents of it may then be proved by secon- 
dary evidence ; so, if it be in the hands of a third person, who refuses 
to produce it at the trial, after being served with a subpoena duces /e- 
cum for that purpose, after proof of that circumstance, of its having 

(m) MM^sofShi’€w^ury\,Hartt\ 70, S. C.; Afojtw of Sotuthampion v. 

C* & Graves, B Id. 59(». 

(n) 2 ffiS: Abr. Ev. (F) ; Peake, Ev. (o) Winch, 70; 2 Bac. Abr, Bv. (F). 

94, 95; Maj/ v. Gwsmne, 4 B. & Aid. 301 ; {p) See Peake, Ev. 92. 

Jl#ai^ of Lynn V. Denton, 1 T. R. 689, (9) SeoArch. PJ. & Ev. 376, 377; Rose, 

and n.; Atherfold v. Beard, 2 Id. 616;jg> ill* 

Corpafation of Bametajile v. Lathep, 3^ (r) See form. Chit. Fotxos, 133. 

1(L303; R<»v.Holland,41d.691,2£ast, («> 10Co»92 5, 93* 
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been in his hands on the service of the subpoena or afterwards, secon- 
dary evidence of its contents will be admitted (0« This however, 
does not, it seems, dispense with the necessity of proving the due exe- 
cution of the deed itself, either by a subscribing witness, or by some 
other evidence, care being taken that such evidence be the best which 
can possibly be procured, under the peculiar circumstances of the 
case (w). Also, if the contents of the deed be proved by a copy, 
parol evidence of the correctness of the copy must be given by some 
person who had compared it with the original (.r). It must also ap- 
pear that the deed was properly stamped. 

Secondly, as to the proof of the execution of the deed ; if there 
have been no subscribing witness to it, then proof of the hand-writing 
of the parties will be sufficient (?/) ; the law in such a case presuming 
a delivery. But if the deed were attested, the execution must be 
proved by at least one of the subscribing witnesses (js), unless 
when the fact of execution is one of the admissions in the 
cause («) ; for even the acknow'lcdgnient of the party, or liis admis- 
sion in an answer to a hill of discovery, are in this case deemed merely 
secondary evidence, and not sufficient (6). Payment of money into 
Court, however, is considered such an admission of the execution of a 
deed, as dispenses with the necessity of calling the subscribing wit- 
ness (e). It docs not appear necessary that the subscribing witness 
should swear that the deed was actually executed in his presence ; if 
he were afterwards desired to attest it by the party who executed 
it (rf), or in the presence of the party (e), and he attest it accordingly, 
this will be sufficient, provided the attestation and execution be done 
so nearly at the same time as fairly to be deemed parts of the same 
transaction {/). On the other hand, a person who even sees an in- 
strument executed, but who is not desired l)y the parties to attest it, 
cannot, by afterwards putting his name to it, prove it as an attesting 
witness (g). In proving the execution of a deed the attesting witness 
frequently states that he does not recollect the fact of the deed being 
executed in his presence ; but that seeing his own signature to it, he 
has no doubt that he saw it executed, and this has been always re- 
ceived as sufficient proof of the execution (ft). 

To this rule of proving the execution by the evidence of an attest- 
ing witness, or otherwise, there are many exceptions. Firsts where 
money has been paid into Court, as above mentioned, it dispenses 
with the necessity of proving the deed upon wliich the action is 


{t) 2 Bac.Abr. Ev.(F); Arch. P1.& 
EV.377..W 

(tt) Sed vidfi poet, 241. 

(») 2 Bac. Abr. Ev.(F) ; and see Arch. 

PI.&EV.377.378. 

<jy) Peake. Ev. KK). 

(s) liat'ttes V. TmmfHnrekp, 7 T. R. 

Q«ti» Peake, N. P. C. 31 ; Mannere v. 

Poetan, 4 Esp. 240, 3 B. & P. :M3. S. C. ; 

Peake, Ev. HI0, 103; and sec Kngimut v. 

Roper, 1 Stark. 304. 

(a) Milward v. Temple, 1 Camp. 375. 

{b) Arch. PI. & Ev. 373; Jofineon v.^7. 


Mneon, 1 Esp. 30; CaUv. Dunninir, 5 
Id. 10. 4 East. ijM. S. C. See liowlee v, 
jMUetvorthjf, 5 1'. It. .’Wifi. 

(r) HnudaU v. L^rh, 2 Camp. 357, 12 
East, 170, S.C. ^ 

(d) iirvUier v. Necde, Peake, N. P. C. 
14ti; Powell v. Bluckett, 1 Esp, 97. 

(/?) r^rk v. Meare, 3 Esabife. 2 B. At 
P.217.S.C. ® 

(/) MS. E. 1814. 

U) M*Craw w Gentry, 3 Camp. 232. 
(A) Maugham v. Hubbard, 2 1£ 5: R. 
8 B. Sc Cres. 1C, b, C 
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founded ; and the same when the execution is one of the admissions 
in the cause. Secondly, where the deed is thirty years old or up- 
wards, the Court wiW presume that it lias been duly executed, and 
will not require it to be proved (*) ; provided possession have followed 
the deed, or tliat some satisfactory account be given of it, and pro- 
vided there be no rasure or interlineation in it, and that it do not im- 
port fraud ; otherwise it must be proved as in ordinary cases, either 
by the attesting witness, or by evidence of his and the party’s hand- 
writing (/;:)• It maybe necessary here to remark that when you give 
an ancient obligation for the payment of money in evidence, you should 
be pre]):ired to prove a payment of principal or interest within the last 
twenty years, or other circumstance sufficient to rebut the presump- 
tion the law will otherwise raise of such obligation’s having been 
satisfied (0- Thirdly, where a deed enrolled (and to which enrol- 
ment was necessary) is given in evidence, it is not necessary to prove 
the execution of it by the subscribing witness; but it may be proved 
by the enrolment indorsed on it, or, if the deed be lost, by an ex- 
amined copy of the enrolment, as already mentioned, (ante, 231). 
Fourthly, where one deed is recited in another, proof of the second 
deed is deemed proof of the one recited, as between the parties to the 
second deed, and those claiming under them (rw). Fifthly, if the 
name of a fictitious person be put as the only subscribing witness, 
evidence of the bandwriting of the party alone will be suflieient (»). 
So, if tile .subscribing witness be since dead (o) ; or have become in- 
sane (p), or blind (</), or be abroad, out of reacli of the process of the 
court (r), whether domiciled there or not (.v); or if he have set out 
for the purpo.se of leaving the kingdom (/) ; or if, from circumstances, 
k may fairly he presumed that he has left the kingdom (u) ; or if it 
appear that he is serving in the navy (a), or the like; or if, after a 
honafide, serious, and diligent inquiry, he cannot be found (y); or if 
he be interested in the event of the suit (?;), or become subsequently 


(i) null. N. p. a.W; Chetsra fVater 3 Camp. 2H3- 

H'orks Omijtany v, Onciter, I £sp« 2/5, (v) s^ee Wwtd v. Drury, 1 L. Raym. 

27«. 734. 

(*) 2 Bar. Abr. Ev. (F); Bull. N-P. (r) Peake, N. P. C. 90; Cooper v. 
256; Doe v. Wollry, H B. & Cres. 22; Mnrsden, 1 Esp. 2; Barnes v. Trom~ 
Arch. PI. &Ev. 370; Rose. 70; ami see pint sky, 7T. R. 2fK-»; 12ViTi.Abr. 224; 
Swinnertoti v. Marquis of Stf^j^ord, .3 and see HfWwert v, 1 Stark. 90. 
Taunt. 01. (*’) Prince v. Blackburn, 2 East, 250. 

(0 Sec V- Griffiths, I Bur. p) v. 1 Taunt. 461. 

444, 2 Ld. Ken. 183, S. C.; Senrle v. («) IVardcU Ferrnor, 2 Camp. 282; 

BfOTin/fton, 2 Str. H2(i; Forbes v. Wale, Hay\, Brookman, 3 C.& P. 555. 

1 W. Bl. 632, 1 Esp. 2/5, S. C.; Oswald {x) Parker y, Hoskins, 2 Taunt. 223. 

V. lA'yih, IT. R. 272. {//) Coffhlan v. fViHiamson, 1 Doug. 

(m) 2 Bac. Vbr. Kv. (F). Soe Ixttnfstn 93; Cunlijffe v. Sefton, 2 East, 183; 

V. CW/o*, 5B. vV Aid- 607. 1 D.&; K.21^ Barnes v. Trompowidey, 7 T. R. 266; 
S. C - ; Arch. PI. & Ev. 370. ^ C^-osby v. Percy, 1 Camp. 303, 1 Taunt. 

(n) Fasset v. Brown, Peake, N. P. C. 364, S. C.; WardiHl v. Fermor, 2 Camp. 

23- ‘ 282; Pytt v. GriffitJi, 6 Mo«>re, 538; 

(o> Aich. PI. 8: Ev. 379; Nelson v. Burt v. Walker, 4 B. Ik Aid. <5tl7. 
HViiVro//, I B. At Aid. 19; andvee Doev. <c) Buckley v. Smith, 2 Esp. 697; 
Jesson, 0 East, B.'i. Sivire v. Bell, 6 T. R. Godfrey v. 

. {p> 12 Viner's Abr. 224; Currie v. , Norris, 1 Str, 34; Peake, £▼. luo. 
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incompetent as a witness (a); then, upon proof of any one of these 
circumstances, you will be permitted to give secondary evidence of 
the execution of the deed, that is, you may prove the deed by proving 
the hand-writing of the witness andTparty (6). But it is not a suffi- 
cient ground for admitting evidence of the witness’s hand-writing, 
that he is unable to attend from illness, and lies without hope of re- 
covery (c). But if there be two witnesses to the deed, and any of 
the circumstances just now mentioned apply only to one of them, the 
deed must of course be proved by the other (d). Also, by stat. 26 
Cr. 3, c. 56, s. 3S, deeds executed in the East Indies, when the sub- 
scribing witnesses arc resident there, may be given in evidence in 
Great Britain, upon proof of the hand-writing of the parties and of the 
witnesses. Sixthly, if the deed appear to he attested by one or more 
persons, but in point of fact these persons never saw the deed exe- 
cuted or delivered, the attestation may be deemed a nullity, and the 
deed be proved by proving the hand-writing of the party (e). Se* 
venthlij, where a party producing a deed under a notice to produce 
claims a beneficial interest under it, it will not be necessary for the 
party calling for the deed to prove the execution of it (/). But this 
rule does not apply to a case where the party has had it so long in 
his possession (as nine months) that he might have been prepared to 
prove the execution (g). Eighthly, where the defendant is in posses- 
sion of a deed and has had notice to produce it, but does not do so, 
then on proof of the service of such notice and of defendant's posses- 
sion of the deed, plaintiff need not prove his execution of it. At all 
events, where the plaintiff declared on a deed which he averred to be 
in the possession of the defendant, who pleaded von est factum, and 
at the trial the deed was proved to be in the hands of the defendant, 
who had been served with notice to produce, it was held that on the 
non- production of the deed,^the plaintiff might give parol evidence 
of the contents without calling the subscribing witness who was 
in Court (/t). Nmthly, if the deed be lost and it is not proved that 
plaintiff knew of the names of the subscribing witnesses, he may 
recover without Bubpoenaing them (<). 

To prove a WBl of lands, it is only necessary to call one of the 
witnesses who attested it (J) ; if the opposite party wish, he may call 
the other two (4r). The witness called, however, should be prepared 

{a) Jones v. Mason, 2Str. a33. See 347* S. C.; liuimett v. Lj/nch, !i B. & 
Hovill y»^ephensofi, 5 Bing. 493, 40#j- Cres. 5if(K 8 I). & K. 3<>8, S. C.; J}oe v. 

Ih) See Nt^son v. Whitthatl^ 1 B. & Heming, 6 B. & Cres. 2H, 9 D. & II. 15 , 
Aid. 19; Adamv* Kerr, 1 B. & P. .‘KJU. S. C.; Gordon v. Serretan, tt East, 548. 

(c) Harrison v. Blades, 3 Camp. 457; (g) Varher v. 0*cks, 1 B. & Aid. 147. 

i>»e v. 3 C. Sc P. 221. (A) Cook v. Tnmtwpll^ 8 Taunt. 450, 

Id) Arch. Pi. & Ev. 37!b 2 Moore, 513, S. C. ; Jarkstm v. AUen, 3 

(<f) Fitzgerald v. KLiee, 2 Camp. 035, Stark. 74; I>iMm v. Haigh, Esp. 409; 
636 ; Ijeg v. Ballard, 3 Esp. i73,n, sed vide ante, 239. 

Peake, N. P.C. 146; TaVjot v. Hfxlson, (i) Keeling v. Ball, Peake, Ev. Ann. 
7 Taunt. 251 , 2 Marsh. 527, ; Boxer 82; Gillies v- Smither, 2 StarjL 528. 

V. nMth,Govf, 175; but see PhipjMiy. {j) Peake, Ev. 103; iri Smith, I 
I*arker, 1 Camp. 412; Gotjdtitlev. Clay- Esp. 391; Skfn. 413; Holdfast y. Jy^jw- 
ton, 4 Bur. 2224. ««*'. 2 Str. 1263* 1 W. Bl. 8, S. C. 

if) Pearce v. Hooper, 3 Taunt. 62; {k) Bull. N. P.204. 

Orr V. Morice, 3B. & B. 139, 0 Moore, 

VOL. 1. 
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to give parol evidence of every circumstance attending the attestation, 
necessary to shew that the will was duly executed and attested ac- 
cording to the directions of the statute* A will of personal property 
only, is proved by a copy of the probate, as mentioned ante, 235 (/). 

The hand-wriling of a witness or party may be proved by some per- 
son who has a knowledge of it, from having seen him either write (wi), 
or from having heen in the habit of corresponding with him {n) ; or 
the hand-writing of a party may be proved by his own acknowledg-* 
inent or admission (o). But it cannot be proved by comparing it 
with other writings, although confessedly of his hand-writing (p); un- 
less, perhaps, where there is already contradictory evidence of the 
fact (7) ; or, perhaps, where the writing is so ancient that no witness 
ran be found who can prove it(r): and the Court or jury may al- 
ways make such troiiiparison ( 5 ). A person who is skilled in the de- 
tection of forgeries, may, it seems, prove that the writing is in a 
feigned hand, though he never saw the party write (<); but this has 
been since questioned, and with good reason (m). 

Care must be taken that the deed be properly stamped (x). 

IVrUings not under seaL"] Writings not under seal are proved in 
the same manner as deeds; that is, by the subscribing witness, if 
there be one (y) ; or if not, then by proof of the party’s hand-writ- 
ing ( 5 ;). A warrant to distrain (r/), or notice to quit (5), if attested, 
must be proved by the attesting witness. It is said, also, that an an- 
cient writing of this kind shall be received in evidence without proof, 
in the same manner as an ancient deed (c). If lost or destroyed, co- 
l>ics, or other secondary evidence of their contents, will be received ; 
but evidence must be given, at the same time, of the genuineness of 
the original instrument (c?). 

In an action by a payee agamt the fli^eptor of a bill of exchange, 
or against the maker of a promissory notie, you must produce the note 
or bill, and prove the hand-writing of the defendant (e). But, if the 
action be brought by an Indorsee, he must also prove the hand-writing 


Gorton v. Vitmut 1 B. & B/2I^ 
a Moore* WH, .S. t’.; IHnney v. Ptfmey» 
H t’res. .Wi; and see further. Hose. 
72, 

(m) Arch. PJ. & Ev. 3#J0; Rose. 68; 
ana see Garreht v. Aiexantler, 4 Esp. 37; 
Stnnirf*t V. Searle, 1 Id. 14; Lewis v. 
HapiOt 1 M. M.aO. 

(a) Gould V. 1 W. Bl. 3B4; H«r- 

V. Vnf* & M.i*n. 

(o) Wahiridge v. Kennisofip i Esp. 
143 . 

{p) V. Thofftes, Peake, N. 

P. C. 20; OivaroH v. Hunter, 2 C. & P. 
477: Stangi'rw iinirle, 1 Esp. 14; Burr 
V. Holt, t’. N. P. 42(1. 

(V) Atteffbt\Hik V. Hooch, 1 Esp. 351; 
Goodtitle v. iitm/mm, 4T. U.407* Peake, 
E V. i0<i to Unt, and App. Ixxxi to Ixxxiv. 

(r) (lilb. K\'. 25, 26. See Bntokbard 
V. IVotvitey, Peake, N. P. C. 20, «.,* Tay* 
lor V. Cook, 8 Price, 632. 


(«) Griffith V. WUUama, 1 C. & J. 47; 
AUport V. Meek, 4 Q. & P. 267- 

(0 Hex v,Cator, 4 Esp. 117; Stang&‘ 
r. Searle, 1 Id. 14; Goodtitle v. Braham, 
4T. B. 497 . S 99 ,^Batt2telor v. Honey- 
tvood, 2 =*?•?**« ^ 

(u) (jurnqrV'Sangland*. 6 B. Ac Aid. 
330 . 

(x) See Arch. PI.de Ev. 380. 

(y) fVvtherstonv* Edgington, 2 Camp. 
JM; atone \-Metcalf, 1 Stark. 53,4 Camp. 
217, S.C.; Higgs V, DUon, 2 Id. m). 
See Barnes V- TronwowsAy, 7 T. R. 206. 

(s) Arch. P1.&EV.381; Ro8c.64. 

(a) Higgs V. Dixon, 2 Stark. 180. 

(5) Doe V. Dun^brd, 2 M. & S. 62. 

(c) Tr. per Pah, 370; Rose. 70; but 
see Fortesc. 43. 

(rf) See 1 Atk. 446. See Arch. PI. Sc 
Ev.382. 

(e> Peake, £v. 234, 235. 
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of tbe iirst Indorser^ and of the intermediate indorsers if they be men- 
tioned in the declaration (/). * 

In an action by indorsee against^an indorser of a bill of exchange 
or promissory note, or drawer of a bitf of exchange, you must produce 
the bill or note, and prove the defendant's hand-writing ; you must 
also prove a presentment for payment or acceptance, and refusal, and 
that the defendant had due notice thereof. If it be a foreign bill of 
exchange, the non-payment or non-acceptance is proved by the mere 
production of the protest, without further proof. The notice must be 
proved by the person who either left it, or put the letter containing it 
into the post-office. If you cannot prove the notice in an action 
against the drawer of a bill, you should be prepared to prove that he 
had no effects in the hands of the drawee, from the time of the 
drawing of the bill until tbe time of the non-payment or non-ac- 
ceptance (j?) ; or that he subsequently promised to pay the bill, or 
paid something on account of it. 

In an action by drawer against acceptor, produce the bill and prove 
the acceptance (/*). 

Bootes of accounts^ ^c.] When an entry in a book of accounts is 
evidence, the book must be produced at the trial, and either proved 
by the clerk who made the entry (f), or (where the- effect of the entry 
Is to charge the clerk who made it) (A:), by proof of the clerk's death, 
and then proving his hand-writing (/); but proving that he is abroad 
is not sufficient {m) ; and even \vhere his death can be proved, this 
evidence is admissible only within a year after the making of the en- 
try, if the hooks be those of a “ tradesman or handicraftsman,” and 
produced for the purpose of estahibhing a debt against one of his cus- 
tomers; (7 1, c. 12) ; which'^hfia been holden to extend to entries 

m a banker’s books (n). 4|iMt a tn^esman's books, or other books of 
accounts, if produced at a trial, may be good evidence against the 
owner (o), or between other parties (p), after the year. Entries 
made by a deceased collector of rates, changing himself with the re- 
eeipt of moneys and made by him In the public books of his office, 
are admissible against his surety to prove the receipt (^) ; and so 
with respect to the entries of a clerk (r). Entries in the land-tt^^c col- 
lector’s books, stating A.B. to be rated for a particular house, and 
his payment of the sum rated, are evidence to show that A. B. was 
occupier of the premises at the time (s). 

(/> Peake, Kv. S35. (m) iXxrper v. Marsden, 1 Esp. 1 ; aod 

tg) Id. ^5, 236. see Stedman, Id. 328; Bulb N. 

(A) Id. 236. P.2H2. 

d) Cooper v. Maradm, 1 Esp. 1. (n) Sikes v. Marshall, 2 Esp. 705. 

<Jfr) Calvert v. Arclddshffp of Canter* (o) Tr. per Pais, .348. 

2Id.646; Barrpv, B^ioington, 4 <p) Higham v. Hidgwaj/, 10 East, 

T. 1^514; and see Hoe v.RawHngs, 7 • 'f 

East, 279; Highetm v. Ridgivajf, 10 Id. <g) Goes v. Watlington, 3 B. & B. 132, 
109; Xloe v. Hobson, 16 Id. 32. 6 Moore, 35^ $. C. ; Middleton v. Mel- 

Pttman v. Maddox, 2 Salk. 690, Um, 10 B.& Crep. 317* 

1 Ld.Raym. 7.32, S.C.; Hrice v.Tarrwg- (r) IVhitnaBiv. George, 8 B. & C. 656- 

ron* 1 Salk. 285, 2Ld. Raym. 873, S.C* {e) Dos v. Cartivright, R. & M.62. 

M 2 
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Notice to produce paper s, Sfc,"] If the adverse party be in posses- 
sion of any written instrument, which would be evidence for you, if 
produced, you may serve either him or his attorney or agent (/), with 
a notice to* produce it at the trial (u). The notice must be served a 
reasonable time before the trial, so as to enable the party served to 
make an effectual search, and produce the same at the proper time (ar). 
A. notice to produce a lease served on the wife of the defendant’s at- 
torney, at his lodgings on the evening of the day before the trial, is 
too short (y). So, at the assizes, a notice to produce served in the as- 
size town is, in general, too late ( 2 ;)«, It has been held, that if a party 
liimsclf be abroad, a notice served on the 13th December, between 
five and six in the afiternpon, upon his attorney, to produce documents 
at the trial, which is to take place on the 15th December, is suffi- 
cient (a). 

There is no occasion to give a notice to produce a mere notice ; for 
the copy of a notice is itself deemed an original, and may be given in 
evidence, with proof of service, without notice to produce the coun- 
terpart delivered {b). So, it seems, secondary evidence may be given 
of a notice of the dishonour of a bill, without a notice to produce 
it(c). So the demand of the copy of a warrant, in an action against 
a constable, may be proved by a copy, without givi^ notice to pro- 
duce the original {d). The copy of an attorney’s Infi has also been 
holdcn to be sufficient evidence, without notice to produce the origi- 
nal delivered (e) ; but the bill in such a case can be proved only by 
such copy or counterpart, and not from the attorney’s books (/). 
Also it has been holden, that in trover for the cer.tidcate of a ship's 
registry, the certificate may be proved by the production of the re- 
gistry from which it was copied, though no notice was given to pro- 
duce the certificate itself (g). So, in irover for a bond» the plaintiff 
will be allowed to give parol evidence o^it, to support the general 
description of the instrument in the declarllton, without giving notice 
to produce the original (Ai), Also, if the instrument required be in 
Court at the time of the trial, although no notice was given to pro- 
duce it, the Court would, it seems, allow secondary evidence of it, if 
the party in whose possession it is refuse to have It given in evi- 
dence,(i). 


(t) See Cat&t v. Winter, 3 T. R. 306. 
(«) Peake, Ev. lOO; Attorney' Geneml 
v.I^ Mtrchantt 2 T.R.201, n. See Bald- 
uey Ritvhie, 1 Stark. 338; Harvey 
Morfectn, 2 Id. 17; Graham v. Dyeter, 
Id. 21, 6 M. & S. 1. S. C.; Sidetvaye v. 
Dymni, 2 Stark. 40; and see form of 
notice. Chit. Forms, 133. 

(x) Chit. Sum. Prac. 178. 

(jy) Uoe V. Grey, 1 Stark. 283; Sitna v. 
KiUihen, 5 Esp. 4(i. ^ 

(2) Btvan V. Wagstaff, 2 C. & P. 127, 
6 B.&C. 314, S. C. 

(rt) idaua. 

(6) Comng V. Treeweek, 8 B. & Cresu 
.398; Cotlkib v. Danvers, 2 Esp. 453; 


tees V. Htibbard, 4 Id. 983* 

(c) Ackland v. Pearce, 2 Camp. 590; 
Roberts v. Bradidiaw, 1 Stark. 28; Kine 
V. Beaumont, 3 B. & B. 288, 7 Moore, 
112, S.C. 

(rt) Jory V. Orchard, 2 B. & P. 39. 

(e) Coifing V. Treeweek, 6 B. Sc Cres. 
398; Anderson v. May, 2 B. & P. 237, 3 
Esp. 187. S. C. 

(/) PhUip»onv.€:hase,StCesmp.lW. 
(g) Bucher v. Jarratt, 3 B. & P. 148. 
t/i) How V. Hail, 14 East, 274; Scott 
V. Jones, 4 Taunt. 866. See Cowan v. 
Abrahams, 1 Bsp. 60; Colling v. Tree- 
week, 6 B. & Cres. 398. 

<0 See Hoev. Harvey, 4 Bur. 2484. 
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The time for producing documents, &c. pursuant to this noiice, is 
not until the opposite party has entered on his case (J). 

It is optional with the party, jipon whom the notice has been 
served, to produce the instrument required, or not. If he do not, 
then, upon proving the service of the notice, you will be permitted to 
prove the contents of the instrument by a copy or other secondary 
evidence, in the same manner as if it had been destroyed or lo3t(A-). 
It has been holden also, that when such secondary evidence is re- 
ceived, it is not necessary to prove the execution of the original; 
but this may be doubted. (See ante, 238, 24l)» But if the instru- 
ment be produced, you must prove it in tiie regular way (/), 
and a Judge, upon summons, will probably grant you an order pre- 
viously, for an inspection, in order that you may be aware of the evi- 
dence necessary to prove the execution (m). The only exception to 
this rule is, the case of ship’s articles, when they come out of the. 
hands of the adverse party upon notice, in an action by a seaman 
for wages ; the articles being then evidence of thentselvcs, by stat. 2 
G. 2, c. 26 ; 2 G. 2, c. 36 (n). 

There are many cases, also, where the Court, under circumstances, 
will compel a party, by rule, to produce books, papers, &c. at the 
trial (o ) ; in an action upon a policy of insurance, a J udge at cham- 
bers has made a general order on the assured to produce upon affi- 
davit all papers in his possession relating to the cause (p). 

Variances in stating private instruments, amendment of, at /r/a/.J 
(See ante, 231). 

4. Witnesses and Intei rogatories, 8fc, 

As to your witnesses: ascertain exactly what each of them can 
prove, and take a memorandum of their evidence, in order to insert 
it accurately in your brief(9). 


Process against witnesses.'} If you are not certain that your wit- 
nesses will attend at the trial voluntarily, and give evidence, you 
must subpoena them ; for it has been holden, that even a persdh 
actually present at the trial, may, in a civil cause, refuse to be sworn 
as a witness, unless he have been duly subpoena’d (r). In ordinary 
cases the comthon subpoena is sufficient process to compel the attend- 


(i) Qraham v. Uyitter, 2 Stark. 22, 

1 M. & S. 1, S. C.;. Sidewalks v. Dymn, 

2 Stark. 49. 

{k) See Graham v. nyater, 2 Stark.21, 
6 M. & S. 1, S. C.; Sideways v. Dymn, 
2 Stark. 49; Grove v. H'are, Id. 174; Gor- 
ton V. Dyson, 1 3 Moore, 

366, S.C.; ante, 236. 

(0 Wetherston v. Edginfcton, 2 Camp. 
94; Gordon v. Secretan, 6 East, 548, .^9; 
Jdhnswn v. IjeweUin, 6 Esp. 101 ; but see 
Peearce v. Hooper, 3 Taunt. 60; Hejp v. 
Inhabitants of MUbUezoy, 2 T. R* 41. 

(m) See Kif^v. King, 4 Taunt. 606. 
<n) See Johnson v. Lewellin, 6 Esp. 
101 ; Bowman v. Manzzelman, 2 Camp. 
315. 


(o) Roe V, Harvey, 4 Bur. 2469: Geery 
V. Hopkins, 2 JLd. Raym. 861, 7 Mod. 
129, S. C.; GotUer v. Nunnely, 2 Str. 
1130. 


(p) Goldschmifit v. Afarryat, 1 Camp. 
662; and see Clifford v. Taylor, 1 Taunt. 
167- 


(q) .Sec, as to the competency of wit- 
nesses, Arch. PI. & Ev. 368, &c.; as to 
the credit of witnesses. Id. dec.; as 
to when you will not be allowed the ex- 
l>en8e of a witness to prove a public re- 
cord, &c., or public document, see 
ante, 226; or a private do^ttment, sec 
ante, 236. 


(r) Bowles V. Johnson, 1W.B1.37; 2 
Bac. .\br. Ev. D. 
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ance of your witness. Engross it on plain parchment (s) ; you may 
include the names of four witnesses in one writ (t). Take it, together 
with a pracipe (u), to the signer of the writs; pay signing, 

7d» sealing* {^See li* 15 6% 2, r, 1). Then make out a copy of the sub- 
pmna Jor each witness : and serve it upon him personally, at the 

same time shewing fum the writ (ar), and paying or tendering to Mm 
Is, in town causes, if he live within the weekly bills of mortality, or 
his reasonable expenses (vide post, 248) if he live at a greater dis- 
tance, or the action is to be tried at the assizes. The witness should 
be served a reasonable time before the trial (y) ; a notice in London^ 
at two o’clock in the afternoon, for a witness to attend the sittings at 
Westminster on the same afternoon, is too short («) ; but if he be in 
Court at Westminster or London at the time of the trial, and live 
within the bills of mortality (a), it will be sufficient if you serve the 
copy of the subpoena on him then (6). The service should be per- 
sonal, and the original subpoena must be shewn ; for otherwise, if he 
disobey the subpoena, he cannot be proceeded against by attachment (c). 
If the cause be made a remanet, the subpoena must be re-scaled, and 
a copy of the subpoena again served (d). 

If a person, who is not a party to the cause, have in his possession 
any written instrument, &c. which could be evidence for you at the 
trial, instead of the common subpoena, you must serve him with a 
subpoena duces tecum, commanding him to bring it with him and pro- 
duce it at the trial (e). Let it be signed, sealed, and a copy served, 
in the same manner as the common subpoena. Upon being served 
with a copy of this subpoena, he must attend at the trial with the in- 
strument required, and produce it in evidence, unless he have some 
lawful or reasonable excuse for withholding it ; of the validity of 
which excuse the Court, and not the witness, is to judge (/). It is 
no excuse that the legal custody of the Instrument belongs to ano- 
ther, if it be in the actual possession of the witness (g); but if it tend 
to criminate himself (A), or his client, (if the witness be an attor- 
ney) (i), or if it be his title deed (k), the Court will not compel him 
to produce it. If the witness, instead of bringing the papers, &c. 
required, deliver them to the opposite party, by whom they are 
wtthh«/ld, the Court will allow secondary evidence of the contents of 


(a) See the form. Chit. Forms, 134; 
and see Holt, C. N. 

(f) Doe V* Andrews, Cowp. 348. 

(w) See the form, CWt. Forms, 134. 
(«’) The name of a witness, although 
not in the original attbpaena, may in- 
serted therein at any time, if he have 
been regularly served with a copy. Holt, 
C. N. P.52G, sed qwere. 

(») Thorpe v.Giaboutne, 11 Moore, 55, 
3 Bing. S. C.; fVadstoorth v. Afor- 
ahaiiTl C. Ac M. «7. 

(u) Hatnmond v, Stewart, 1 Str. 510. 
( 2 ) Id. 5Ksp.40*, Tidd.OOO. 

(a) v. Johnsoti, 1 W. Bl. 

(5) Doe V. Andrewa, Cowp. 845. 

<e) Smalt v. fVhitmtU, 2 Str. 1054; 


Wadaworfft v. MaratvdO, 1 C. & M. 87* 
(d> Anon. S3rd June, 1702, MS. B. 

(e) See the form. Chit. Forms, 135; 
and of the pracipe. Id. 

</) Anwy V. Deng, 9 East, 473; and 
see Piear«n» v. ¥letdiicr, 5 Esp. 90. 

(g) Id. ; Amey v. Ijong, 1 Camp. 14, 
280, ft., 6 Esp. 118, S. C.; Coraen v. JDu- 
bote. Holt, 2:19; see Boberts v. Simpsmi, 
2 SUrk. 203. 

(5) See Harris v. HiB, 3 Stark. 140, 
1 D. Ac R. N. P. C. 17. S. C.; Ditcherv. 
Kenrirk, I C. & P. 101 ; 1 Esp. 105. 

(i) RdV^. Harvey, 4 Bur. 2489. 

(k) Pickering v. Noyea, 1 B. St Cres. 
263, 2 D. & R. 386, S. C.j Bear v. Vjxer 
Boddington, 8 D. & R. 726. 



Witnes^s. 


247 


them to be given* without a notice to produce the originals (^). A 
witness producing papers under a subpoena duces tecum need not be 
sworn unless he be examined (?«). 

If the witness be in custody at thb time of the trial, the only way 
of bringing him into Court to give evidence is by habeas corpus {id 

testificandum. This writ is obtained upon motion in Court, or appli- 
cation to a Judge at chambers, founded upon an affidavit stating that 
he is a material witness, and willing to attend (n). The Court will 
thereupon make a rule, or the Judge grant his fiat for the writ. 
JSngross the writ on plain parchment (o) ; and get a Judge's name 
indorsed on it(p)> It must be directed to the officer in whose custody 
the witness is. Then take the writ, together with the prcectpe (q), to 
the signer of the writs and get it signed. Get it sealed. Then leave 
it with the officer to whom it is directed; pay or tender to him his 
reasonable charges for bringing up the witness, and he will bring him 
into Court on the day of trial, according to the exigency of the writ, 
A prisoner in execution may now be brought up in this manner to 
give evidence (r), although it was formerly holdcn otherwise (s). So, 
a sailor on board a king's ship may be brought up by this writ, if he 
have been previously subpoena’d, and be willing to attend (/). But 
the Court will not grant this writ, to bring up a prisoner of war ; the 
proper way of proceeding in that case, is by application to the secre- 
tary of state (^). So, where the application appeared to be a mere 
contrivance to remove a prisoner in execution, the Court refused to 
grant Also, by stat. 44 G, 3, c, 3 02, a Judge of this Court 

may award a writ of habeas corpus to bring up a prisoner from any ' 
gaol or prison in the United Kingdom, for the purpose of giving evi- 
dence in any Court of record in England. 


Privilege of witnesses from arrest,] A person subpoenaed as a wit- 
ness, enjoys a privilege from arrest, whilst attending the Court, not 
only on the day mentioned in the subpoena^ but also on every day of 
the same sittings or assizes, until the cause is tried ; he is also privi- 
leged in like manner, during a reasonable time before and after the 
trial, whilst coming to or returning from the place where the sittings 
or assizes are held. {See ante, 1 14, 1 15). This privilege has also been 
holden to extend to witnesses, although not subpoentCd (a). If \ wit* 
ness, under theae circumstances, be arrested, the Court, or the Judge 
at ATm Prius, will, upon application, order him to be discharged (6). 


Penalty for not obeying the subpoena, ^c,] Tffere are three ways 
of proceeding against a person who refuses or neglects to attend a 


(/) Leeds V. Cook, ABap. 256, 

(m) Davis V. Dale, 1 M. dc M. 514, 
Iiosc.64,S.C. 

In) See the form. Chit. Forms, 136. 
(e) Id. 

(p) Rex V. Boddam, Cowp. 
iq) See the form. Chit. Fonttis, 137« 
1*4 Geery v. Hoj^cins, 2 L. Raym. 851, 
7 Mod. 129, S. C.j Hex v. Burbage, 3 
Bur. 1446. 


(s) Burdus V. Shorter, Barnes, 222, 
Comb. 17* 48. 

(r) Rex V. Hoddam, Cowp. 672. 

(p) Furlyv, Neumham, Doug. 420. 

(z) Hex V. Burbage, 3 Bur. 14^>. 

(a) See Meekins v. Smith, 1 H. BI. 
636. 

(b) Ante, 115; Peake, Ev. 200$ andsee 
Ex p, Tmot&on, 1 Stark. 470. ‘ 
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trial, after being regularly served with a subpoena for that purpose : 
by attachment, by action, on the stat 5 EL c. 9, and by action at com- 
mon law. 

The Court will grant an attachment against a witness for not at- 
ktending at a trial, when duly served with a subpoena for that pur- 
^pose (c), whether the cause were called on or not (d), provided the 
subpoentt yrere sertfed a Treasonable time before the trial (e), and that 
the witness were personally served with it(/) and that his reasonable 
expenses, when he is entitled to them, were paid or tendered to him 
at the time of service (g), and that there have beeir no unreasonable 
delay in applying for the attachment (A). 

Also, by stat. 5 EL c. 9, s. 12, if a person, being regularly sub- 
ptrna*d as* a witness, and having his expenses tendered to him, and 
not having any reasonable br lawful impediment, do not appear ac- 
cording to the tenor of the process, he shall forfeit 10/. and shall pay 
such damages to the party grieved as to the Court, out of which the 
process was awarded, shall seem meet. These damages must be as- 
sessed by the Court at Westminster, and not by the jury or Judge 
ntNisi Prius; and an action of debt w'ill lie afterwards on such assesi^, 
ment (i). But no action will at all lie, unless the cause were called 
on and the jury sworn (k). Or instead of this action on the statute, 
the party injured may have an action on the case against the witness 
for his non-attendance (/), or for his not producing papet'i^' required of 
him by a subpoena duces tecum (m). 


Witnesses* expenses,~\ If the witness live within the bills of morta- 
lity, and be required to attend at Westminster or in London, a shil- 
ling only is given or tendered to him, at the time he is served with 
the copy of the subpoena (») ; but if he live at a greater distance, or 
if required to attend at the assizes, his reasonable expenses of going 
and returning, and also during his necessary stay at the place of 
trial (o), calculated according to his situation in life, and the distance of 
his residence from the place of trial, (see 5 EL e. 9), must be paid or 
tendered to him; and the master, (who is in general the sole judge 
of what witnesses should be allowed) (p), in taxing costs, will allow 
these expenses, even where foreign witnesses are brought from abroad, 
and r^urn to their own country after the trial (^), or even although 


(r) Hamnumd v. Slfwart, 1 Str. 105; 
iVi/at V. Wingforti, 2 Id. 810, 2 L. Rayin. 
1528, S. C.; Doe d. v. Afidrews, 
t-owp. 845; Ptiarstm V. lies, 2 Doug* 
.'WW5. See Blnndfijrd v. l')e Tastet, 5 
Taunt. 260, 1 Marsh. 42, S. C. ; Holme 
V. 6 Id. 0, 1 Marsh. 410, S. C. 

Id) Ban-ow v. Humphreys, 3 B. & Aid. 
598, semb. 

(e) Hammond v. Stewart, 1 Str. 510; 
Holme V. Smith, 6 Taunt. 9, 1 Marsh. 
410, S. C* See 1 Bing. 3<U>. 

(/) Smalt V. Whitmill, 2 Str. 1054; 
Wakeiield*s case, Hardw. 313. 

(g) Chapman v. Pointon, 2 Str. 1150; 
Fwler V. Prentice, 1H.B1.48; Bowles 
Johnson, 1 W. Bl. 36. 


(A) Tidd,723. 

(t) Pearson v. lies, 2 Doug. 556 to 561. 
\k) Bland v. Swafford, Peake, 60. 

(0 Pearson v. lies, 2 Doug. 556* 

(m) Amej/ v. Long, 9 East, 473, 1 
Camp. 14, 180, a, S. C. 

(n) 1 Sellon, 454. 

(o) Fuller V. Prentux, 1 H. Bl. 40* 

(p) Skelton v. Seward, 1 Dowl. P. C. 

(p) Tftellusonv. Staples, 2 Doug. 438. 
See Hagedom v. AUnutt, 3 Taunt. 379, 
Cotton V* Witt, 4 Id. 55; Schimmet v, 
Lousada, Id. 695; Sturdy v. Andrews, 
Id. 697; Tremain v. Barrett, 6Tautit. 
88, 1 Marsh. 463, S. C* 
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the witness were also suhpeem'd and paid by the other party (r). So, 
where a seafaring nian remained in this country, in order to give 
evidence, It was holden that the Master was justified in allowing a 
subsistence for him, from the serviee of the subpeena until the trial (*•)• 
So, although the evidence of particular witnesses be not in strictness 
admissible, yet if there were reasonable ground for believing it to be 
admissible, the master should allow the ^«4i%pl^ses of. such wit- 
nesses {t). But the master will not alloMr;l^ainy continjpent losses 
the witness may suffer by obeying the suhpo^ustji) \ unless the wit- 
ness be of such a profession, that, from the nathre of his a%’ocation8, he 
cannot find a substitute; in which case the master will allow a rea- 
sonable compensation for his loss of time (t;)« Thus he will allow 
payments for loss of time to physicians and surgeons ; but not to any 
other professional or scientific men (a:), or to attornies (^), mer- 
chants («), brokers (a), or the like ; nor will he allow the expenses 
of scientific experiments, although necessarily made for the purpose 
of affording evidence in the cause (6), or the expense of sending a 
person to find the subscribing witness to a deed (c), or the lil^t He 
may allow for loss of time to a |J|reign witness {d). The expenses 
thus allowable upon taxation mutt, ^ it seems, be actually paid to the 
Avitnesses, before the master will allow them (e). 

These Expenses must be cither paid or tendered to the witness, 
and the sum tefndered must be sufficient, otherwise he is not bound 
to attend (/) ; and if the witness be a married woman, the money 
should be tendered to her, and not to her husband (g). The tender 
must also be made at the time of serving the subpoena {h) ; for where 
a witness, who was subpoena'd^ but to whom his expenses were not 
tendered, attended at the trial, but refused to be sworn, although his 
expenses were then tendered to him, the Court refused to grant an 
attachment against him (t). If a witness attend at the trial, and re- 
fuse to give evidence unless his expenses are paid, and he is there- 
upon not examined, yet he may maintain assuwpsit for these ex- 
penses against the party who subpoena'd him (/c). 


Examination of witnesses upon interrogatories.'] If a witness be 
abroad, or be going abroad, or about to die, or be so ill or infirm that 


(r) Benson v. Schneider, 7 Taunt. 337» 

I Moore, 21. 70. S- C. 

is) Berry v. Pratt, 2 D. & R. 424, 1 B. 
&C^276, S. C.; and see Mount v. I^r- 
kins, 8 Bing. 185, 1 M. Sc Scott, 357, 

1 DowL P.C. 282, S.C.; Temperleyx. 
Scott, $ Bing. 392. 

(1) Bushworth v. WUson, 1 B. dc C. 
287; Mutchinaon v. Allcock, 1 D. & R. 
165; and see Andrews v. Thornton, 8 
Bing* 431* 

7Si Moor V. Adam, 5 M. & S. 166; and 
see WiUis V. Peckham, 1 H. & B. 515, 4 
Moore, 300, S. C. 

(v> MS. M. 1814. 

(jf) Severn v. OUve, 3 B. & B. 72, 6 
Moore, 235, S. C« 

M 3 


(j/) Collins V. Godefroy, 1 B. % AdoL 
960, 1 Dowl. P. C. 32(>, S. C. 

\z) Moor V. Adam, 5 M. dc S. 156. 

(а) Lx^s V. Be Tastet, 3 B. & B. 292. 

(б) Severn v. Olive, 3 B. & B. 72. 

<c> iMing V. Bowes, 3 M. dc S. 89. 

(d) Idnwrgan v. Royal Exchange As- 
surance Cftmpany, 7 Bing. 725, 729, 1 
Dowl. P.C. 223, S.C. 

(e) See Lopes v. Be Tastet, 3 B. & B. 
2^, 7 Moore, 120, .S.C. 

(/) Chapman v. Pointon, 2 Str. 1160. 
(g) Cro. El. 122, W. Jon. 4.30. 

(A) Bowles V. Johnson, 1 W. Bl. 36. 

(•') Id. 

(Ir) HaUet v. Mears, 13 East, 15. 
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it is likely he will not be able to attend at the trial, or the parties con- 
sent that the examination or deposition of the witness shall be read 
in evidence on the trial, you may apply to the Court for a rule, or 
to a Judge at chambers for a summons, to shew cause why the 
witness should not be examined upon interrogatories or otherwise, 
or a commission should not issue for such examination, and 

suplf^tnmission is absolutely requisite, if the witness be out of the 
jumdictiodi^ of the Court. (1 IF. 4, aess, 2 , c. 22 ), In a recent case 
. it was doubted whether pregnancy or imminent delivery be a cause 
for the examination of a witness under this act: and, at all events, 
if it were such a cause, the affidavits of competent persona should be 
produced, shewing that the delivery would probably happen about tlie 
lime fixed for the trial of the cause (/). You obtain this rule upon 
an affidavit stating the witness to be material, that you cannot safely 
proceed to trial without him, and that he is abroad, or going abroad, or 
about to die, or that he is so ill or infirm that it is likely he will not be 
able to attend the trial, or that both parlies consent to the intended exa- 
minaljon and the examination being read in evidence on the trial. Such 
an aflraavit would not be necessary to obtain an order of a Judge unless 
be required it. At the time of the application you must be prepared 
with the name of the person before whom you intend the examina- 
tion to take place (m). If the application be delayed, with a sinister 
intention to prevent the opposite party cross- examiningy|k|c witness, 
as if it be on purpose delayed till a few days before thrWparture of 
the witness abroad, the Court will refuse the application (»)• Serve a 
copy of the rule or the summons on the opposite attorney (o). 

Before the above act of the 1 W, 4, sess, 2, c. 22, if at the time of 
shewing cause against the rule, &c. the opposite party did not con- 
sent, you could proceed no further; for the Court had no direct 
means of compelling him. Yet if the plaintiff teiused his consent, the 
Court, upon application, would in general put off the trial from time to 
■ time, until the defendant, by a bill in equity or by the return or re- 
covery of his witness, could have the benefit of his evidence (p) ; or if 
the defendant refused, the Court would not, perhaps, have given him 
judgment as in case of a nonsuit ^< 7 ). But now, by virtue of that act, 
the Court or a Judge thereof, when they think fit, have power of 
orderhig such examination of the witness, if within the jurisdiction of 
the Court, or of ordering a suit in the nature of a mandamus or com- 
mission for the examination of the witness if he be out of such juris- 
diction (r). 

If the witness be within the jurisdiction of ike Court, then you 
may either apply to the Court, if in term time, or to a Judge at cham- 
bers for the desired rule or order. There is no occasion, in this case, 
to obtain a commission for the examination, as is the case where the 

(/> Abraham v. Newtouf 8 Bing. 274, rule and order. Chit. Forms, 197* 138, 
1 M. & Scott, 384, 1 Dowl. P. Cf. 968, 139. 

S. C. ( p) Furlpv. Neumham, 2 I>QUg.419, 

(m) Thte d. Thorn v. Phillips, 1 Dowl. 420; Mostyn v. Fabrigasy Cowii, 174. 

P. C. 36. See CalHand v. Vaughan, 1 B. di P. 9ia 

(n) See Pirie v. Inm, 8 Bing. 143, 1 M. < 9 ) Tidd, 727- 

ic Scott, 223, 1 Dowl. P. C. 252, S. C. (V) See sects. 1, 4, 5, 

(o) See the form of the affidavit and 
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witness is not within the jurisdiction of the Court. If you apply to 
the Court* then deliver a brief to counsel* accompanied with the afh- 
davit above mentioned : the rule obtained thereby will be only a rule 
nhi in the first instance : serve a eopy of it on the opposite attorney. 
If you apply to a Judge at chambers* then take out a summons and 
serve it on the opposite attorney and attend the summons as in or> 
dinary cases: the Judge may require an affidavit in support of the 
application ; if he does* frame one as above mentioned or otherwise. 
If the rule or order be granted* it will be for the examination of 
the witness on oath upon interrogatories* or sometimes vivd voccy or 
for a commission to issue for the examination or otherwise* as the 
Court or Judge think fit* before the Master or tC barrister* or some 
other person named therein. The Court or Judge will* by the rule 
or order, in general, command the attendance of the witness for the 
purpose of being examined* and also the production of any writings or 
other documents whicli the party obtaining such rule or order may 
require — the same should be specified in the rule or order* as you 
would specify them in a subpoena duces tecum. If this be om^ed in 
the first order* you may obtain a further rule or order inserting such 
command. If the witness be ill* or if any other cause make it conve- 
nient or necessary so to do* his attendance may be directed to be 
made at his own place of abode or elsewhere. Upon the rule or 
order being granted* serve two copies of it, one on the opposite attor- 
ney and the other personally on the witness. Get an appointment 
signed by the person or persons, or one of them, appointed to take 
the examination, of the time and place of attendance for the witness 
to be examined* and serve it on the witness on or after the service 
of the rule or order. Serve a copy or notice of such appointment 
on the opposite attorney. The witness will be entitled to his ex- 
pences and remuneration as in other cases* {antcy 248 ( see 1 W, 4* 
sess, 2* c, 22* s, 5), and they must be paid or tendered to him on the 
service of the appointment (ante, 249), If the examination is not to be 
a tnvd voce one* then prepare your interrogatories and get them signed 
by counsel («): the questions therein must not be leading questions* 
otherwise* the answers thereto could not, if objected to by the oppo- 
site party* be read at the trial; engross them on parchment, and 
serve a copy of them on the opposite attorney : such service had* per- 
haps* better be made on the service of the appointment for the wit- 
ness’s attendance. The opposite attorney may also draw up inter- 
rogatories by way of cross-examination. If the examination it to be 
vivd voce, then there is no occasion for any written interrogatories. 
Take the witness* or he will attend at the time and place ap- 
pointed* to the Master* or Judge’s clerk* or person appointed by 
the rule or order to examine him.— If he be in custody* a writ 
of habeas corpus ad testificandum may be procured from the 
Court as in other cases, (ante, 247). The Master* or Judge’s clerk* 
or person appointed to take the examination* must examine the 


(s) See a fonn* Ctdt. FOmis* 142. 
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witness on oath, or on his aihrmation if a quaker. He, or the Judge 
of the Court in which the action is pending, may swear the witness. 
If the witness swear falsely, he will be guilty of perjury. (I IF. 4, 
sess. 2, c. 22, s. 7). His examination should be conducted by the 
same rules as the examination of a witness on a trial at Nisi Pritis. 
He need not produce any document that he would not be com- 
pellable to produce at a trial of the cause. {Id. s. 5). The Master 
or person appointed to examine the witness, should certify the exami- 
nation and depositions under his hand. The Master, or person taking 
the examination, must make, if need be, a special report to the Court 
touching the examination, and the conduct or absence of any witness 
or other person thefein or relating thereto ; and the Court may act 
against the witness as in other cases of contempt. {Id. s. 8). If the 
witness wilfully disobey the rule or order, which commands his at- 
tendance, &c., and he has been served with an appointment of the 
time and place for his examination signed by the party to examine 
him, and his expenses have been tendered him, he will be guilty of a 
coiitei^t of Court, and he may be proceeded against as usual by an 
attaehnient, {a7ite, 248), the Judge’s order being made a rule of Court 
before or at the time of the application for the attachment. {Id. 5). 

If the witness be oul of the jurisdiction of the Court t as out of the 
country, or the like, (and this whether he be within the King’s domi- 
nions or not) (Of instead of the motion or summons above mention- 
ed, you should then, in pursuance of the above statute, apply to the 
Court, in term-time, or to a Judge at chambers, to grant a rule or or- 
der for a writ in the nature of a mundamusy or commission to be 
issued to the Judge or Judges of the Court in whose jurisdiction the 
witness is, or to cominisi>ioners to be appointed and approved of by 
the parties, for the examination of the witness on oath by interro- 
gatories or otherwise. And a similar application may be made, 
though the witness be within the jurisdiction. If you apply to the 
Court, then deliver a brief to counsel, accompanied with the affi- 
davit above mentioned, stating that the w'itness is out of the juris- 
diction of the Court {a). 

The rule obtained hereon is a rule nisiy a copy of which should 
be served on the opposite attorney. If you apply to a Judge at 
chamb'>rs, then take out a summons and serve it on the opposite 
attorney, and attend the same as in other cases. The rule or or- 
der will be for a commission to issue for the examination of. the 
witness on oath, by interrogatories or vivd vocCf or otherwise, as the 
Court or Judge may direct. By the same or any subsequent order, 
the Court or Judge may give such directions as they may think 
tit, touching the time, place, and manner of the examination, and 
other matters connected with it. (I IF. 4, sess. 2, c. 22, s. 4). On 
this rule or order being made absolute (v), serve a copy of it' on the 
opposite attorney. If the examination is not to be vivd voce^ get 
your interrogatories prepared us directed ante 251, and let them be 

(f) Duvkett V. IViUiaotSt 1 C. & J. 510, 130 

1 Tyrw. 5(t2* 1 Howl. I*. C. 2<)1. (r) See the forms, Chit. Forms, 137, 

(m) Sec the forms. Chit. Forms, 137, 1*10. 
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signed by counsel (g) ; engross them on parchment, and serve a copy 
of them on the opposite attorney. The opposite attorney may 
also draw up interrogatories by way of cross-examination, which 
ha will deliver to you. If the* examination is to be vivd tfoce, 
then there will be no written interrogatories. Sue out and serve 
a commission (j-) directed to the Judges or commissioners, ac- 
cording to the rule or order: annex the interrogatories (if any) to 
it. The Judges to wdiorn the commission is directed liave the like 
power to compel and enforce the attendance and examination 
of witnesses as the Court, whereof they are Judges, possesses for 
that purpose, in suits or causes depending in such Court, and they 
will act accordingly in their mode of requiring the attendance of the 
witness, at the same time following the directions of the commission. 
They will give the agents of both parties notice of the time and place 
of examination. Take the witness, or he will attend at the time and 
place appointed. If he be in custody, a writ of habeas corpus ad 
testificandum, should be procured, as in other cases. {Ante, 247). The 
Judges to whom the commission is directed, must examine th||i wit* 
ness on oath, or on his affirmation if a quakcr. They may swear 
the witness. If he swear falsely, he will be guilty of perjury. (1 IV. 
4, sess. 2, c. 22, s. 7). llis examination should be conducted by the 
same rules as the examination of a witness on a trial at Nhi Prius. 
They should afterwards certify the depositions to the Court of King’s 
Bench, under their seals (ty). If the witness disobey the process of 
the Judges to whom the commission is directed, he may be punished 
by them as in other cases of contempt. (I fV4, sess. 2, c. 22, s. 2). 

The costs of the rule or order, and of the proceedings thereon, will 
be costs in the cause, unless otherwise directed by the Court or 
Judge making the order, or by the Judge before whom the cause is 
tried. (1 W.4, sess. 2, c. 22, s. 9). The costs of the writ or commis- 
sion issued, where the witness is out of the jurisdiction of the Court, are 
in the discretion of the Court issuing tlie same, (/ri, a’.3)(s). Bel'orc these 
enactments the party applying to have his witness examined on inter- 
rogatories was not allowed the expenses of the examination, or of the 
copies of depositions, &c. in taxing his costs, if he succeeded (a), 
unless the contrary were specially mentioned in the rule. 

The examinations and depositions certified under the hand ef the 
commissioner, Master, or other person, taking the same, may be re- 
ceived and read in evidence without proof of the signature to such 
certificate (b). But they cannot be so read without the consent of 
the opposite party, unless the Judge be satisfied by proof that the 
witness is out of the Jurisdiction of the Court, or dead, or unable 
from permanent sickness, or other permanent infirmity, to attend tlie 
trial. (1 TT. 4, sess. 2, c. 22, s. 10). You should, therefore, in general 
be prepared at the trial to prove such absence, sickness, &c. Be- 

{w) See the forms, Chiu Forma, 142, G. 3, c. G3. 

143. (n) Stephens V. Crichtrm, 2 Fast, 239; 

(x) See a form, Chit. Forms, 140. Taylor v. Hoytd Exchange Cmnpanv, 8 

(V> Atkins V. Palmer. 4 B. & Aid. 377; Id. .See Muller v. HarMtome, 3 
XXmean v. Scott, 1 Camp. 101. B. & P. 5518. 

(2) See the cases decided on the 13 (6) See Duncan v. Scott, 1 Camp. 110* 
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fore this statute, where a witness was examined before a Judge 
upon interrogatories, it was holden that his depositions could not 
be read whilst he continued in England (c). Hut when he had 
actually sailed on his voyage, the deposition^ were allowed to be 
read, although the vessel in which he sailed was, at the time of the 
trial, driven back into port by contrary winds (d). 

By 13 G. 3, c. 63, s, 44, if a suit be commenced in any of the 
Courts at Westminster, for a cause of action which arose in India, the 
Court may award a writ in the nature of a mandamus or commission, 
for tlic examination of witnesses in that country ; and upon the exa- 
mination being returned, it shall be allowed and read as evidence at 
the trial (c). The powers and provisions of this are extended by 
the 1 W. 4, sess. *2, c. 22, s, 1, to all colonies, islands, plantations, and 
places under the King’s dominions in foreign parts, and to the Judges 
of the Courts therein. In a late case, where the plaintiff had applied 
for and obtained a writ oi mandamus , under the 13 G, 3, c. 63, 5.44, 
for the examination of witnesses in India, and the writ and deposi- 
UonAuWere returned to this country, hut the defendants did not join 
in tne application for the writ, nor examine or cross-examine wit- 
nesses under it, and the plaintiffs obtained a verdict; it was held, 
they were not entitled to the costs attending the writ, or of the office 
copies of the depositions {/), Where the defendant obtains deposi- 
tions from India under this act, the plaintiff is entitled to copies at his 
own expense and if the plaintiff gains the cause, he is entitled 
to the costs of cross-examining those witnesses (/i). 


Sect. 7. 


The Nisi Prius Record, 


1. Fonn of the Nisi Prius Record, 254. 

2. When and how sealed and passed, 256. 

1. Form of the Nisi Prius Record. 

The nisi prius record consists of four parts : the first plcwita; the 
pleadings, 3rc. ; the second placita; and the jtcra/a. It is made up 
by the attorney ; and must be written on one or more skins of parch- 
ment (according to the length of the issue) ; the two placUa, in a 


(c> Amm. 2 Salk. (101. Chit. Forms, 143; of the rule. Id. 144; 

(d) FtMMick V. Agar, fi Esp. 92; and and of the mandamus. Id. 

see mrnfv. M'f/fa, 1 Taunt. 4<il; I-lil- (/) FatrhV v. Ptar*«r, I M. It P. 438. 
aotmr v. Hatfcm>n, I Cami>. 172* (*;) Davis v, SicbolMm, or DavkUion r. 

(e) See Hm v. Jmtes, 8 East, 31; yivhol, 7 Bing. 358. 5 M. Ik P. 185, 1 

rnmcUco v. 1 B. «: P. 177; Dowl, P, C. S. C. 

GfiBxrdv.HfHrttr, ( H.3: B. 519,4 Moore, (/»> fVhytt v. M^intosk, 8 B. & Cres. 
313, S.C. See form of affidavit for rule, 317, 2 M. & R. 133, S. C. 
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Urge text hand^ the pleadings, &c, and the y«ra/a, in a full fair en- 
grossing hand. (See the form, Chit. Forms, 146). 

First placita,'] The first placite^is in this form : Pleas before our 
lord the king at Westminster, on , the day of , a. d. 

[the day on which the issue was made up], as of term, 

[being the term in, or, if made up in vacation, then the term precotl- 
ing which the issue is made up], in the year of the reign of our 
sovereign lord William the Fourth, by the grace of God, of the United 
Kingdom of Great Britain and Ireland king, defender of the faith, and 
in the year of our Lord 1834.*' 

Next, write the'nuinber of your issue-roll thus, “ Roll 526," un- 
derneath the jdacita, at tlic right hand side of the sheet. 

The pleadings, ^■e-] Next copy the issue verbatim to tlie end of 
the award of the venire. 

Secojid plarita.^ After the award of the venire, write the alcond 
placita, thus, “ PUas before onr lord the king at Westminster, of 
term'* [being the term in or after which the cause is intended to be 
tried] “ in the year of the reign of our sovereign lord William the 
Fourth** [&c. as in the first placita.^] 

Jurata.^ Next follows what is termed the jurata,** If the cause? 
is to be tried at Westminster or in London, enter it thus : “ Middle- 
sex [or * London*r2 to wit : The jury between A. B. by his attorney, 
plaintiff, and C. D. defendant, in an action on promises fo** the form 
of action may be] is respited before our lord the, king at Westminster, 
until [here insert the return of the distringas ]♦ unless the right 

honourable Sir Thomas Denman, Knight, his majesty* s chief just ire, 
assigned to hold jdeas in the Court of our said lord the king before the 
king himself, shall first come on , the day of [in- 

sert the first day of tlie sittings at whicli tlic cause is to be tried] at 
Westminster in the county of Middlesex [or ‘ at the Guildhall of the 
city of London ’] according to thefor^n of the statute in such case made 
ami provided,^ for default of the jurors, because none rf them did ap- 
pear: therefore let the sheriff have the bodies of the said jurors, tojnakt 
the said jury between the parties aforesaid, of the plea aforesaid, ac- 
cordingly; the same day is given to the parties aforesaid, at the same 
place.*' (See the form, Chit. Forms, 146). 

When the trial i» to be at the bar of the Court, the above nisi prius 
clause, between the asterisks, from the word ** unltss** to the word 
** provided** inclusive, must be omitted; and the jurata will then stand 
thus: The jury,** &c, is respited before our hrd the king at IPest- 

minster, until the day of ,for default of the jurors, be- 

cause none of them did appear : therefore,** &c. as above. 

If the cause is to be tried at the assizes, insert the county in the 
margin of the jurata; and, instead of the above clause of 7iisi prius be- 
tween the asterisks, insert the following; “ Unless his majesty* s jus- 
tices assigned to take ike assizes in and for the county of , shall 
first come on [the commission day] at [the place wher'? 

the assizes are to be holdeii] in the said county, according to the form,** 
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c. as above to the end. Then add, in the same paragraph, the en* 
try termed the sciendumy* thus : ** And be it known that the king's 
writ on record was delivered to the undersherijf of the said county^ oh 
the day of finsert the teste of the venire faciasj 

A.D. , before our lord the king at IVestminstcr, to be executed 

according to lawj at his peril.** (Sec the form. Chit. Forms, 146). 

In country causes (excepting such as are to be tried in counties 
palatine), the record of jiisi prius concludes with the sciendum; in 
town causes, it concludes with the jurata. But when the action is to 
be tried in a county palatine, there is no second placita, jurata, or 
sciendum entered on the record of nisi prtus, but it concludes with 
the award of the mittimus, as in the issue roll. {See Chit, Forms, 124). 

rarianrr between record and Any variance between the re- 

cord an<l the issue should be objected at the time of the trial; for the 
(lourt will not in gtuernl set aside a verdict for such a cause (m); 
particularly if it be n<»t shewn that tlic issue agrees with the prior pro- 
rccdillgs («). Where the nisi prius record varied from the issue, but 
agreed with the declaration delivered, the Court held the variance to 
be iniinatcrial (o). 

IVhen amended,^ The praclice as to allowing the ainendrnentqfthc 
nisi prius record shall be more fully considered, post, Vol, 2, Rook 4, 
lUirl 1, Chap. 2S. It will suflice licre to observe, tliat the nisi prius 
record may lie amended by the plea roll (;>); and this may be done 
at nisi prius, by consent of the parties, even after the trial has been 
called on (r/) ; but not without such consent, if it be in a matter of 
nuiterial allegation (r). By the 9 G, 4, c. 15, and 15 & 4 IV. 4, c, 42, 
5. 2i'{, 282, certain variaticcs between matters stated in the record, 

and those proved in evidence, may be amended at the trial by leave of 
the Judge. 

2. lyhen and ht>w the Nisi Prius lieeord is sealed and passed. 

IP hen the record of nisi prius is engrossed, get a roll of the day and 
term the issue is intituled, and get a number for it, in the mamu'r di* 
rerted ante, 22 1 . Make an incipitur of the issue ( that is, proceed in 
your entry as far as a part of the declaration ) {s) mi the issue roll, 
(U. M. 5 A. r, I ; and see U. K. I(i57 ; K. T. I J. 2) (/), and take it, 
together with the record of nisi prius, and a copy of the issue, to the 
clerk of the judgments, who will enter the issue, and mark the record, 
Hill and issue paper; pay him 3,v. Od.for the first ten sheets, and 1*. 
for every stjc sheets ifti r. At the same time, dffcket your entry, as 
Jirertcii ante, 223. Then take the record to the clerk oj nisi prius for 


V. ABen, S WiU. 160. See 
S/i**rterv. Hflhutt, Barnes, 476; Cooptrr 
▼ . Sfirtti'er, I Str. 641. S*vi vide I}ru^ 
nmwhI V. Iturf, '2 M. *51 M. i:'4l. 

(rt) t)tiC d. V. 2 B. & 

Aid. 472: Jones v. Tatttarn, tt Taunt. <i04. 
Shejnej/v. MtirJt, 2 Str. il:H. 

1 id Say. 76, L^xynan v. Alien, i WUs. 


Iv) Mitrph^f V. Mnrltnv, 1 Camp. 57* 
(r) IViir«n v. liustin, 1 Stark. 74; Doe 
Manning^ v. Hay, 1 M. & Rob. 243; 
Drumorta v. Bart, 2 M.5c M.136; White- 
tund V. Scott, Id. 137* n. 

{a) In prcxreedings in actions removed 
from inferior courts, &c., this tncii»<wr 
b in aditferent form. 

(r) See the form. Chit. Fonm, 12B. 
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IjOndon and Middlesex if the cause is to be tried in I^ondon or J//V/- 
dlesexy or to the clerk of nisi prins for the circuit on which the tuntse is 
to be tried, bif whom if will be examined, sealed, and passed ; patf 
7 s, Gd.for the first ei}tht sheets, and 7 s. for every eight sheets after ; and 
pay Gd.for sealing. (R. M. 5 A. r. 1, a). 

If the cause is to be tried in a county palatine, after getting the 
nisi prius record sealed and passed in the manner now mentioned, 
engross a mittimus on a plain piece of parchment in')’, get it signed, 
(pay \s.^d.), and sealed (pay 7d.). Send it, together with the re- 
cord, to the attorney in the country, who will sue out the jury process 
and get it returned. 

In town causes the record of nisi prius must be sealed on or before 
the day appointed by the chief justice in the sittings paper for the 
trial. (/{. E. 7 O. 1). It must, however, be scaled in time to have 
the cause entered with the m.-irslial. ( See the next Section). 

In country causes the record cannot be sealed after three weeks 
from the end of tijc term, (/t. T. 31 C. 2), unless a Judge’s or^r be 
obtained for that purpose. This order, however, is now grained of 
course; and upon paying the clerk of itisi prius 2s. for it, he will seal 
the record at any time before the assizes, and obtain the order after- 
wards at his leisure. {Id. a). 

When the cause stands over from one sitting to another, you must 
(before the sitting to which the cause stands over) get the marshal to 
alter t/ic jurata; pay him 5s. Get the disiringas from him ; alter it, 
and get it rescaled; and get the record of Jiisi prius also rescaled, (R. 
E. 33 G. 3, r. 1), otherwise the cause cannot he tried, and the mar- 
shal is prohibited from inserting the cause in the daily list for trial, 
{Id. It. Af. 6 G. 4) (y). 

A copy of the particulars (if any) of the plaintiff’s or of the de- 
fendant's set- oft' must be annexed to the record, at the time it is en- 
tered with the Judge’s marshal. (/<. T. 2 IV. 4, r. 6, post, 265). 


Sect. 8. 

77re Jury Proces.^. 

The two writs, by virtue of which a jury are summoned in this 
Court, are the venire facias and the distringas. The venire facias 
merely commands the sheriff that he cause to come before the king at 
Westminster, on a day therein mentioned (being a day previous to 
the intended trial of the cause) twelve free and lawful men, &c. to 
make a certain jury of the country between the parties. Upon the 
jurors (supposed to be summoned by virtue of this writ) making de- 
fault at the return of it, the distringas is supposed to issue. This 
writ commands the sheriff to distrain the jurors, already returned on 
the venire, by their goods, so that he may have their bodies before 
the king at Westininstcr, on a day therein mentioned, to make a cer- 
tain jury between the parties, &c. In practice, however, the venire 
anti distringas are sued out at the same time; and, upon being deli- 
(m) See the formg. Chit. Forms, 150, 151. tv) See Crowder v. Cooke, 2 Wflt. 144* 
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v^ed to the sheriff or his agent, he immediately returns theniy and 
causes the jurors to be summoned. The jurors must afterwards ap- 
pear at the place of trial, according to the exigency of the writ and 
summons. 

This is the jury process, when the trial is intended to be at bar. 
It is the same, however, when the trial is intended to beat nisi prius; 
excepting that the venire, in this latter case, may be made returnable 
** forthwith,** and the distringas is made returnable before the king 
on the return day next after the time the cause is intended to be tried, 
unless before that time the chief justice or the judges of assize should 
come on a certain day therein mentioned, to the place intended for 
trial ; and which of course is always the case; and the sheriff accord- 
ingly summons the jury to attend at the time and place mentioned 
in this clause of nisi prius, 

Fenire,^ The venire must be directed according to the award of it 
on the roll ; that is, if the venire have been awarded to the sheriff, or 
to th§ coroner or elisors, the venire must be directed accordingly to 
the sheriff, or coroner, or elisors, respectively. 

It shall direct tiic sheriff ** to return twelve good and lawful men 
of the body of his county, qualified according to law; and the rest 
of the writ shall proceed in the accustomed form.** (6 G, 4, c# 50, 
s. Id. *S\x’ the forms, Chit. Forms, 154, 155). 

In substance, also, the venire must correspond with the award of 
it on the roll. Thus, if the award be general, to make a jury between 
the parties of the plea or action, whatever it may be, the writ must 
also be general; or if the award be special, — as to try issues in fact, 
and assess damages upon issues in law, — or to try issues as to defen- 
dants who have pleaded, and to assess damages against defendants 
who have allowed judgment to go by default, — the writ must also be 
special. (AVc the forms. Chit, Forms, 154, 155). 

Before the recent act of d & 4 IV. 4, c, 67, s, 2, the venire must have 
been tesletl and returned in term time only, and it used to be tested 
on the day of the term in or after which the cause was to be tried, 
and was made returnable, on some day certain in term, before the 
trial; or if it were a country cause, then on the last day of the term. 
But now by that act, except in trials at bar, “ the writ of venire facias 
jitratorcs may be tested on'^the day on which the same shall be issued, 
and be made returnable forthwith.** This enactment was passed, as 
it should seem from the recitals therein, to avoid the incongruity in 
the venire facias being tested in the preceding term, in an action cora- 
monced and tried in the vacation after that term. It will be observed 
that the ;ut does not imperatively require that the venire shall be 
tested in vacation, or returnable “ forthwith;’* and that the old 
teste and reiurn may bo ailopted. It sliould seem also, that although 
the act says that the return may be “ forthwith,’* yet that it might be 
on any particular day, whoiber in term or vacation, before the trial. 
It is not necessary, in any case, that there should be 15 days between 
the teste and the return of the writ. (13 C. 2, st. 2, c, 2, s. 6). 

If this writ be awarded, and the cause be not tried for several terms, 
new vcnirci are supposed to have been issued from term to terin,and 
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the cause continued hy vicecomes non misit breve: and which con> 
tinuances are finally entered on the roll, and should be so before the 
trial, if it be necessary to suggest an intervening death or other mat> 
ter. In fact, however, the %'enire seldom, if ever, issues till the term 
when the cause is to be tried (a:). 

DistrtngasS\ The distringas must be directed in the same manner 
as the venire. It must also correspoiid with the venire in substance; 
and be general gr special, as the venire is general or special. 

The distringas, In actions by original, where that process was used 
for the commencement of a personal action, was tested on the quarto 
die post of the return of the venire, and, in causes at Nisi Prius, must 
have been returnable on the first general return after the trial, where- 
soever, &c. In actions by bill, when that process was used for the 
commencement of a personal action, it was tested on the return day 
o£. the venire, and, in causes at Nisi Prius, was returnable on the first 
particular return or day certain in the term after the trial- And now, 
in actions commenced by the new process prescribed by the 4, 

e. 39, the distringas is tested on the return day of the venire, and in 
causes at Nisi Prius is returnable on the first day in the term after 
the trial. Or, except in trials at bar, “ it may be tested in term or 
vacation on a day subsequent to the teste of the venire.'* (3 & 4 IV. 4, 
c. 67, A'. 2). In trials at bar, the distringas is made returnable on the 
day on which the trial is to be had. It is not necessary, in any case, 
that there should be 15 days between the teste and return of this writ. 

( 13 C. 2, si. 2, c. 2, s. 6). 

How, and by whom sued out.’] The venire and distringas are sued out 
together; and must, in all cases (except in replevin, or when the de- 
fendant proceeds to trial by proviso) be sued out by the plaintiff, even 
ill cases where the delendant has moved for a special jury. They 
are sued out thus: Get a blank venire and distringas //ic station' 
(//)f fill them up. ( See the forms. Chit. Forms, 151, 155 ). Get 
them sealed ; pay 7d. each; (hey do not require sigriing. in Middlesex, 
take the distringas to the sheriff's office, and get it returned; pay 14#. 
8^/. ; and annex it and the panel to the Nisi Prius record; the venire 
/.V not used, and is sued out merely for the purpose of having it atlowed 
in costs (:r). In London, you get the distringas returned at the se- 
ctmdary's office, in Coleman- street ; pay ^s. ^d. if the jury be common, 
3.y. Srf. if special. In country causes, you get itie venire returned hy 
tin? sheriff's deputy in town, and the distringas by the under-sheriff 
in the country ; and €inne.r them both, together with the panel, to the 
Nisi VrivLs record. If it be intended, however, to try the cause by 
a special jury, or to have a view, there are some previous steps ne- 
cessary, which shall be mentioned post, 260, 263. 

If the cause stand over from one sitting to another, the distringas 
must be resealed previously to the sitting to which it stands over; 
otherwise the marshal must not insert it in the daily list of causes for 
trial, and the cause cannot be tried. {It. E. 33 Cr.3, r. 1 ; R.M, 6 G. 4). 

U) Gilb, C P, U3; Tidd, 77*** (v) ^cc Taiflor v. Loke^ 1 Sir. 575- 

<3) 1 -Sellon, SI 7 . 
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How returned in common jury cases."} The stat. 6 G, 4, c, 50, directs 
the mode in which the jurors, in common jury cases, are to be chosen, 
summoned, and returned. And J[)y sect. 15, the sheriff or other per- 
son to whom the ventre/acias is directed, shall, upon his return thereto, 
annex to it a panel containing the names alphabetically, and the ad- 
ditions and places of abode, of not less than 48 nor more than 72 per- 
sons qualified to serve on juries; but the Judge of assize or nisi prius 
may, by order under his hand, direct a greater or lesser number of 
persons than that above mentioned, to be returned and summoned, if 
he shall so think fit. And by sect. 22, the justices of assize may di- 
rect the sheriff to return two sets of jurors, n8t exceeding 144 in all, 
the one to attend for a certain number of days at the beginning of the 
assizes, the other for the residue of the assizes, and the sheriff shall 
summon them accordingly. Also, by sect. 15, upon the return of the 
distrinjras, the sheriff* shall annex to it a panel, containing the same 
names as were returned in the panel to the ve7iire, with their addi- 
tions and places of abode; and the persons named in these panels, and 
none other, shall be summoned to serve on juries at the then next as- 
sizes or sessions of ftisi prius for the county named in such writs of 
venire and distringas. 

How returned in special jury {ti) cases.] This Court at all times 
might, with the consent of parties, order the master to nominate and 
•trike a special jury ; and in trials at bar, might do so, upon the appli- 
cation of either of the parties, without the consent of the other. (See 
11. 8 W.Zj r. 2). And now, upon the motion of either the plaintiff 
or defendant in any cause pending in any of the Courts at Westmin- 
ster or the counties palatine, snch Court shall order a special jury to 
be struck before the proper officer, in the same manner as they have 
usually ordered the same; and the jury so struck shall be the jury 
to be returned for the trial of the issue. (6 G. 4, c. 50, s. 30). The 
party, however, upon whose application it is struck, shall bear all the 
expenses occasioned by the trial of the cause by such special jury, 
and shall not be allowed, upon taxation of costs, any more or other 
costs than he would have been entitled to, cause had been tiied 

by a common jury, unless the Judge shall immediately after the ver- 
dict certify upon the back of the record that it was a proper cause to 
be tried by a special jury. (G G.4, r. 50, s. 34). Where such certi- 
ficate was applied for, the day after the trial, the Court held that the 
application was made too late (5). Where no certificate is granted* 
the practice is to allow the party only the costs actually paid to the 
attending jury in Court (c). If a c.*ise be not gone into at the trial, 
the Judge will not certify that it was a fit cause to be tried by a spe- 
cial jury, merely because the declaration is for penalties to a large 
amount, and because persons of considerable rank are called oi\ their 
subpoenas (d). Where a case turned solely on a question of law, and 

(a) As to a good jury, in executing 154; Calvert v. tSordon, 3 M. & R. 124 . 
a writ of inquiry, see Vol. 2. 514. 128. 

(5) Waggett V. Shaw, 3 Camp. 316. (d) Orme ▼. Crockford, 1 C. & P. m 

(c) C%§rsuTn v. Durham, 2 Chit. Rep. 
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there was no fact in dispute between the parties, Abbott^ C. J., re- 
fused to certify for a special jury (e). Before the 3 & 4 W. 4, c. 42, 
it was held, that a defendant, who l^^d applied for a special jury, was 
not entitled to the costs of that jury, where the plaintiff was nonsuit^ 
ed{f); but now, by that act, sect. 35, the defendant will be entitled 
to those costs in cases where the plaintiff* is nonsuited, as well as 
where a verdict is found against him. 

The manner of procuring this special jury is thus: Get counsel* s 
signature to the motion paper; take it to the office of the clerk of the 
rulesf and draw up the rule; pay Qd. (g). In trials at bar, however, it 
should be observed, th#motion for such trial includes this motion tor 
the special jury; and not being a motion of course, it must be made 
by counsel in Court (h). Get an appointment from the master on the 
rule : and serve a copy of the rule and appointment upon the opposite 
attorney; and also upon the under-sherijf\ or in London upon the se- 
condary. In London and Middlesex, at the sittings after term, this 
must be done, and the cause marked in the marshars book as a spe- 
cial jury cause, on or before the day preceding the adjournment day 
in Middlesex and London re:>pectively. (/i. H. 44 Cr. 3; R. T. 30 G.Z). 
Where it was served at six o’clock in the evening preceding the day 
fixed for the trial, (which was at one of the sittings in term), and the 
plaintiff treated it as a nullity and had the cause cried by a common 
jury, the Court held that he had done rightly, saying that, to make a 
rule for a special jury a supersedeas to common jury process, it must 
be served early enougii to enable the other party, by using ordinary 
diligence in the usual course of business, to insure the attendance of 
a special jury (i). If the deiciidaiit’s attorney do not serve it, and 
mark the cause asa special jury cause within due time, the cause may 
be tried by a common jury, and the defendant lose the benefit of his 
rule. At the time appointed, attend at the master's office, when the 
sub-sheriff will also attend with the jurors' book, and the special jurors' 
list, and numbers written on pieces of parchment or card corresponding 
with the names in such list; the master then puts the numbers into a 
box, and, having shaken them together, draws out forty-eight of them, 
one after another, and, <f^ach number is drawn, refers to the corre- 
sponding number in the^pecial jurors' list, and reads aloud thmname 
designated by such number. At the time of reading each name, either 
party or his attorney may object to the person named as being incapa- 
citated from serving on the jury, and f he prove the same to the satis- 
factwn of the master, such name shall be set aside, and another number 
drawn instead thereof, which may in like manner be challenged; and 
so on, until forty-eight names shall be chosen. If the whole of the 
forty-eight names cannot be obtained in this way, the master may 
nominate the remainder in the manner he has heretofore done. (6 

(fl) Wemyts v. Greenwood, 2 C. 8c P. (g) See the form. Chit. Forms, lie. 
4tia. ^ ^ i>eciuorff,Chap. 3, Sect. 1. 

{/) }Vood V. Gnmwood, 10 B. 6c C. (i) Gunn v. Honeyman, 2 B, & Aid. 

400, 1 Chit. Hep. 234, S. C.; vids infra. 
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Q, 4, c. 50, s, 32), Or, by consent of the parties, the jury altogether 
may be nominated in the manner hitherto adopted. {Id, $. 33). And 
if the cause of action have arisen in a county of a city or town (other 
than London), the jury must be nominated in the manner hitherto 
adopted. {Id. s. 36). The master's clerk will furnish each party with 
a list of the names of the forty ^ei^ht juror Sy their additiom and places 
of abode; pay the master two guineas, the sub-sheriff two guineas {j), 
and the master* s clerk 5s, {SeeR. T. 8 W. 3, r. 2, a). When you are 
ready to strike the special jury, get another appointment from tlte mas- 
ter, and serve a copy of the rule, with the second appointment, on the 
opposite attorney. Attend at the time appoiv^d, and the master will 
strike out twelve names for each party, at their desire, beginning with 
the plaintiff; or if either of the attornies do not attend, the master will 
proceed ex parte, and strike out twelve names for the party absent. 
{Sec R. T. 8 W. 3, r. 2) (/r). The master* s clerk will then make out 
lists of the twenty-four names remaining, and give theiu to the attor- 
nies. It is no objection that there has been a change of sheriffs after 
the forty-eight were nominated, and before the parties attended the 
master to strike tlie jury (/). Let the plaintiff *s attorney make out a 
special distringas, containing the twenty-four names in the list (w); 
and get it sealed and returned, as before directed. By rule T. T, 
5 G, 4 (a), if the distringas be directed to the sheriff of Middlesex, 
the notice for summoning the jury and the distringas must be left at 
tlje sheriff’s office before seven o’clock in the evening next but one 
before the day on which the jury sliall be required to attend ; (Sun- 
day not included) ; and notices for countermanding the summoning of 
special juries shall be before twelve o’clock at noon of the day next 
preceding that for which the jury was to have been summoned. By 
slat. 6 G. 4, c, 50, 5. 25, in all counties, &c. except in London and 
Middlesex, the special jurors shall be summoned three days at least 
before the day on which they arc required to attend; and consequently 
the distringas must be left at the sheriff’s office in sufficient time to 
have the jurors summoned accordingly. 

If none of the special jurors mentioned in the distringas appear in 
court, the cause cannot be tried, unless, pej^ps, by consent. Where, 
besides the special jury panel, there was common jury panel 

returned, and as none of the special jurors appeared, the plaintiff pro- 
posed to have the cause tried by a common jury, which was allowed 
by the Judge, notwithstanding the defendant’s protesting against it, 
and a verdict was found for the plaintiff; the Court set aside the ver- 
dict, although it appeared that the defendant had made defence at the 
trial (o). But if the defendant has not summoned the special jurors 


(i) The sheriff will not be allowed 
eatra ex|>enses of summoning special 
juroirs, on account of their residing at 
a diitance from each other; and the 
Court will order the sheriff to refund 
the money received on this account, 
although ne has actually expended it 


all. Lane v. Setoell, 1 Chit. Rep. 

{k) Anon. 1 Salk. 405; Cowp. 412. 

(l) Reje V. Hart, Cowp. 412. 

(m) See the form, CHUt. Forms, 156. 
(«) 3 B. & C. 177> 4 D. & R.336. 

(o) Hott V. Meddowero/t, 4 M. 8c Sel. 
467. 
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in timei the cause will be tried by a common jur}^;>). So, if any of the 
jurors appear, either party may then pray a tofes and the cause 
must then proceed (7). If, however, the cause go off for default 
of special jurors, no new jury cart be struck, but the cause must 
be tried by the jury first appointed (r). 

Obtaining a rule for a special jury, is now a common mode of 
delay adopted by defendants, as they can in general gain a term 
by it* When this is evidently the case, and the cause is not such 
as would require a special jury, the Chief Justice, but not the full 
Court, upon motion, will, perhaps, order the action to be tried at one 
of the sittings in term (s), or the Court will probably discharge the 
rule for a special jury, unless the defendant consent that the plaintiff, 
if he have a verdict, shall have judgment of the term (t). In a late 
case, the Court refused to discharge the rule for a special jury, on the 
ground that the defendant had obtained it in June, 1S31, and, up to 
the Michaelmas term following, had omitted to strike the jury, al- 
though the cause stood for trial in July (n). 

fletVj how and in what cases.] In c^es where it may appear to 
the Court, or to a Judge in vacation, to be proper and necessary that 
the jury should have a view of the premises in question, previously 
to the trial, they have authority, by stat. 6 G. 4, c. 50, s. 23, to order 
in the distringas that the sheriff shall have six or more of the jurors, 
returned to try the cause, (who shall be consented to by the parties, 
or nominated by the shcrid’ in case the parties cannot agree) at the 
place in question, some convenient time before the trial, and that the 
place in question shall be tl^n and there shewn to them hy two per- 
sons to be name^ in the wnt, and appointed by the Court or Judge* 
And the sheriff shall afterwards, by a special return upon the dis- 
tringaSf certify that the view has been had, according to the com- 
mand of the said writ, and shall specify the names of the viewers. {Id,) 
The Court or Judge may also, if they think fit, require by the rule 
that the party applying for it shall deposit in the hands of the under- 
sheriff a certain sum of money, for payment of the expenses of the 
view. {Id), And by a ^le of Court tnad<» since this statute {R, T, 
7 G» 4) {x)f it is ordeiOT that, upon every application for a view, 
the sum to be deposited with the under-sheriff shall be 10/. in caSe of a 
common jury, and 16/. in case of a special jury, if the distance at which 
the view is to be made, and the distance thereof from the ofiice of the 
under-sheriff, do not exceed five miles; and 15/. in case of a common 
jury, and 21/. in case of a special jury, if it be above live miles ; and 

(p) Archer V, Jiamferd, 1 C. & P.64. Comjinny, 7 Taunt. 390; Heberts \, 

(e) Snook V, Sout^twood, U. C. JJraftahaw, 1 Stark. 31. See Briggs v, 
N. P. 429, Vide post. Dhon . 4 Moore, 414, 470, and post, 

(r) Rex V- Per/j/, 5 T. R. 453; but see (f) Cradock v, Davis, 1 Chit. Rep. 176, 
Mayor of Doncaster v. Coe, 3 Taunt. Rlusam v. Brown, 4 Taunt. 470; I)oe 
404. V. Lr^rimer, 1 Chit. Rep, 236. 

{a) Maltbyy. Moses, 1 Chit. Rep. 409; <m) Andrews v. Thornton, 8Bfiig.64* 

Anon, Id. u. ; Johnsoti v. Cas L/igfit {x) 5B. &Cre8. 705; 6D*flltlli.757* 
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if such sum be more than sufficient to pay the expenses of the view^ 
the surplus shall forthwith be returned to the attorney of the party 
who obtained the view ; and if such sum shall not be sufficient to pay 
such expenses, the deficiency shall forthwith be paid by such attor- 
ney to the under-sherifF ; and that the under-sherifF shall pay, and 
shall account for, the money so deposited, according to the scale set 
down in the rule. The Court will disallow the costs of a view, un- 
less the names of the viewers are inserted in the writ of view, as 
directed by the 23rd section of the above act(y). 

In actions of waste, of trespass quare clausum fregit^ and nuisance, 
the motion for a view was always of course, and required only coun- 
sel’s signature ; but in other cases a special application must formerly 
have been made to the Court in term time, or to a Judge in vacation, 
for a rule nisi or order, upon an affidavit of the circumstances («). 
Now, however, by the late rule of IL T, 2 IV, 4, r. 63, the rule for a 
view may, in all cases, be drawn up by the clerk of the rules, on the 
^iipplication of the party, without affidavit or motion for that purpose. 
And in all cases it is made part of the rule or order, that, if no view be 
had, or if had by less than the number of jurors mentioned in the 
rule, &c. the trial shall nevertheless proceed, without any objection 
being made on that account, or on account of any defect in the return 
of the distringas; that no evidence shall be given on either side, at 
the time of taking the view; and, in ordinary cases, that the ex- 
penses of taking it shall be equally borne by both parties (a). 

Draw up a pracipe or memorandum of the rule you want. Get from 
the opposite attorney a memorandum of the name and place of abode of 
his shewer; and take it, together with a ^milar memorandum of your 
own shewer, and also of the time and plqce of meetingy 8^c. to the clerk 
of the rules, and draw up the rule. Pdy him 7s. If the opposite party 
will not name a shewer, the Master will, on an appointment being oh^ 
tainedfor that purpose, name one ex parte. Serve a copy of the rule 
on the opposite attorney. Leave the original rule at the sheriff's office, 
together with a list of the jury, if special, and he will summon them ; 
or, if common, he will summo7i such as he may think Jit, Pay him two 
guineas, and one guinea for his attendance {b). Deposit with him 
the expenses of the view, if ordered by the Court, according to the 
abwe'rule of Court of T, T, 7 G. 4 . 

'Venire de novo,'] If a plaintiff, or a defendant in replevin, having 
sued out a venire, and a distringas with a clause of nisi prius, shall 
not afterwards proceed to trial, he may (excepting in cases where a 
view is directed) have a new venire, commanding the sheriff that he 
cause to come anew twelve good and lawful men of the body of his 

(y)Ta^lor v. Thompson, 7Bing.40d, 5 (&) See also^the forms of dhtrinffos, 

lA. 8s P. 265, 1 Dowl. P. C. 218, S. C. where a view is to be had. Chit. Forms, 

(a) Tidd, 797> Imp. B. R. 399. 159, 180. Sec also the form of a mitti- 

(o) See form of the rule In common mw to a county palatine, where a 
Jury cases. Chit. Forms, 58; in special view fa» to be had. Chit* Forms, 151. 
jury cases. Id. 159; and see 1 Bur. 253. 
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county, qualified according to law, &c. so proceeding as in the ordi- 
nary writ; and the plaintiff may thereupon sue out a distringas, and 
proceed to trial, as if no former •venire had issued ; and so, ioties 
quoties as the case shall require. (6 G. 4, c. 50, «.50) (c). In the 
same manner, if the plaintiff do not go to trial on the venire first 
sued out, the defendant may sue out a venire de novo, if he wish to 
proceed to trial by proviso, (Id,), 

This statute, however, does not extend to a trial at bar. In this 
case, therefore, the party must proceed as at common law, namely, 
by suing out an alias and pluries distringas ; and the alias or pluries 
distringas is not to issue until after the former writ and panel have 
been delivered to the master, in order that the issues forfeited may 
be estreated. (R, H, 15 C. 2, r, 2). 

As to a venire de novo after verdict, see Vol,2, Book \, Part 
Ch, 27, title “New Trial.” 


Sect. 9. 

Entry of the Cause for Trial, 

At har,"] W'hen the trial is to be at bar, the cause is entered with 
the clerk of the papers; and the day appointed for it must be entered 
in his book, pret'msly to notice of trial being given («1), Leave the 
record with him ; leave him also a draft of the issue, and he will make 
out four copies of it for the Judges, and have them delivered. 

At Nisi Prius, in town,^ Take the record, with the distringas and 
panel annexed, to the marshals office, and enter the cause for trial; 
pay him 1 15 . 8rf. A copy of the particulars of plaintiff* s demand, and 
also particulars (if any ) of the defendant's set-off, must he annexed 
to the record by the plaintiff's attorney at the time of this entry* 
(R.T, 1 W, 4, r, 6). Where the plaintiff annexed to the record par- 
ticulars varying from those delivered to the defendant, and there being 
no evidence of the particulars delivered, the Court granted a trial 
without costs, but refused to nonsuit the plaintiff because the defen- 
dant was not in a condition to raise the question at the trial, and . the 
point was not reserved (e). There is no occasion for the apposite 
party to prove the delivery of the particulars when thus annexed to 
the record (/). 

Causes intended to be tried in London or Middlesex, at any of the 
sittings in term, must be entered with the marshal two days previ- 
ously to the sittings; otherwise the marshal, at the request of the 
defendant or his attorney, may enter a ne recipiatur, (R, H, 15 ^ 16 

(c) See foim of venire de mve. Chit. (e) Morgan v. Hafris,'2 C. & J. 461. 

Forms, 156. (/) Maoarthpv, Smith, 1 M. & Scott, 

id) 2 LH. Pr. R. 608. 227; B Bing. 145; 1 DowL P.C. 253, S.C. 

VOL. I. ^ 
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C. 2, 2)» Causes intended to be tried at the sittings after term, 

must be entered, and the records delivered to the marshal, at the 
times folio-wing ; viz. the causes ^.n Middlesex, the first day of the 
sitting after term in Middlesex ; and the causes for London, two days 
before the adjournment- day in London. {R, II, 34 G, 3, r. 2). 
Where the cause is to be tried at the sittings after term, a ne recipi- 
atur cannot be entered until after proclamation made by order of the 
chief justice for bringing in the records ; and then, if the record be 
not brought in, the defendant's attorney may enter a ne recipiatur, 
{R, M, A A. a). But, although, regularly, before a cause is entered 
for trial, the record of Nisi Prius should be brought into the mar- 
shal's office, this is not observed in practice ; and causes are fre- 
quently set down for trial, and afterwards settled, before the record is 
carried in (g). 

Also, in special -jury causes in London and Middlesex, the rule for 
the special jury must be served, and the cause marked as a special 
jfury cause in the marshal’s book, on or before the day preceding the 
adjournment-day in Middlesex and London respectively: otherwise 
the cause cannot be tried. (R, H, 44 G. 3). 

When the cause is made a remanet^ get the marshal to alter the 
jurata, and alter the distringas in conformity with it: get the record 
and distringas resealed \ annex the distringas to the record; and 
leave U witi. the nuirshal. 

At the When you have passed the record^ as directed antCt 

256, get the venire returned by the sheriff's deputy in town ; and 
send the record^ venire, and distringas, to the attorney in the country. 
Let him get the distringas returned by the 'under -sher iff ; and, having 
annexed the venire, distringas, and panel to the record, let him take 
them to the Judge's lodgings, and enter the cause with the marshal ; 
jmy 45. %d. The writ and record must be entered together, other- 
wise the marshal shall not receive them. {R, T, 10 II Cr. 2). 
Annex the particulars of demand or set-off, if any, to the record at the 
time of entering, as in the case of a trial in town, {Ante, 265). 

The record must be entered with the marshal before the first sit- 
ting ^ the Court after the commission- day ; {R, H. 14 G. 2) {h); 
except in the counties of York and Norfolk, and in the city of Nor- 
wich ; and in the county of York, on or before the second day after the 
commission-day, (Id,), unless otherwise ordered by the Judge; and 
in tlie county of Norfolk and city of Norwich, before the sitting of the 
Court on the day after the commission- day, {R,H,32 G. 3). The 
Judge sitting at Nisi Prius, however, may, in his discretion, and 
under particular circumstances, allow his marshal to receive a record 
and enter the cause for trial, after the time limited by these rules. 
•But he will seldom allow it : and this although no recipiatur has been 
entered by the defendant (i). The marshal shall order a list of the 
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causes so entered to be fixed up in some public place in the NUt 
Prim Court. (Ji, H. 14 G. 2). 

If the cause be made a remaneU&t the assizesi get the record^ 
from the msociate; alter jurata, and sue out a venire de novo and 
distringas, as mentioned ante^ 264, and proceed as in ordinary cases. 
If there have been a view, however, you cannot sue out a venire de 
novo, but must sue out an altos distringas. 

if the cause is to be tried in a county palatine, get the record 
examined, sealed, and passed, as directed ante, 256. Write out a 
mittimus on a plain piece of parchment (Jc) ; and get it signed ( pay 
Is. 6d,) and sealed (pay 7d.J. Send it, together with the record, to 
the attorney in the country, who will sue out the jury process, and get 
it returned. The cause is then entered with the marshal, as in or- 
dinary cases. 


Sect. 10. 

The Brief. 

The only thing particularly to be observed in framing the brief, is, 
that every matter in it be stated accurately, and with as much con- 
ciseness as is consistent with perspicuity {1). 

(fc) See the form. Chit. Forms, 160. view. Id. 161. 

The like where the jury are to*have a <0 See the form. Chit. Forxnf, 108. 


N 2 
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CHAPTER III. 

PROCEEDINGS, FROM THE TRIAL TO THE VERDICT INCLUSIVE. 


Sect. 1. 


Trial at Bar, 

In what case^ granted,^ A trial at bar cannot at present be had 
without the leave of the Court, even although the parties consent to 
it. And it is entirely discretionary with the Court to grant it or 
not (a), unless the crown be actually and immediately interested, in 
which case the attorney-general may demand a trial at bar, as of 
right (6). Also, if a Judge of either bench, or a Master in Chancery 
be a party, the Court will grant a trial at bar, as of course, without 
an affidavit (c) ; and it is said that the Court will not deny ^tl’i^i at 
bar, where a barrister or an officer of the Court is a party 

III other cases, very sufficient reasons must be stated by affidavit 
to induce the Court to grant a trial at bar ; for, not only is it very 
expensive to the parties, but it materially delays the other business 
of the Court (e). The Court, therefore, will in general require, as 
grounds for granting it, that the matter in dispute be of considerable 
value, that the inquiry is likely to be of great length, and that diffi- 
culties are expected to arise in the course of it (/). But neither the 
length of a cause, nor the value of the matter in question, are of 
themselves sufficient grounds for granting a trial at bar ; there must 
also be a probability of difficulty arising in the course of the in- 
quiry (^) ; and, in order to obtain such a trial upon the ground of 
difficuhy, it is not sufficient to state generally in the affidavit that the 
cause is expected to be difficult, but the particular difficulty expected 
to arise must be stated, in order that the Court may judge whether 
it be a sufficient ground for granting such a trial or not {h). 

There are some cases, however, in which a trial at bar cannot be 


(rt) Rexv,liurgeatK» of Carmarthen^ 
Say. 7»; Her v. Ammy, 1 T. R. 365. 

(6) Her V. Halet, 2Str.B16: Re/r* v. 
Banka, Sir Jacobs 8 Salk. 652, 2 L. 
Raym. 1082, S.CM: and see Rear v. yo- 
1 Str. 52; Rowe v. lirenton, 8 B. & 
Ores. 737t 3 M. & R. 133, s. C. 

(r) 1 Sid. 407. 

(rf) AatresTs case, 2 Salk. 651, 6 Mod. 
123, S. C. 

(e) Hex V. Bttrsfe^ses of Carmarthen, 


Say. 79* 

(/) Holmea v. Broum, 2 Dong. 437 ; 
and see Sandwiches case, 2 Salk. 648; 
Preston v. Lingen, 1 Str. 479; Irofd Hi^ 
vers V. Pratt, 1 B. & B. SUSR, 3 Moore, 
582, S. C. 

(^) Hex V. Burgesses Carmarthen, 
Say. 79; Andr.271. 

(ft) Rex V. Burgesses of Carmarthen, 
Say. 79. 
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had; as where the venue is laid in London : for the citizens are ex- 
empted from serving on juries out of the city by their charter (*) ; 
or perhaps in a county palatine ; it being doubted whether this Court 
have the power to compel the attendance of the inhabitants upon a 
jury at Westminster {j). Yet even in these cases^ if the jurors con- 
sent to waive their privilege^ a trial may be had at bar, if the Court 
deem the matter in dispute a fit subject for such a trial (/r). 

As it is entirely discretionary with the Courts to grant a trial at 
bar or not, they may consequently impose what terms they please 
upon the party applying, as the condition of their granting it; and 
where such an application was made on the part of a defendant, and 
it was stated, upon shewing cause, that the plaintiff was poor, and 
one of his witnesses likely to die before the term, the Court granted a 
trial at bar, upon the terms of the defendant’s consenting that the 
plaintiff's witness might be examined upon interrogatories, that the 
cause should be tried by a Middlesex jury, and that nisi prius costs 
should be accepted if the defendant succeeded ; but that he should 
pay bar costs if the plaintiff had a verdict (1)^ The poverty, however, 
of the party applying for a trial at bar is no objection to the granting 

it ; and the Court have granted it, upon the application of a plaintiff 
who sued in forma pauperis (m). 

When to he moved for ^ 4’^*] ^ never granted before issue 

joined (?/), except in ejectment (o) ; nor in an issuable term, {R,M* 
4 A. c) (/;), unless the crown be concerned in interest, (R, M, 4 

c), or under very particular and pressing circumstances ( 9 )* It 
must be moved for in the term previous to that in which the cause Is 
intended to be tried, unless the action be for lands in Middlesex (r) ; and 
it cannot be moved for on the last paper day of the term, unless moved 
for on the part of the crown («). The motion is for a rule nisi only (^); 
and in ordinary cases must be supported by an affidavit stating the 
value of the matter in question, the difficulties likely to arise in the 
cause, and shewing that the inquiry is likely to be of considera- 
ble length. 


Notice of trials 8(c.'\ The Judges may appoint any day for the trial 
they think fit. ( I 4, c. 7 0, #. 1 ). There must be fifteen days' ifotice of 
trial {u) ; and previously to its being given, draw up the rule for the trial 
at bar with the cleric of the rules, and serve a copy of it on the opposite at* 
torney. Then fake it to the clerk of the papers, and enter in his book the 
day appointed for the trial. Leave with him, at the same time, a draft of 


(j) 2Salk.644, lStT.356. 

V. Clegg, Say. 47; and see 
Res V, Amery, 1 T. R. 366. 

(A) Ijockyer v. East India Company, 2 
WiU. 136. 

tO Holmes v. Brown, 2 Doug. 437* 

<m) Sherwin v. Clarges, 12 Mod. 318. 
(n) Borough qf Christchurch case, 2 
Sir. 696. 
ip} bay. 163. 


(p) 267* 

( 9 ) See Res v. Foley, 1 Str. 32. 

(r) Turner v. Bamaby, 2 Salk. 049, 
Ca. Pr.C. B. 66 . 

(s) Lord Bellanumgmyse, 2 Salk. 623. 
{t) See form of 'Absolute, Chit. 

Forms, 164. 

(tt) Turner v, Bamaby, 2 Salk. 649. 
See fdrm of notice. Chit. Forms. 164. 
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ihe isau6f that he may make out copies of it for the Judges^ as mentioned 
antCf 265. Notice of the trial must be given ta the prothonotary, or 
chief clerk, beihre giving notice of trial to the opposite party. {R. H, 
2 W. 4, reg. 60.) 

You may countermand your notice of trial, as in other cases ; but 
the cause cannot afterwards be tried, without a new rule being ob- 
tained for' that purpose ; {R* M. A, c); and it is said that a se- 
cond rule cannot be made between the same parties in the same 
term (v). 

Jury*^ The action is tried by a jury of the county in which tlie 
venue is laid, in the same manner as it would have been if tried at nisi 
prius^ unless parties consent to the contrary (w). The jury is al- 
most invariably special ; and the rule for the special jury forms a part 
of the rule for the trial at bar. When a trial at bar is granted in a 
penal action, upon motion of the attorney-general, it must be noted 
on the back of the distringas, (18 ELc, 5, s. 2). 

If, when the trial is called on, a sufficient number of jurors do not 
attend, the trial must be adjourned, and a decern or octo tales 
awarded, as at common law (or) ; for the stat. 6 6r. 4, c. 50, s. 37, 
which allows the tales dc circumstantibuSf is expressly confined to 
trials at nisiprius and the assizes. And, in one case, the Court or- 
dered the decern tales returnable on the day but one following, there 
being Jurors sufficient in town to make a jury ; otherwise the trial 
must have been put off for two terms (y). But before an alias or 
pluries distringas with a tales, for the trial of an issue at bar, can be 
sued out, the preceding writ of distringas^ with a panel of the names 
of the Jurors annexed, must be delivered to the Master, in order that 
the issues forfeited by the jurors for their nou'^pearance may be 
duly estreated. {R,H. 15 C, 2). ' 

Trial,"] The Judges may appoint any day for the trial they think 
fit. (1 fy, 4t, c, 70, s, 7). On a trial at bar, the Master calls over and 
swears the jury ; the clerk of the papers reads the record and written 
evidence ; the clerk of the rules marks all deeds and papers given in 
evidence, and has the custody of them afterwards until called for ; 
and thb master records the verdict («). trial is had in the Court 
of King's Bench at Westminster ; and the jury (from the county into 
which the vetUre was awarded) are obliged to attend there, at tlieir 
peril, upon the return of the distringas. The Chief Justice (or, in 
his absence, the senior Judge) sums up the evidence (a) ; and if any 
question of law arise, either collaterally, or as forming a part of the 
case, each of the Judges delivers his opinion upon it seriatim (5). 
A bill of exceptions lies upon the reception of impsoper evidence on 

(v> Fitzg. 2<'»7. ' 2 Saund. 349«. 

(u;) See IHerfie v. Lord Fauconbsrgt {if) Donn v. Cadog>jen» 1 But. 273. 

1 Bur. 202; Hoimes v. Brown, 2Doiis« (s) Tidd, 9th edr761. 

437* (a) See 12 St. Tr. 428. 

(r) See Bwin V. Codogan, 1 Bur. 273 ; (6) Id. 
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a trial at bar (c), and each ot the presiding Judges may, on the trials 
make such observations to the jury upon the whole case, by way of 
direction, as he considers to^ be requisite (<^). In all^other respects, 
the trial at bar is the same as ai trial at nisi prius; and if either 
party be dissatisfied with the verdict, he may move for a new trial, 
as in other cases (e). 


Sect. 2. 


Trial at Nisi Prius, 

At nisi priust every cause shall be tried in the order in which it 
has been entered, without preference or delay (/) ; unless it be made 
out to the satisfaction of the Judge, in open Court, that it is imprac- 
ticable or inconvenient so to do ; who, thereupon, may make such or- 
der for the trial of the cause so put off, as to him shall seem just. 

//. 14 6r. 2 ; and notice MAI G, 2 \ and see, as to putting off the trials 
VoL 2, liogfc 4, Part, 1 , c. 20). In town causes, the special jury cases 
are always deferred until the sittings after term, after the common 
jury causes have been disposed of ; unless the causes be undefended ; 
in which case, one or more days are sometimes appointed by the 
Chief Justice, in term, for the trial of them (g). Remanets are 
generally taken before fresh causes, unless cause be shewn to the 
contrary. By 1 W. 4, c. 70, 4, 7, not more than 24 days, exclu- 

sive of Sundays, after any Hilary,. Trinity, and Michaelmas term, 
nor more than six days, exclusive of Sundays, after any Easter term, 
to be reckoned consecutively, immediately after such terms, shall be 
appropriated to sittings in London and Middlesex, for the trial of 
issues of fact : provided, indeed, that a day may be specially ap- 
pointed at any time, not being within such 24 days, for the trial 
of any cause at nisi prius, with the consent of the parties thereto, 
their counsel, or attornies. 

At the sittings at nisi prius, for Middlesex and London, in order 
to enable the plaintiff to obtain judgment of the term, it is the prac- 
tice to appoint a particular day, usually the last sittings in the term, 
for the trial of all actions on bills of exchange and promissory notes, 
unless an affidavit of defence on the merits, or of other reasonable 
ground for delay be produced before the trial ; and on the appoint- 
ed day, such actions, unless satisfactory cause be shewn, be 
tried ; or if counsel appear to defend, then a further day, usudlly at 
the first day of the sittings after the term, will be given on the terms, 
that the plaintiff shall, if he obtain a verdict, have judgment of the 
term, if the Judge shall think fit; and such causes are tried accord- 


Ic) Roive V* Brenton, 3 M. & R* 2G6, 

8 B. At Cres. 737* S. C. 

(d) Id.3ei4. , . 

le) Bright v. Ejfnm, 1 Bur* 39&» 2 
Ken. 63, S. C. 


(/) See Rex v. HotOr, R. &M. C.N.P. 
See Roberts v* Bradsfiow, 1 Stark. 
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ing>y, unless^ on the latter day, it be made appear that the trial ought 
to be further delayed ; and the same practice has also been extended 
Mnce the 1 sess, 2, c. 7, to records in actions on bills, notes, 

and bonds, ncfli(ntered for trial until the sittings after the term, and 
in which it is probable that the Judge will certify, so as to entitle 
the plaintiff to execution during the sittings, although in the vaca- 
tioix(;0. 

At the sittings at nisi prius for Middlesex and London, there 
are written Hits of the causes, usually thirty or forty, to be tried each 
day, affixed on the outside of the Court ; and the fact of a cause be- 
ing in such list, is deemed notice to the* attornies concerned in it, 
that it may be tried at any time during the day (t). Therefore, 
whore a cause had been for several days in that list, and was at 
length tried out of its order, as an undefended cause, in the ab- 
sence of the defendant*s attorney, the Court refused to grant a 
new trial, except on an affidavit of the merits, and upon payment 
of costs (^). And in a late case, where the cause was not tried out 
of its order, but was called on sooner than the defendant’s attorney 
supposed, the Court refused a new trial on any terms, theattorney 
not having delivered briefs, or prepared hiiicibelf in ar/^ior the 
trial (/). And even where a cause, which was not in tlie written 
list, was tried as an undefended cause in the absence egf the defen- 
dant’s attorney, the Court refused a new trial, there befng no affida- 
vit of merits (w). 

Where it appeared that a defendant intended to obtain an injunc- 
tion to prevent the trial of a cause, and the plaintiff applied to the 
Judge at NiH Prius, to try the cause out of its order, for the purpose 
of anticipating the injunction, the application was refused; and it was 
said to iiave been laid down as a rule by Lord Mansdeld, that, al- 
though he would not wait for proceedings in equity, he would on no 
account take a cause out of its course at Nisi Prius, for the purpose 
of defeating them. The same rule has also been observed by Lords 
Kenyon and Ellenborough (»). Nor will the Judge take a r < « 
earlier, out of its turn, so as to secure a trial in the same sittings, t>n 
tlie ground that the defendant has died pending such sittings, so as 
to prevent an abatement of the 8uit(o); nor will the Judge try a 
cause oij^t of its turn, to allow an agreement to be sent to the stamp- 
office, to get it properly stamped (p). But when the 9 G. 4, c. 14, 
was coming into operation on the 1st January, 1829, after which 
parol e^^nce of a promise to take the case out of the statute of 
limitaraHi would be inadmissible, the Court tried the cause in De- 
ccmbei^ut of lls turn, and the plaintiff obtained a verdict, when he 


0) Chit. Sum. Prac* 170. (m) Blackhursi v. Bulmsr, 1 D. & R. 

(0 Vvurdnnter v. Bradbury, 3 B. & 563, 5 B. & Aid. 907, S. C. 

Aid. 32B. {n) Goidschmidt v. MarryeU, 1 Camp. 

(k) Urefiitrood v. 2 Chit. Rep. 569. See also Rat v. HouldUch, 1 Stark* 
209; De Rouji^ty v. Pi ale, 3 Tauilt.4M. * 53. ^ 

(l) v.Cmet toy. HUing. 144; and , (of Xssorrf v. Jifi/ner, 4 C. & P. 286. 

see Breach v. Castertvn, 7 ld.224. {pY Dudley v* Robins, 3 C. & p. 25. 
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must otherwise have failed (9). In undefended causes, after the jury 
have been sworn, and the cause has been in part heard, and it has 
been discovered, pending the trial, J;hat a material witness, who had 
recently been subpoenaed, is unexpectedly absent. Lord Tenterden has 
frequently, as a fhvour, suspended the continuance of the trial, until 
the witness has been fetched; and h^ taken other causes in the 
mean time, or has discharged the juryj^o as to enable the plaintiff 
to try the cause on another day (r). 

The Judge is not bound to try a cause founded on a wager, as on 
the event of a boxing-match, dog- fight, cricket- match, &c* (s). 

If the cause be coming on, and you are not prepared to proceed in 
the trial, you may withdraw the record. This however can be done 
only by the party who entered the cause with the marshal; by the 
plaintiff in ordinary cases, or by the defendant if he have carried 
down the record by proviso, and entered it for trial. The record how- 
ever cannot be withdrawn by counsel, who is merely retained in the 
cause, but to whom a brief has not been delivered (/). And where the 
lecord is thus withdrawn, and afterwards re-entered and tried, and 
the plaintiff has a veidict, the Master will not allow in taxation the 
costs of the second entry and attendance of witnesses, &c. there- 
upon (u). 

If the record be not withdrawn, the attomies for the plaintiff and 
<lefendant should take care to be in Court, to have their counsel in 
Court, and their evidence and witnesses in readiness, when the cause 
is called on ; vide supra ; otherwise, if the plaintiff’s attorney and 
witnesses he not in attendance, the plaintiff will be nonsuited, or the 
Court will order the cause to be struck out of the list, and the plain- 
tiff will have to pay the costs of the day: or if the defendant’s attor- 
ney and witness be not in attendance, the defendant will lose the 
bene6t of his defence, and the plaintiff will most probably obtain 
a verdict. The counsel for the plaintiff has a right, upon his cause 
being called on, to request the swearing pf the jury to be suspended 
until a necessary witness has been called on for his subpoena, and it 
has been ascertained whether he be present ; and upon finding he is 
absent, the counsel may then withdraw the record and thus avoid a 
nonsuit, which, if the jury had been first sworn, he must have sub- 
mitted to (x), * ^ 

When the cause is called on, the record or an abstract of it made 
out by the Judge’s marshal, is handed to the Judge, in order that he 
may know the issues the jury have to try. 

* 

Jur g, how called and sworn ^ By stat. 6 G, 4, c. 50, the under- 

{g> Chit. Sum. Prac. 100. C.; Walpole v. Saunders, 7 D. & R. 130. 

<r) Chit. Sum. Prac. IW;. (i) Ahitboi v. Benedetto, 2 Camp. 487, 

is) Thornton v. Thackrap, 2Y.3P J* 3 Taunt. 225, S.C. 

165; Bg^on v. Furzntan, R. & M. C* ffi) Cadd v, Bennett, MS. E. 1820. 

S. P.^3, 1 C. & P. 613, S. €•; Kensisdp (a) Hopper v* Smith, 1 M. dc M. 115. 
V. Gotf, 3 C. 3$ P.376* 1 M« & M«^5* S« 

^ . H 3 
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thcriffis to cause the name, addition, and place of abode of each per- 
son Sttmuioned and impanelled to serve on the jury, to be written on 
distinct pieces nf parchment or card, and to be given to the associate, 
prothonotary, or secondary, to be put into a box to be provided for that 
purpose. And, by the same section, when the cause is called on, such 
associate, &c. shall drawout twelve of these pieces of parchment or card, 
one after another; and if anyfif thejurors, whose names are so drawn, 
do not appear, or if challenged, and the challenge be allowed, then other 
names shall be drawn, until twelve jurors shall appear, and, after all 
causes of challenge allowed, shall remain as fair and indifferent; and 
these twelve persons being sworn, and their names being marked in the 
panel, sbolL be the jury to try the cause ; and their names shall be 
kept apart until they return their verdict, and shall then be returned 
to the box. But wliere a jury are once drawn, they may afterwards 
(if not objected to) be sworn in other causes, without being re- drawn ; 
and if any be challenged or withdrawn by consent, the Court may 
order them to be set aside, and other names drawn in their stead. 
(Id). 

Where a view, however, has been had, the jurors who took it are 
to be called first, and as many of them as appear shall be sworn, and 
then names shall be drawn as above directed, in order to make up 
the remainder of the jury. (6 O, 4, c. 50, s. 24). And where two 
sets of jurors are returned, as mentioned ante^ 260, and a view has 
been had in any case, the Judge shall order the trial to be had during 
the attendance of that set of jurors, in which the viewers, or the ma- 
jor part of them, are included, (/d. 22). 

Challenges,'] When the jury come to the book to be sworn, either 
party may challenge them. As to the cause of challenge, the mode 
of challenging, and the manner in which the challenge is tried and 
decided, see post, 202 <e 297. 

If a sufficient number of jurors do not appear, or i^ after 
challenge, a sufficient number do not remain, to make a jury, then, 
upon request of the plain ti# or defendant, the justices may command 
the sheriff to name and appoint so many of such other able men of 
the sa?d county, then present, as shall make up a- full jury ; and the 
sheriff shall thereupon return such men, duly qualified, as shall be 
present or can be found to serve on suBi jury, an^shall add and an- 
iie 3 t^%eir names to the former panel. (6 G. 4, c. 50, s. fi7)* But if 
neither of the parlies will pray a tales, the cause must go off for want 
of jurors (y). 

A tales, however, is seldom necessary, except in special-jury causes ; 
and then the number of jurors wanted must be made up by drawing 
n&mes of common jurors out of the box, if a sufficient number of com- 
mon jurors can be found; (0 G. 4, c. 50, s. 37) ; if not, the tales, if 

iif) Jcfikins V. Pureel, 1 Sir. 70?; 25auad.5l9»ii. 1. 
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prayed, must be made up in the manner above directed. It is to be 
observed, however, that in a special jury cause the plaintiff's counsel 

cannot have a tales without the consent of the defendant's counsel (a). 

• 

Case stated, and evidence,^ It is a general rule, that the party who 
has to maintain the affirmative of the issue, must begin to give the 
evidence. Where there are special pleadings, or where a special de- 
fence is not intended to be given in evidence under the general issue, 
it may perhaps be more accurate to say that the party wdio has add- 
ed the similiter shall begin. If both parties, however, have added 
the similiter to different sets of pleadings in the same cause, then the 
plaintiff shall begin (a). If the fyen eral issue b^ not nle^ ^ed. and the 
of the issue lies on the defendan t, he is to begin ( Thus, 
he is to begin in an action for a libel, where a justification is pleaded, 
without the general issue (c). So in an action for trespass quare 
clausum fregit, or for injuring personal property, or for an assault, 
&c. where there is a plea of justification only, the defendant may 
begin {d). Where, to a declaration in trespass, the defendant plead- 
ed, as to coming with force and arms, and whatever else was against 
the peace of our lord the King, not guilty, and, as to the residue of 
the trespasses, a right of way, Bayley, J., held that the defendant 
should begin, because the first part of the plea was not a general 
issue, and did not throw the necessity of any proof upon the plain- 
tiff (e). Where a special defence is intended to be given in evidence 
under the general issue, that party shall begin who would have been 
entitled to do so if the defence had been specially pleaded. Thus, in 
ejectment, where the lessor of the plaintiff claims by a title, whicli is 
admitted by the defendant, but the defendant claims under a title de- 
structive of that of the lessor of the plaintiff, — as where the lessor of 
the plaintiff claims as heir-at-law, and the defendant as devisee under 
a will which is impeached by the plaintiff (/) ; or where the lessor 
of the plaintiff claims under a will, and the d^endant under a subse- 
quent codicil which is impeached by the plaintiff (g), the defendant 
is entitled to begin (4). But where, in ejectment, each party claimed as 
heir-at-law, and the real question wa# as to the legitimacy of the 
defendant, who was clearly heir, if legitimate, and proposed Co admit 
that, unless he were legitimate, the lessor of the plaintiff ^as the 
heir-at-law ; it was boMen, that this admission did not give him the 
right of heginnli% (t). In Uplevin, where the defendant avowed for 
rent, the plaintiff pleaded in bar an agreement to set off anothie sum 

(z) British 3fuseum v. White, 3CI. & C. N. P. 293. 

P. 289. {€) Hodgee v. UMer, 3 Camp, 366; 

(a) JocAson V. HevXrWA, 2 StariL. Rep. Jackaonv,Heeketh,2iitKt1iL.S\e» 

321. (/) GoodtUh v. Braham, 4 T. R. 497; 

(5) Per Lord Tenterden, Cotton v. v. 2 Stark. Rep. 3191 

James, 1 M. & M. 273. {g) Doe v. Corbett, 3 Camp. 368. 

(c> Cooper V. WMey, lM.6cM.248, <A> See H*d»ey v. Howard, 2 Stark. 

3C.at P.474, S.C. 635. 

(d) Cotton V. James, 1 M.& M.273, (<) Doed.Warrm v. Brap, 1 M. 

3 C. P.5U5, S. C.; FUh v« Travers, 3 16^ • 

C. & P.578; BedeUv, RussOl, 1 
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against the rent, and issue was taken on that plea, the plaintiff was 
held entitled to begin, the affirmative being on him (/r). So where, in 
replevin, there was a cognizance for rent in arrear, to which there 
were two pleas, the one stating that a certain agreement had been 
entered into between the landlord and tenant, and the tenant was 
subsequently induced by the landlord to enter into another agree- 
ment, which second agresment was the demise in the cognizance 
mentioned, and that this latter agreement had been abandoned by 
mutual consent, before any rent became due, and the other plea was 
similar, except that it averred that the tenant was induced to enter 
into the second agreement by fraud ; and there was a replication to 
the first pica, de nyin g the abandonment, and to the other, denying 
the fraud ; TtVas nSldeh that^n these pleadings, the plaintiff hadjhe 
right to begin (/). On a plelPin ^ateihcnt, the defendant’s counsel 
is in general entitled to begin (w), and in general the otins of proving 
damages does not give the plaintiffi’s counsel a right to begin (n). It 
should seem, that, if the defendant on the trial will admit the plaintiff’s 
case, he will be entitled to begin, but then he must admit the whole 
case (o). 

The junior counsel for the party who has to begin, opens the plead- 
ings, that is, states shortly the substance of them to the jury, and the 
points upon which issue has been joined. The senior counsel on the 
same side then states the facts and circumstances of the case to the 
jury, the substance of the evidence he has to adduce, and its effect in 
proving the case stated, and he remarks upon any point of law, on which, 
together with the matters of fact, the jury will have to found their 
verdict (p). The* Court will not, in general allow counsel to prove 
any other case than that stated to the jury ; therefore, where coun- 
sel, in his address to the jury, confined himself to a case upon a bill of 
exchange, the Court would not afterwards allow him to prove a case 
under the money counts (q). He also states the matter of defence, 
if it appear upon th4, record, or from a notice of set-off, or the like, 
and the evidence by which he can disprove it (r). The plaintiff’s 
counsel, when he begins, is at ]iberty,^l(|icther the defence be known 
or not, either at once to en^ into the whole of his case, or to make 
out a primd facie cas^ only, and to reserve his answer to the defen- 
dant's case far the reply, but he cannot answer part of the defendant’s 
case in his opening and part in the .||ply (^)» Counsel are privi- 
leged in commenting fairly and dona on the d0|plnstaDce8 of the 
case, and in making observations hot only on tbe parties concerned, 

(fr) Oirfis V. Whoelerp 4 C. & P. ir6. (g) Paterson v. Sku^riaft, 1 Stark. 

(/) Williams v. T/nimas, 4 C. & P. 1134. Rep. 72; but see Mvn-ay v. Butler, 

<m) Vowler v. Cosier, I M« & M. 241 , 3 Esp. 105; Penson v. Lee, 2 B. & P. 331, 

3 C. & P. 4ti3, S. C. 333; eemb, cmitrd. 

(n) Ahott* 2 Stark. Ev. 2; Bedell v. (#*) See Delauneyv* MitcTtett, 1 Stark. 

R. & M. 2U3 ; but see Hobei/v* 43i>; Rees v. Smith, 2 Id. 31. 

Howard, 2 Stark. 555; Starutfield y, Xa!- (s) Bruume v. Murray, R.&M.254; 

31tl.ff. Sj/lrester y. Hall, Id. 255. n.; 1 Stark. 

(o) Doew Tucker, 1 M.5: M..53(h £v.3(j3; Rose. 132, overruling Reesy. 

(p) See Plutdcett V. Oitbett, 5 Esp. Smith, 2 Stark. Rep. 31, R. & M. 296, 

ISO, 2 Sclw. N.P. H2, S. C. n. S. C. 
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but also on the conduct of their agents in bringing the cause into 
Court. Therefore it has been holden that no action would lie against 
a barrister, for saying, in the coiirge of hia address to the jury, that 
the plaintiff's attorney was a fraudulent and wicked attorney," the 
words having reference to the attorney's having brought the action 
for a sum of money, to which he knew that his client was not enti- 
tled (^). 

After the senior counsel has thus stated the case, the w itnesses to 
prove it are next called and examined in their order ; the first is exa- 
mined by the counsel next in rank to the senior ; the second by the 
junior, if there be three counsel engaged on that side; the third by the 
senior : each barrister examining a witness, in the order of his pre- 
cedence. Whilst a witness, however, is under the examination of a 
junior counsel, the leading counsel may interpose, take the witness 
into his own hands, and finish the examination; but after one coun- 
sel has brought his examination to a close, no other counsel on the 
same side can put a question to the witness («). Where there are 
several defendants, who appear by separate attornies and have sepa- 
rate counsel, if their defences be different or distinct from each other, 
the counsel of each has a right to address the jury, and examine wit- 
'•esscs; but if they rely on the same ground of defence, only one 
counsel can be heard to address the jury, and one counsel only can 
examine each witness upon the part of all the defendants, in the same 
manner as if they had appeared and defended jointly (.r). So in 
ejectment, if a landlord and tenant defend by different attornies and 
have different counsel, but it appear that the tenant claims no title 
but what he derives from the landlord, the Judge, at the trial, will 
only allow one counsel to. address the jury for the defence ; but the 
party’s counsel, who does not address the jury, will be at liberty to 
cross-examine, and also to call witnesses (y). And where two de- 
fendants appear and plead by the same attorne/^'^hut, at the trial, 
counsel appear for one defendant only, and the other defendant ap- 
pears in person, the counsel onl^^prill be allowed to address the jury; 
but the defendant, who has no^'Counsel, cross-examine the wit- 
nesses (a). 

Before the jury are sworn, the counsel for the plaintiff may, op the 
case being called on, have a witness called on his iuhyosna (a). 

In the direct ex^p^mtion of ^witness, he must not, in general, be 
asked leading quei^ishs (6). zet where a witness swears to a cer- 
tain fact, and another is called for the purpose of contradicting him, 
the latter may be asked directly whether that fact ever took place (c). 
So, if the witness appear evidently to be hostile to the party who has 


(f) Hodgaon v. Scarlett, 1 O. & Aid. 
232 . 

(«) Hotfv. Aoe, 2Cainp>280. 

C/iippendale v. Masaon, 4 Camp* 
174; ana see King v« WUliamaon, 3 
Stark, Its, 1 D. & R. N.P.C. 35, S. C. 
Massey y* Goyder, 4C. & P. 162; Doed* 
Fox V. BgmUey, 6 D. & R. 292* 


565, 1M.&M.314, S.C. 

(a) Pvndng v. Tucker, 4 C-&P.70, 
1 M. & M. 39i» S. C.; and see Masaey v. 
Goyder, 4 C. & P. 162, n. (a). 

(a) Hopper v. Smith, 1 M. & M. 115. 
lb) Peake. £v. 196 ; Rose. 94; and see 
NicheUe v. Doutditut, 1 Stark. 62. 

(c) Cqwrtcen v. Tcuee, 1 Camp* 43. 
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called hiiO| the counsel may put leading questions to him, in the same 
manner as in a cro8s*examination, having first obtained the permb- 
sion of the Court to do so (d)» « 

If it be intended td object to any witness, on the ground of incom- 
petency, it is better perhaps to do so before he is examined in chief; 
asnd, if he can be Examined as to it, to examine him on the voir dire. 
Formerly, the objection mus^ have been made before the witness was 
.sworn in chief; but it may now be made at any time during the 
trial (c). After the witness has left the box, there is an end of all 
questions as to his competency (/)• If the supposed incompetency 
arise from the witness having been convicted of any crime, you must 
prove the record of the conviction (g). As to cross-examining 
the witness himself upon the subject of any offence imputed to 
him, there seems to be a difference of opinion among the Judges upon 
this point : some hold that you cannot ask a question of a witness, the 
Answer to which in the affirmative would subject him to punishment ; 
others that you may ask the question, but that the witness is not 
bound to answer it ; and others, it is believed, include in the rule, not 
only questions, the aniwers to which might subject the witness to 
punishment, but also all those where the witness by his answer might 
be obliged to allege his own infamy or turpitude, although they might 
not subject him to punishment. In Rexv, Holding 8^ Wade^ O. B. June, 
1821, Barley, 3, f held that a witness m^y be asked a question, the an- 
swer to which may subject him to punishment, but he is not compella- 
ble to answer it ; all other questions, for the purpose of impeadiing a 
witness’s character, may not only be put, but must be answered. If 
the witness be examined as to the offence imputed to him, and deny 
it, such denial is conclusive, and you cannot afterwards call witnesses 
or offbr other evidence to contradict him (4). Or if general evidence 
be given of the bod character of a witness, tlie opposite party may 
cross-examine the*, witnesses as to the grounds of their opinions, if he 
think it prudent to do so ; or he may call witnesses to speak to the 
general go^ conduct of the witness, or contradict any particular facts 
the other witnesses may; have disclosed in their cross-examina- 
tion (j). 

Ift^the supposed Incorapetency arise from interest, the witness may 
be examined respecting it (4). If he acknowledge that he was once 
interested, he will be allowed afterwm^ds to prqv^lhat his interest has 
determined, without producing, the Instrumental^ which his inter- 
est was so determined (/) ; but if his interest have been proved by 


(d) Peake, Rv« 196; Cktrkev. 

R. & M.jC.N.P. 126.. See more par- 
ticularly upon this subject, Arch.Sum. 
C. L. no. 111; Rose. 94. 

<e) Siono v. Uktckhtirfi, 1 Rsp. 37 » 
Peake, Ev. 195; Turner v. Pearte^ 1 T. 
R.717* 

</) Beeching v. Gower, Holt, C* N* 
, P.314. 

(g) Bui. N. P. 202; Rrs ▼. Inhabit- 
atm of Beutdi OtreinUm, 8 East, 77> 


Arch. Pl.8rEv.3Q9.] See Cooke v. Mar- 
tvell, 2 Stark. 183; Sharp v. Sroging, 
Holt, C.N.P.541. 

(A) Rex V. fVataon, 2 Stark. 149, rt 
ecf^.f Harrie v. Tippett, 2 Camp. 637. 

H) See Arch. Sum. C. L. 102. 

(Ar) See lE^ 400; 46G.3, c.37, s. 1. 

(/> Peake, Ev. 190; Butcher^ Com- 
pnnyyr.Jonee, IB^ 100, 104; and sec 
HoweU V* Ijoek, 2Camp.l4; Butter r. 
OirMr,SS«wrlu433. 
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other witnesses, the instrument which has determitied it must be pro*^ 
duced. And in all cases where a release Is necessary, to give compe* 
tency to a witness, It must be produced and proved (m). 

A witness can be allowed only to apeak of facts within his own 
knowledge and recollection (»). He cannot therefore be permitted 
to read his evidence (o) ; but he will be a11owed%> refresh his me<- 
mory from any book or paper. If he cai| afterwards swear to the foct 
from his recollection (p), and this though he himself did not make 
the entry (y). If he know the fact, however, only ftom seeing it in 
the book or paper, the original book or paper must be given in evi- 
dence and proved by -other means (r). But where a witness, on see- 
ing his initials affixed to an entry of payment, said ** I have no re- 
collection that i received the money ; 1 know nothing but by the 
book; but, seeing my initials, 1 have no doubt that- 1 received the 
money,*’ this was held sufficient evidence (s). Depositions made by 
an old witness have been allowed to be read to him, fbr the purpoaa 
of refreshing his memory as to dates, &c. (^). He will not be allowed 
to refresh his memory from a copy of a paper made by himself 
months after he wrote the original, though the original is proved to 
be so covered with figures as to be uninteHigible (ti). Where a paper 
is put into the hands of a witness to refresh his memory, the opposite 
counsel has a right to inspect it without being forced to read it in 
evidence (a;). 

There is another exception, also, to the general rule lastly abova 
mentioned, namely, that in questions of science, a witness may ba 
examined as to his opinion, upon facts previously stated ; thus, al- 
though a physician may have never seen the patient, he may swear to 
his opinion of the disease, &c., upon facts stated by others (^). 

The plaintiff or defendant shall not be allowed to call witnesses to 
disprove what his own witnesses have already sworn ( 4 ;) ; unless, 
perhaps, where what the witness swears is palpably false, and It 
would be a great injustice to allow the party’s case to be sacriheed for 
that reason- (a)« But the opposite party may call witnes|e8 for that 
purpose ; or may give in evidence what the same witness swore at 
another time about the same matter, in order to. prove a variance, and 
thereby detract from his credit (d). So, a letter written by thewsame 
witness contradictorv to his present testimony (c), and a Jbrt/ori de- 

(m) See Arch. PI. St fiv. 3H9 to 396; dm, 2 C. & P. GffS. 

Rose. 93. (//) Arch. Kv. .386; Rose. 00; 

(n) Arch. PU & Ev. 306. Peake, E v. 269; and see the late caseol 

(a) 5 St. Tr. 405. Rickardit v. Murdock, lOB. Ht Cres.0a7« 

(p) 3T. R. 749 . U) 0 St. Tr. 2,764, 7.*«; Bworv.Am^ 

( 9 ) Henty v. Lee, 2 Chit. Rep. 124; 3 B. & Cres. 740 ; 0 D. R. 620/ 

Btirrotif:h V. Martin, 2 Camp* 112, H. C, 

(r) Doe V, Perking, 3 T. R.740. («) See Alesander y, Oidaon, 2Cainp- 

<«) Maugfiam v. Hfibbard, HB, Sc 566; Rit^ardoon v. AUan, 2 Stark«3M ; 
14, 2 M. & R. 0, S.C. 2 Chit. 6$7« S. C. 

(0 yaufdion V. Martin, 1 Esp. 440. 2 Hawk. c. 40, g. 11 ; Lowe v. Jo* 

(ti) Joneov. Stro7id, 2 C. & P. 106. litre, 1 W. Bla. 365; Richardoon utf* 
Sinclair v. Stevenoon, IC.dc P. fan, 2 Stark. 334 ; 2 Ghit. 607, S. C. ' 
582, 2 Bioah. 014. S.C.iRsx v. Kama- (c) Dc SaUiu v. Moivan.2Eiiii.601. ^ 
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positions of the witness, taken de bene esse, may be given in 
^evidence for the same purpose. Where a party tenders evidence 
prima facie admissible, the other^ party will not be allowed to inter- 
pose with evidence for the purpose of exeluding it; but it should.be 
^received and expunged if afterwards shewn not to be ')roperly re- 
(<^)* 

It may sometimes be advisable to exaihine witnesses separately, 

: and out of the hearing of each other, with a view to obviate the dan- 
* ger of a connected story among them, and to prevent the influence 
whicti the account' given by one may have upon anotlier (e). It is 
thea usual to order the witnesses out of Court, with notice that they 
will not be examined if they remain (/). But where a witness re- 
mains in Court, after an order .for the witnesses to withdraw, it is 
^^cre^ionarj^ Judge to allow him to be examined or not, sdb- 

jeet ta obssotvau^ c^^duc^j; in disob^ine the order (^). In 

the EMkequer he>k l^r6niptacily^xcluma;^fros^bl3ii^^ if' 

( he remain in Court after an order to quit it {h). If the attorney in 
. the cause is a witness, he will be suffered to remain, his assistance be- 
[ing absolutely necessal^y to the proper conduct of the cause (i). 

’ When the direct examination is finished, the witness may be cross- 
-examined by the counsel for the opposite party. But if the party call- 
(ing a witness, do not think proper to examine him after he is called 
[and sworn, be may nevertheless be cross-examined by the counsel 
[for the opposite party (Ar). In cross-examining a witness, the coun- 
ml may ask him leading questions, or indeed any questions at all re- 
ilevant to the cause (/). He may even be cross-examined as to a fact 

[ irrelevant to the issue, for the purpose of discrediting his testimony 
by what he himself may state in evidence (?») ; but otherwise, where 
it Is dune with the intention of calling other witnesses to disprove 
what he says («)• 

If any new fact arise outl>f the cross-examination, the witness may 
be re-examined as to it by the counsel who first examined him. In 
the same manner he,may be re-examined, when necessary, in order 
I to explidn Iby part of his cross-examination (o). 

F The plaintiff must tak$ care to shape his evidence in the most 
I favoi^ble manner he can, from the first, and* adapt it to the proof of 
ithe matter in issue; for, where, in an action for an assault, with but 
ilsme count in the declaration, the plaintiff, havi]||^oved one assault, 

( wished to abandon .that and another, the would not allow 

i (cO Jonef V. Fort, 1 M. 196i * ; (0 See Arch. Sum. C. L. 113; Rose. 

I («) Phil. Ev. 4^.383; Rosc.9di 94.-* P4; and see Dickinwn v» Shee, 4Esp. 
f {/) Rex V. Collep, \ Mv '& M.329. 68. 

m l\irker v; mUiam, 4 M. 8b P. <m) H/ttrix v. Tipfjett, 2 Camp. 637. 
r48U» 6 Bine. 683, &.O. {n) Spenceley v. De fVWott, 7 East, 

I ’ (h) Attorn^ Oenerai v. Bulpit» 9 lOfi* See» as to the crossr-examinatlon 
I Pike, 4. oCa witness, generally. Arch. Sum. C'. 

I (i) Pomm)t/v,Baddaey»R.8iM.4SO', L.111; Rok.^ 

[liut see Rex v. IF«&6, a Stark. Ev. 1733. (o) See, as to the.rc-examinatlon ot 

L <k> 1 E6p.337; Rex a witness, x\rch« Sum. C. L. 118. 

|r. freaks, SStatk. 472. 


' (0 See Arch. Sum. C. L. 113; Rose. 
94; and see Dickinxon Shee, 4Esp. 
68 . 

<m) Harrix v. Tippett, 2 Camp. 637- 
{t{) Spenceley v. De Wilteit, 7 East, 
108.* See» as to the cross-examination 
of a witness, generally. Arch. Sum. C'. 
L.111; Rok.% 

(o) See, as tothe.rc-examination ot 
a witness, x\rch« Sum. C. L. 118. 
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him to do so ( /»). Nor will the Court allow counsel to prove any 
other case than that stated to the jury; th^refore^' where counsel, in t 
his address to the jury, confined fumself to a case upon a bill of ex- 
change, the Court would not afierw&rds altpar him to prove a case un- 
der the money counts (9). It must also be remarked^ that alter the 
plaintiff’s case has been closed, the Court will not perAiit him to re- 
medy a defect in his evidence, by calling back a witneas or otherwise, 
unless such defect arose from inadvertency on the part of his coun- ^ 
sel (r). But the Judge will allow plaintiff’s counsel, after he has 
closed his case, to recall a witness, for the purpose of obviating objec- 
tions which are beside the jiii»tice of the case, and little more than^ 
mere matter of form(s). If the defendant’s counsel take an objec*^ 
tion, and the plaintiff’s counsel answer it, and, in replying on the ob- 
jection, the defendant’s counsel cite a case, the pij|in 
vull be ailowedJto.Qbsegye^on the ^se cit^ 






Tf. 


he ^fencelma effidence.j When the party who opened tli# cliu 
has gone through his evidence, examined all his witnesses, and closed' 
his case, the senior counsel of the opposifitejyirty then states to the 
jury the matter of his client’s defence, the eWttence (if any) which he 
will adduce in support of it, and remarks on the case and evidence 
of the other party. The witnesses for the defence (if any) are then 
examined and cross-examined in the manner already mentioned: and 
here the defence closes. 

•t 

The reply.'} If the counsel for the defence have examined any wit* 
nesses, or adduced any evidence in support of it, or even if he have 
stated any new fact to the jury, and have not given evidence in proo^ 
of it (tt), the opposite party is entitled to the reply, as of right; other-^ 
wise not, unless when the king is a party, and the privilege of reply- 
ing is claimed by the attorney- general, fh right of his oflElce (^). But,'' 
where the counsel fop the defendant opens facts to the jury as towhich'^ 
he calls no witnesses to prove, it is in the discretion of the Judge to'" 
permit the plaintiff’s counsel to reply (y). Where dbe defendant^ 
brings evidence to Impeach, the plaintiff’s case, smd also sets up aa 
entire new case, which again the plaintiff controverts by evidence# » 
the defendant’s reply in such case Is confined to the new citsefiiet upr 
by him, for, ^PfiUji^ut relied upon by the plain tiffi his cotiiufel 1ut]| 
already commem|H|pn the opeAin|^f the defbiidapt’s case, and 
plaintiff is entitleJPte the general^bply (e). Where the defisndtml 


(p) SUinte V. Pricket, 1 Camp. 478* 
(v) Pater9onv»Zat^riah, I Stark. 73» 
but see v. liutler, 3 Esp. 105; 

Peneon v. Lee, 2 B & P. 331 to 333« 
Mmd. contra. 

(r) AUdred v. HattiweU, 1 Stark. 117; 
GUee V. PoweU, 2 C. 5c P. 259; Soid&y V. 
PIck/brd, 2M.5cP.545. 

(a) GUee v. Pou^ell, 2 C. & P. 259. 

(t) Foirlle V. Denton, 3 C. & P. 103. 
<w) Rex V. BignoU, 4D. 5c R. 70. 


Hex V. JE^rl Al»ngdo9uPeake^ Nil 
PJC. 230; 1 Esp.226, S.V.if. Hee ^ 
Maradm, 1 M. & M. 439; Rex V. fid/r/ 
1 Id. 440, Rowey^ Rtemoth 9 B* 

304. • . J 

(y) Crerarv. 8odo^ 1 M. dcM.OO; 8Cf# 
5 bKlO, S.<2i « 

(:) Stark. Evtd. 394 ; JTsam 
fnone, 1 M.3? M.lfil* 3C.irP.7^ £c.1 
Rose. 133. ^ 
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proves a payment to the plaintifT, by shewing the particulars of de- 
mand delivered under a Judge's order, in which the plaintiff has cre- 
dited the defendant, this is the evidence of the defendant, and entitles 
the plaintiff to a reply (a), if certain parts of a book are used to 
refresh the memory of a witness for the plaintiff, and the defendant's 
counsel, in his address to the jury, observe upon the general state of 
the book, and refer to other parts of it, such observations do not give 
the plaintiil 's counsel the right of reply (5). In the Court of Com- 
mon Fleas, the defendant's merely giving evidence of payment of 
money into Court, under a rule, will not entitle the plaintiff 4o the re- 
ply (r). Before he replies, the plaintiff's counsel may, if he think pro- 
per, produce evidence to disprove any part of the defence set up by the 
defendant; in which case the defendant's counsel has the privilege of 
^ain addre^injt^ the jury, hut his observations must be confined to 

p l^ljitiff._ The, e vidcrice^ the pla i iLr ^ 

original case (d). Where there are cross demands between the plain- 
tiff and the defendant, the plaintiff need not in the first instance prove 
the ^holc of his account, but need only prove the balance which he 
claims; and if the defciiclant proves his set-off to a larger amount, 
the plaintiff may then prove other parts of his account to exclude the 
defendant's |^set-off (<0* reply then closes the case on both 

sides. 

The summing wp.] When the case is > closed on both sides, if the 
plaintiff do mn elect, or have not previously elected, to be nonsuit, the 
Judge then sums up the evidence (as it is termed); that is, he states 
to the jury the matters really in dispute between the parties; he re- 
capitulates from ins notes the evidence given on both sides, and makes 
his remarks on it when necessary; if any question of law he mixed 
up with the questions of f-icf, he states to them the principles of law 
upon which the case must be decided, and the manner in which they 
must be applied to, and their efteet upon it ; and lastly, he states to 
them, if necessary, the form in which they are to give their verdict. 
As all tins, however, is intended rherely as an assistance to the jury, 
the Judge, in his discretion, will omit any part of it he may think un- 
necesstiry; thus, where the evidence is short, and there is no com- 
plexity in it, and where but a short interval has elapsed be- 

tween the giving of it and the closing of the ca9e,ji% ^at it is impos- 
sible the jury can have forgotten any part of it, tfi# fudge will omit 
the recapitulation of the evidence. So, where the case is very clear, 
both in point of law and fact, and it is apparent that the jury have 
already determined on a verdict according w'ith the ju.'^lice and merits 
of the case, the Judge will omit the summing up altogether. 

Amendments of variances at the trialJ\ By the 9 G. 4, r. 15, every 

lo) Rymer \ (\>ok, I M. & M. 06, n. (e) Williams v.'Uatns, 1 Dowl. P. C. 
(6) 3C. P. 4:14. 647* 1 C. & M. 44^, S. C.; ted vide 

(e) SJlearratt v. I'uu^Mzn, 2 Taunt. Browne v. Afurrapp R dr M. 2M; Aer# 
i67. V. Smith, 2 Stark. 31. 

(d) See Res v, HUditch, 5 C, A P. 299. 
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court of record holding plea in civil actions, and any Judge sitting at 
Nisi Prius^ (if they think ht), may cause the record, when a variance 
appears between any matfer in u\fiting or in print produced in evi* 
dence, and the recital or setting forth thereof upon the record, to be 
forthwith amended in such particular by some officer of the Court, 
on payment of such costs (if any) to the other party, as such Judge 
or Court shall think reasonable; and thereupon the trial shall proceed 
as if no such variance had appeared; and in case such trial shall be 
had at Nisi Prius, the order for the amendment shall be indorsed on 
the postta, and returned together with the record ; and thereupon the 
papers, rolls, and other records of the Court Iroin which such record is- 
sued, shall be amended accordingly. This statute, beinga remedial act, 
always receives a liberal construction (/); but it extends only to va- 
riances between matters in writing or in print prod,uced in evidence 
and the record, and to remedy this, and the great expense* delay, end 
failure of justice which frequently took place by reason of variances 
in other matters, the 3 St 4 fV, 4, c, 42, s. 23, was passed, by which 
it is enacted, “ That it shall be lawful for any Court of record, hold- 
ing plea in civil actions, and any Judge siting at Nisi Prius, (if^sneh 
Court or Judge shall see fit so to do), to cause the record, writ, or do- 
cument on which any trial may be pending before any such Court or 
Judge, in any civil action, or in any information in the nature of a 
quo warranto, or proceedings on a mandamus, when any variance 
shall appear between the proof and the recital or setting forth, on the 
recoVd, writ, or document on which the trial is proceeding, of any 
contract, custom, prescription, name, or other matter, in any particular 
or particulars in the judgment of such Court or Judge not material 
to the merits of the case, and by which the opposite party cannot have 
been prejudiced in the conduct of his action, prosecution, or defence, 

{/) And although the variance be In to discontinue did not prove the aver- 
an averment referring to a written in^ ment; and Lonl Tenterden refused to 
strunient« the Court or Judge may still allow an amendment under that act. 
allow an amendment, under this act of IfVebb v. Hilt, 1 M. & M.' 253, 3 C. 
9G. 4, although the instrument itself' & P. 435, S. C.) Where, in replevin, 
be not set out. And where, in an ac- * the defendant avowed for rent in ar- 
tfon for not obeying a subpoena, the rear, and, on pnxl action of the lease, 
declaration stated that the plaintiff if varied from the terms of th^tcnancy 
caused to be left with the defendant a stated in the avowry, Pnrk, J.T refused 
copy of the writ of subpaisa, it was con> to permit an amendment under this 
sidered that the Jud|||t.iiilght allow an statute, observing, that it onlyapplleid 
amendment in U>^RPo|ring words:—' to cases where srime |yarilcular written 
** A copy of so mufen^of the said writ ^Instrument was piufessed to be set out 
as related to the said defendant.” (Jfos- or recited. {Hpder v. MtUbon, 3 C. & P. 
terman v. Jwitum, H Bingh. 224; and 594). So, where certain words had 
see Jjamey v. liishup, 1 N. & M. 332). been added to an acceptance of a bU), 
The Judge, however, would not allow obviously after the bill was accepted, 
an amendment, under that act, of va- and the acclaration stated thp accept- 
riances substantially altering the nature ance, with the addition of th<)se words, 
of the averment. Thus, wiiere the de- trord Tenterden refused an amendment, 
claration stated that the defendants saying, that it was not one of those 
*• did not prosecute the suit coinidain- cases where there had been a verbal 
ed of, but therein made default, and mistake in setting out some written 
their pledges were In mercy,** &c., it document. {Jelfv. Oriel, 4C.de P.22; 
was held, that the production of a rule and see Rutherjbrd v. Evans, Id. 79). 
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to be forthwith amended by some officer of the Court or otherwise, 
both in the part of the pleading where such variance occurs, and in 
every other part of the pleadings^ which it may become necessary to 
amend, on such terms as to payment of costs to the other party, or 
postponing the trial to be had before the same or another jury,«or both 
payment of costs and postponement, as such Court or Judge shall 
think reasonable. And in case such variance shall be in some parti- 
cular or particulars in the judgment of such Court or Judge not ma- 
terial to the merits of the case, but such as that the opposite party 
may have been prejudiced thereby in the conduct of his action, prose- 
cution, or defence, then such Court or Judge shall have power to 
cause the same to be amended upon payment of costs to the other 
party, and withdrawing the record or postponing the trial as aforesaid, 
as such Court or Judge shall think reasonable. And after any such 
amendment the trial shall proceed^ (in case the same shall be pro- 
ceeded with), in the same manner in all respects, both with respect to 
the liability of witnesses to be indicted for perjury, and otherwise, as 
if no such variance had appeared. And in case such trial shall be had 
at 'f^isi Prius or by virtue of such writ as aforesaid, the order for the 
amendment shall he indorsed on the postea or the writ, (as the case 
may be), and returned together with the record or writ, and there- 
upon such papers, rolls, and other records of the Court from which 
such record or writ issued, as it may be necessary to amend, shall be 
amended accordingly. And in case the trial shall be had in any 
Court of record, then the order for amendment shall he entered on the 
roll or other document upon which the trial shall be had ; provided 
that it shall be lawful for any party who is dissatisfied with the de- 
cision of such Judge at Nisi PriuSy sheriff, or other (^cer, respecting 
his allowance of any such amendment, to apply to the Court from 
which such record or writ issued for a 7/cte trial upon that ground, and 
in case any such Court shall think such amendment improper, a new 
trial shall be granted accordingly, on such terms as the Court shall 
think fit, or the Court shall make such other order as to them may 
seem meet.” 

The 24th section of the 3 & 4 /F. 4, c. 42, provides “ that the 
Court or Judge shall and may, if they or he think fit, in all such 
eases of variance, instead of causing the record or document to be 
amended^ as aforesaid, direct the jury to find the fact or facts accord- 
ing to the evidence^ and thereupon such finding^^ $taU be stated on 
such record or document, and, notwithstanding the finding on the 
issue joined, the said Court or the Court from which the record has 
issued shall, if they shall think the said variance immaterial to the 
merits of the case, and the mis-statement such as could not have 
prejudiced the opposite party in the conduct of the action or de- 
fence, give jud^^ment according to the very right and justice of the 
case.*' ' 

Where a judgment was stated in the recoil as of one Court, and it 
appeared by the production of an examined copy to have been ob- 
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tained in another, the record was allowed to he amended under the 
above statute of 9 G, 4, c. 15 {g). Where the declaration against the 
acceptor of a bill mis-stated the date of the bill. Parte, J., allowed au 
amendment, under the same act^ without costs {h). And where 
in an action on a bill, by the indorsee against the indorser, the bill 
was stated to have been drawn payable to the drawer's order, and by 
him indorsed, to A. II., whereas it appeared in evidence to have been 
drawn in favour of A. 13., the Judge allowed an amendment (f). 
The decision of the Judge in allowing the amendment cannot be con- 
troverted by the Court (/r). 

Withdrawing a jar or. During the trial, after the j'lry are sworn, 
the parties frequently agree to withdraw a juror. This is usually done 
at the recommendation of the Judge, in cases where it is doubtful 
whether the action will lie, or where the Judge intimates an opinion, 
that, under the peculiar circumstances of the case, the action should 
proceed no further. When a jurdr is vrithdrawn, each party pays his 
own costs (/). The withdrawing a juror by consent of the parties, 
is, it seems, no bar to a future action for the same cause (w). Dis- 
charging a jury by consent does not terminate the suit, and in this 
respect is like the withdrawing a juror (71). 

Plea 'pais darrein continuance.] At any time before the jury ac" 
tually give their verdict, the defendant may plead, in abatement of 
bar of the action, any matter of defence arising since the last conti*^ 
nuance, that is, since the return of the venire. This is termed a plea 
puis darreiji continuance ; it .slmll be treated of more particularly in 
the next sections When this plea is pleaded and received, it is en- 
tered on the hacK of the record of Nisi Prius, and certified to the 
Court above ; and all further proceedings iii the cause, at the assizes 
or Nisi Prius, are thereby suspended. 

Bill of exceptions.] If, during the trial, you wish to object to the 
opinion and direction of the Judge, either as to the competency of a 
witness, the admissibility of evidence, or for overruling a challenge, 
or refusing a demurrer to evidence, you may tender a bill of excep- 
tions; and this is afterwards determined in a court of erroc«(o). 
m,- • 

Demurrer to evid^ce.] When you think that the facts provgd do 
not maintain the i^suc, this being in itself a point of law, you may, 
if you wish, withdraw it from the consideration of the jury, by dc- 

(g) Hriant v. Eicke, 1 M. & M. Sec form of poMtea and judgment, 

(A) Beutzinff v. iksttt, 4 C. & P. 7!); where a juror Ir withdrawn^ Chit. 
Rose. 42. Forms, 105. 

(i) Parker Ade, 1 Dowl. P. C. 54.3, (w) Everett v. Youetle, 3 B. dc Adol. 

1 C. & M. 4211, futm. Parktty .Edge, S. C. 34J1. 

(1^) Id. <o) See this subject particularly ' 

(0 Stodhart v. Johnson, 3 T. R 6.'>7' treatixl of, post, sect. 5; and see form of 
(m) Sanderson y. Nestor, R. dc A1. 402; bilJ of exceptiODS, Chit. Forms, 171* 
JKvererr v. YoueUs, 3 B. & Adol. 340. 
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murring to the evidence; which demurrer will afterwards be deter- 
mined by the Court in which the action was commenced ( p). 

Nonsuit.’] If the plaintiff find that his evidence is not sufficient to 
maintain his case, he may elect to be nonsuit, in order that he may 
have an opportunity of bringing another action, either in another 
shape, or when better prepared with evidence. This is done usually 
after the plaintiff has closed his evidence, or after the defendant’s 
case is closed and before the Judge has summed up; but it may be 
done at any time before the jury have delivered their verdict (^). 

yvrdirt.] If no plea puis darrein continuajice be put in and receiv- 
ed, and if there be no demurrer to evidence, or if there be no nonsuit, 
the Jury, after the evidence is given and the Judge has summed it up, 
proceed to consider of tlieir verdict. After the evidence is given, 
and the case closed on both sides, the Jury must he kept together, 
without meat, drink, or fire, (candle-light only excepted), until they 
have delivered their verdict, unless otherwise ordered by the Judge. 
Also, they must not be allowed to speak with any person whatever, 
until they htive agreed upon their verdict; between which time, and 
the time of delivering their verdict, they may speak with the bailiff 
who keeps them, but with no other person. And before the jury re- 
tire, the bailiff is sworn in open Court to keep them thus. If they eat 
or drink at their own expense, or at the expense of either of the par- 
lies, they subject themselves to be fined; and if at the expense of the 
party for whom they afterwards give their verdict, it als(» avoids the 
verdict. Where, however, a trial was not concluded on the first ^y* 
but the Court adjourned to the day following, and in the mean^Sme 
the jury separated and went to their respective homes, witbemt the 
assent or kno\% lodge of the defendant; still the Court hi ld it to be no 
ground for granting a new trial, unless it could also be shewn that 
some improper attempt had been made to practise upon or tamper 
with the jury, whilst they were thus separated (r). If the jurors do 
not agree in their verdict at the assizes before the Judges are about 
to leave the town, the Judges arc not bound to wait for them, but 
may carry them round the circlet from town to town in a cart (s). 
If the jury determine their verdict by lots, the verdict shall be set 
aside and the jurors fined (^); but the verdict in ^ch a case cannot 
be impeached upon the testimony of any of the ‘'‘^Jurors themselves ; 
the fact must be substantiated by other evidence (w). 

( p) Sec as to this subject, ttost, sect, vies, 3 C, & F. 427, and notes. 

and seethe form of the demurrer, (t) v. J/c/rrf.v, T. Jon. 83; JRsjr v. 
rhlt^ Forms, l«i»; and of the joinder. Lord Fitztvater, 2 Lev. 140: Foster v. 
Id. 170 . Hawdeit, Id. HeUe CovCt 1 Str. 

(q) See more particularly on this sub- 642. 

ject, pofdt sect. 6; and see the forms of {u) Vaise \.DelavaZ» I T. R. 11; Law- 
fiosfea, judgment, and execution upon rence v. BosweU, Say. 1(H): Otoen v, 
a nonstiU, Chit. Forms. !(». fVaHmrton. 1 New Rep. 326; Resv. 

(r) Rer v. Kimtear, 2 B. Sr AH, 462, tV^toller, 2 Stark. Ill; and see Re^ v. 

3 Price, 536. S, C. Sec Ups v. Fotvler, 5 Bur. 26(>7; fWwn v. £bden, 

4 Id. 273 , 2 Doug. 416, S. C. ; Co. Lit. 1 Bur. 2 Ld, Ken. 24,' S. C. ; Clark 

v 4 i/itevenson, 2 W. Bl. 803; Jackson y. 

(s) 3 Bla. Com. 276; Morris v. Da- WiHiamson, 2 T. R. 281; HimUe v. 
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The jury either give their verdict without quitting the jury box, or, 
in cases of difficulty, or where there is a difference of opinion among 
them, they may withdraw to a room provided for the purpose, in or> 
der to deliberate on their verdict. • 

When the jury withdraw, they may take with them letters patent, 
deeds under seal, and exemplifications of depositions in equity if the 
witnesses be dead; and, with the assent of the parties, they may take 
with them books, or writings not under seal (e). Or even if they 
take them without such leave or consent, that circumstance, however 
irregular, will not avoid the verdict (y). But the jury cannot take 
with them evidence which has not been shewn to the Court (a); and 
if the party, for whom the verdict is afterwards given, deliver such 
evidence to the jury after they have left the bar, it will avoid the ver- 
dict (y) ; but if delivered by the opposite party, or produced by one 
of the jurors, without having received it from the ^parties, it will 
not (a). Also, if the jury examine witnesses after they have left the 
bar, even to the same points to which the same witnesses were before 
examined in Court, it will avoid the verdict (A). But they may re- 
turn into Court to hear evidence as to any matter of which they are 
indoubt (c), or to ask any question of the Court (d). And, after the 
jury have had the case summed up to them, and have retired, the 
Judge will not permit them to see a treatise on the law of the subject, 
even with the consent of the parties; they should state their diffi- 
culty to the Judge, au<l receive his direction as to the law (r). 

When any irregularity of the above description, capable of avoid*^ 
ing the verdict, occurs, it must be stated upon the posfea or made 
parcel of the record; otherwise it cannot be made the subject of a 
motion in arrest of judgment, or of a writ of error (/). 

If one of thoi^ury happen to be taken suddenly ill, so as to be in- 
capable of remaining until the verdict is agreed ou, the Court may 
discharge that jury, and charge another with the cause (^r). 

If the jury are likely to be absent any considerable time, another 
cause is called on, and another jury drawm and sworn, in the manner 
stated ante, 27 J, 274; and when the first jury return to deliver their 
verdict, or for any other purpose, the Court for a while suspends the 
proceedings in the second action. ^ 

When tlie jury return to the bar, they are asked if they have 
agreed upon their verdict, and whether they find for the plaiuUif or 
the defendant. e foreman of the jury, in the presence and hear- 

ing of the remainder of the jurors (h) then delivers the verdict, and 
it is recorded (i). This verdict is either general or special; general, 


liirch. Sheriff of MicUaeWT, i] Taunt. 26, 
J Moore. 4.^, S. C. 

(i;) Vicarf/ V* Farthinf^, Cro. Kl. 411; 
Rex v. Burdett, 1 Ld. Rayni. 14fl» 2 
Salk. 645, S. C. 

{y> Co. Lit. 227 b. 

(2) 2 Ro. Abr. 

(а) iiraves v. Short, Cro. Rl. 616. 

(б) Vicarp v. Farthing, Cro. El, 411, 
412. See Rex v. FowUrr, 4 B. & Aid. 
273. 


<r) 2Ro. Abr.676. 

(d) 2 Halo, 

</•) liurrotoH V. Unwin, 3 C. & P. 310. 
(/) tJravFA V. Short, Cro. El. 616. 

{g) WtT V. Eftwonts, 4 Taunt. 309, 3 
Camp. 207, S. C, 

(h) See Rex wlVfXtller, 2 Stark. Ill; 
Cogan V. Ebden, 1 Bur. :i03, 2 Ld. Ken. 
24, .S. C. 

(t) See generally, as to the verdict, 
post, sect./* 
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when th 0 jury find generally for the plaintiff and state the damages, 
or for the defendant; special, when they find the facts of the case 
specially, as 7 >rovcd. 'I’he verdict is also cither public or privy. A 
public verdict is that which is given by the jury in open Court, whilst 
the Court arc sitting. A privy verdict is given before one of the 
Judges of the Court, after the Court have risen; but it must be ob- 
servc<l, that if the Judge adjourn the Court to his lodgings, and the 
jury tbcic deliver their verdict, this will be a public and not a privy 
verdict (/i ), A privy verdict also must he confirmed by the jury in 
open Court, before it can be recorded; before which time the jury may 
vary from it if they think proper (/); but after a verdict is recorded, 
no alteration, however slight, can be made in it (/). 

If the jury find a verdict manifestly against evidence, the Court 
may send them back to reconsider it, before it is recorded, but not 
afterwards («)* This, however, is very unusual. 

It is said that a jury may ground their verdict on their own know- 
ledge of the facts of the case (o). But this doctrine, although gene- 
rally entertained, appears questionable. It seems to he contrary to 
these words in the jurors* oath, “ and a true verdict give according to 
the evidence;'' for, to say that the word “evidence,** here, includes 
any thing which the jurors may know of their own knowledge of the 
subject, and which has not heen disclosed to the Court, would be 
giving a construction to the word very different from its common and 
legal acceptation. 

Formerly, if the jury gave a false verdict, tlic party injured by it 
might sue out and prosecute a writ of attaint against them, either at 
common law, <»r <in the stat. 11 If. 7, c, 21, at his election, for the 
purpose of reversing the judgment, and punishing the jury for their 
verdict ( p) ; hut not where the jury erred merely in ymint of Jaw, if 
they found according to the Judge*s direction ( 7 ). The practice of 
setting aside verdicts, and granting new trials, however, had so su- 
perseded the use of attaints, that there is no instance of one to be 
found in our books of reports later than in the time of Elizabeth (r) ; 
and it is now altogether abolished by stat, (> G. 4, r. 50, 5 . CO. And 
in no case can the Court or Judge in any other manner fine or im- 
prison or otherwise punish a for their verdict, however erro- 
neous«(s). 

Certificate ofi Judge J'or .speed g cxectft ion. ^ FonJ^^riy, if a verdict 
was obtained in vacation, the judgment and execution were in all 
cases delaycU by leason of tlie intervals between the terujs, until after 
the return of the distringas or habeas corpora in the next term, (post^ 
3lC); hut now' by the 1 IF. 4, c. 7, .v. 2, it is enacted “ that in all 
actions brought in either of the said (superior) Courts, by what- 

(fc) 3 Bl. Com, 377 . (o) ; and see Daw;- ip) See Finch, L. 434, &c.; Bro. .\t- 
ton liou'anft 1 Ld. Ray in. 12!^. taint; 3 Inst. iC4. 

(/) t’o. Lit. 227. iq) Groenveit y.Burwell, I Ltd, 'Rzym. 

(fi) a Hawk. c. 47 , s. il. 470. 

( 9 ) Trial per Rai^. 27 y, 209; 1 Vent. (r) Reg. v. Ingereall, Cro. El 309. 

C; ; ^‘fnon. 1 Salk. 40tf. («) Vaugh. 135; 2 Hale, 315. 
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ever form of process the same may be commenced, it shall be lawful 
for the Judge before whom any issue joined in such action shall 
be tobe tried, in case the plaintiif or^demandant therein shall become 
nonsuit, or a verdict shall be given for the plaintiff or demandant, 
defendant or tenant, to certifjf under fas hand (^), on the back of the 
record^ at any time before the end of the sittings or assizes, that in his 
opinion ejcecution ought to issue in such action forthwith, or at some 
day to be named in such certificate, and subject, or not, to any con- 
dition or qualification, and in case of a verdict for the plaintiff, then 
either for the whole or for any part of the sum found by such ver- 
dict; in all which cases a rule for judgment may be given, costs taxed, 
and judgment signed /or and cacct/fio/i maybe issued forth^ 
with, or afterwards, according to the terms of such certificate, on any 
day in vacation or term ; and the postea, with such certificate as a 
part thereof, shall and may be entered of record as of the day on which 
the judgment shall be signed, although the writ of distringas jura^ 
tores or habeas corpora juratorum may not he returnable until after 
such day : provided always, that it shall be lawful for the parly enti- 
tled to such judgment to postpone the signing thereof.” 

By sect. 3, “ every judgment to he signed by virtue of this act may 
be entered and recorded as the judgment of the Court wherein the 
action shall be depending, although the Court may not be sitting on 
the day of the signing thereof; and every execution issued by virtue 
of this act shall and may bear on the day of issuing thereof; and 
such judgment and execution shall be as valid and effectual as if the 
same had been signed and recorded and issued according to the 
course of the common law.” 

By sect. 4 it is provided, “ that notwithstanding any judgment 
signed or recorded, or execution issued, by virtue of this act, it shall 
be lawful for the Court in which the action shall have been brought 
to order such judgment to be vacated, and execution to be stayed or 
set aside, and to enter an arrest of judgment, or grant a new trial or 
new writ of inquiry, as justice may appear to require; and thereupon 
the party affected by .such writ of execution shall be restored to all 
that he may have lost thereby in manner as upon the reversal 

of a judgment by writ of error, or otn'erwise as the Court may think 
fit to direct.” * 

This statute is ttot limited to cases of contract, but applies to all 
actions where the Judge thinks there ought to be early execution (u). 
And the Judge may certify under this act for immediate execution 
in an action of debt on simple contract, as well as in other forms of 
action (.r). 

It is not requUite that there should be any affidavit to induce the 
Judge to grant this certificate, though, in some ca.se3, it might be de- 
sirable to be prepared with one (y). In order to induce the Judge to 

(f) See form. Chit. Forms, lOB. (y) Lord l 4 /ndhurst, in Genkas v. 

(tt) Barden v. Oir, 1 M. & Kf)b. 2t>3. 2 M. & Mai. l.'M), remsidered 

(ri 'Yminge v. Crooks, I M. & Rob. that lhi» affidavit was not ailmishible. 
220; Barden w. Cox, Id. 20.3; sed vide and refused to receive it; but B., 

Fief ler V. Davies, 2 M. & Mai. 03; Per- in Ruddick v. Simfru/ns, 1 M. & Rob. 
civol V. Alcock, 1 M. & Rob. 167. 184, held otherwise, and received It. 
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refuse the certificate, the party may, it seems, shew, by affidavit or 
otherwise, tacts which would constitute grounds for a new trial, or 
for arresting the judgment, or /acts which may induce the Judge to 
grant time, or other indulgence, as, that the defendant had bond fide 
ground for trying the cause, or that he was misled by others, or 
that ho is, at present, unable to pay the damages, but that, if time 
should be granted, he will be able to raise the m(»iiey before the next 
term, iir other future day ; or that he has property to deposit, which 
is not immediately convertible into money; or the like (as). 

Where a Judge in pursuance of this act orders that the plaintiff 
shall h:ive execution within a limited time, and judgment is there- 
upon entered up and execution issued, the defendant is not precluded 
from applying in the next term to the Court, to enter a suggestion to 
deprive the plaintiff of costs («). 

As to the practice of signing and entering up the judgment when 
the Judge grants his certificate under this statute, sue post, 319 ; and 
as to the writ of execution tiiereon, see post, 373. 378. See also, as 
to the moving for a new trial, or arresting the judgment, or staying 
the execution, pos/, 317. 318. 


Sect. 3. 

Trial before the Sheriff, under the 3 <.^4 WA, c. 42, s.l7. 

By the 3& 4 IV, 4, r. 42, s, 17, it is enacted, “ That in any action 
depending in any of the said superior Courts for any debt or demand 
ill which the sum sought to be recovered, and indorsed on the writ of 
summoris, shall not exceed twentt/ pounds, it shall be lawful for the 
Court ill which such suit shall be depemling, or any Judge of any of 
the said Courts, (if such Court or Judge shall he satisfied that the 
trial will not involve any difiieutf question of fur t or taw, and such 
Court or Judge shall think fit so to do), to order and direct that the 
issue or issues joined shall be tried before the sheriff of the county 
where the action is brought, oi^any Judge of any court of record for 
the recovery of debt in such county: and for that purpose a writ shall 
issue directed to such sheriff, commanding him to try such issue or 
issues, by a jury to be summoned by him, and to return such writ 
with the finding of the jury thereon indorsed, at a day certain, in term 
or in vacation, to be named in such writ; and thereupon such sheriff 
or judge shall summon a jury, and shall proceed to try such issue or 
issues.** 

The above statute it will be seen extends only to actions for a debt 
or demand, in which the sum sought to be recovered and indorsed on 
the writ of summous does not exceed 20/. It does not, therefore, it 
should seem, extend to a case in which the action, though not exceed- 
ing 20/., is commenced by writ of capias, or detainer, or to a case 


(s) See Chit. Sum. Prac. 305. 


(a) BadiU^ v. OUver, 1 Dowl^ P. C. 398. 
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where the debt is not indorsed on the writ of summons, or to a claim 
for a tort{b). 

In support of au application to th^ Court under this act, make an 
affidavit of the circuntstanres ax to the twture of the cause of action, 
that issue has beeyt joined in it, and that the trial will not itwolve any 
difficult question of fact or lau', and ^ive it to counsel ivith a motion 
paper, to move for a rule nisi “ to sheuf cause why the issue joined hi 

this cause should not he tried before the sheriff of ** (r); draw up 

the rule with th^ clerk of the rules, anti serve a copy of it on the oppo~ 
site, attorney, and aflertvards mttve to make it absolute on an affidavit 
of service (d). Draw up the rule absolute with the clerk of the rules. 
If the applic.'tion be made to a Judpfc, make the affidavit ahotw men- 
tioTted ; take nut a summons to shew ean.se why the issue joined in 
the cause should not he tried hejore the sheriff, Serve a copy 

on the opposite attorney, and the Judi^e, upon your produeing the 
affidavit ahore. meniioued, trill, in general, grant his fiat {c) for the 
trial to take plaee before the sheriff, t’jr. In some cases, perhaps, the 
Judge would not require this affidavit. 

Having obtained llu* rule or order for that j>mposc, as above mcn- 
liotiod, prepare the writ for the trial (f); engross it on plain pareh- 
tnent, gel if sialed, pay 7d.: and signed. Indorse on ii a memoran- 
dum of the day on which it is to be e^vecuted ; annex- the rule or or- 
der to it, and leave it at the sheriff *s offiee a reasonable lime ( at least 
two days) before the day of trial ; pay M. {Is. ‘hi. in Jsondon or Mid- 
dlesex ; and 1/. ll,v. Old. in other counties. Pay also 4d. additionally 
for each witness, 'Phe sheriff ndfl therenpon summon the jury. 

The plain lijf must give a written notice of the intended trial, the 
same os on a trial at Nisi Prius, (m*c ante, 22»3, 221), viz. 8 or smne- 
tinies 14 days* notice when the trial is to he had in London or Middle- 
sex, or 10 days* notice when ills to be had in any other county, exclu- 
sive of the day on which it is given, and inclusive of that on which 
the trial is to fake place {it'). 

After giving notire of the trial, the next step to be taken is to sub- 
poena the witnesses, and which matf be as in other cases. (See ante, 
245, 240). . * # 

If you wish to attend the trial hyp connsel, you should give ^otice 
thereof to the o/jposite par/y{h). A wiitten notirc would not be 
requisite (A"). The maaicr, it oce ns, may or may not iti his discretion 
allow costs for the attendance of counsel, and ]>repating briefs, &r., 
tlipugb this has not yet been decided by the Court {/). 

Attend, at the lime appoint al, with your counsel ayid witnesses ; and 
the trial will be taken in nearly the seme manner as at a trial at nisi 
prius, (ante, 271 to 286 h). The sheriff or his deputy, or Judge pre- 
siding at the trial, has the like powers witli respect to amendments on 
such trial as are given to Judges at Nisi Prius, by the 3 & 4 W. 4, 
e* 42, ante, 282, (3 & 4 IP. 4, c. 42, s» 18). The verdict of the jury 

(6) V. 23Td Nov. 1833, {/) See form. Chit. Form*, 105 h. 

Kxch. MSS. cor. Hnulej/, B. (A) See the form. Chit. Forms, 1656. 

(c) Sec form. Chit. Forms, 1(;5 «. (*) KUiotv. Micklin,5^r\cc, 641. 

(d) See a form of affidavit. Chit. (t) See UUock v. Hemsworth, Tfdd, 

Forms, 417 Oili ed. 580. 

(e) See form. Chit. Forms, 165 a. 



2$6 


Plea puis da^rrein continuance, 

on the trial will be as valid and of the like force, as a verdict of a jury 
at nisi pritis. The plaititiff may be nonsuited at the trial (m). 

By sect. 18, of the above act of 3 & 4 W, 4, c. 42, it is enacted, 
** That at the return of any such writ for the trial of such issue or 
issues as aforesaid, costs shall be iaxedy judgment signed^ and execu- 
tion issued farthwithy unless the sheriff, or his deputy, or the Judge be* 
fore whom such trial shall he had, shall certify under his hand (n) upon 
such writ ihut. judgment ought not to be signed until the defendant 
shall have had an ojiportunity to apply to the Court for a new trial, or 
a Judge of any of the said Courts shall think fit to order xX\oX judg- 
ment or execution shall be ste^yed till a day to be named in such or- 
der (o); and the verdict of such jury on the trial of such issue or issues 
shall be as valid and of the like force as a verdict of a jury at 
Prius, and the sheriff or his deputy, or Judge, presiding at the trial 
of such issue or issues, shall have the like powers with respect to 
amendment on such trial as are hereinafter given {^ante, 282) to 
Judges at nisi prius.” To procure the above certificate of the sheriff 
or order of the J uclge, it is not unusual to make an affidavit of the 
facts to induce him to grant it (p). 

It should seem that the defendant is entitled to have the writ, upon 
which the trial was had filed ; and that if the plaintift'"s attorney re- 
fuse to file it, or shew it to the delendanCs attorney, the Court will 
compel him to do so, and to pay the cost.s ( 7 ). 

By the 19th section of the 3 & 4 IV. 4, r. 42, it is enacted “ that all 
the provisions contained in the 1 tV. 4, c. 70, shall, so far as the same 
are applicable thereto, be extended and applied to judgments and 
executions upon these writs for the trials of issues, in like manner as 
If the same were expressly re-cnacted herein.’* 


Sect. 4. 


Plea puis darrein continuance. 

If any matter of defence arise after the defendant has pleaded, and 
before the jury have iiclually delivered their verdict, the defendant 
may avail himse|f it by a pica, termed a plea puis darrein con- 
tinuiknee” Thus, if, after plea pleaded, the plaintifi* give the defen- 
dant a release, the latter may plead the relea>c puis darrein continu- 
ance (r). Or, if the plainiitF or defendant have become bankrupt, &c. 
the bankruptcy may be pleaded puis darrein continuance (s). So, 


(m) Watson v. Atibott, 23rd Nov. ia33, 
MSS. cor. Baplesfy B. 

(w> See form. Chit. Forms, 1(16 d. 

<o> See form of summons and order. 
Chit. Forms, l(i6 d. 

(p) See form, Chit. Sum. l>rac. 358. 

See the practice as to writs of in- 
quiry, post, Vol. 2, .'ill). 

tr) In the case of a^co-plaintifT exe- 
cuting a release against the consent of 
the outer plaintiff, the Court, if a case 
of flraud Imiqiule out, will set it aside} 
and this is the only mode of doftaiing 
it, (Jones v. Herbert, 7 Taunt. 421 ; Ainer 
▼. George, 1 Can)l>. 382), especially If 


the plaintiffs be suing as trustees ftjt an- 
other person. \Mountstephen v. Ihrooke, 
1 Chit. Rep.;m 1 B. 6 c Aid- 284. S.C.} 
but see Samskurg v. Gandon, 3 M. & H* 
l(i). So, if there be only one plalntitl' 
who sues as trustee, and he fraudulently 
re'^'ase, it might be set aside, (fnneff v. 

4 B» & Aid. 419; l)oe r.JPixinJIc- 
lin, 7 Taunt. 9: Hickegv, Burt, Id. 48.) 

(n) See Ijoeett v. Eakqff', 3 T. R. 664 : 
Z>^v. Otmpbea, 3B.& Aid. 677; Biggs 
v.C'ar. 4 B. & C. 920, 7 D. & R. 409, sIK, 
Todd V. 6 B. ft C. 106, 9D. & 

R. 171 . S. C.; S^herton Y. Odtome, 1 
Dowl.P.C.457* 
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where an action of ejectment was brought, and, after issue joined, the 
lessor of the plaintiff entered into part of the premises, the Court held 
that the defendant might plead this matter puis darrein continu- 
ance (o). So, it has been holden that an award made in the cause, 
after issue joined, could not be given in evidence under the original 
pleadings, but should have been pleaded puis darrein continuance (p). 
So, in an action against an executor, the defendant may plead a judg- 
ment recovered against him puis darrein continuance (q). The 
defendant cannot plead a release by one of the lessors of the plaintiff in 
ejectment (r). 

If the matter of defence have arisen before the return of the venire^ 
it should regularly be pleaded in bank, and before any subsequent 
step is taken in the cause (.v). In such a case, it must be engrossed 
on plain paper, and hied with the clerk of the papers, in the same 
manner as other special pleas (/). 

But if the matter of defence have arisen after the return of the 
venire, then the defendant should plead it puis darrein continuance at 
^isi Prius or the assizes, either when the cause is called on, or at 
any other time before the jury have actually delivered their ver- 
dict (m); or if the jury remain propter defectum juratommy the de- 
fendant may plea^it in bank at the return of the distringas (ar). In 
a late case, wher^^e plaintiff became a bankrupt, and the assign- 
ment to the assigilRs was executed on the day of the last continu- 
ance in banCy and the defendant did not plead the pica till the assizes, 
the Court refused to set it aside, as it did not appear that the assign- 
ment was executed sufficiently early to allow the defendant to 
plead it on the last continuance day (y). The plea may be put in 
at Nisi Prius upon paper, and it is the duty of the attorney after- 
wards to transcribe it on the Nisi Prius record («). 

A plea puis darrein continuance may be pleaded, though the de- 
fendant be under terms of pleading issuably and taking short notice of 
trial (a) : but it cannot be pleaded after a demurrer (b) ; nor after ver- 
dict (c). Where a person who has become bankrupt is sued for a 
cause of action arising before his bankruptcy, and pending the suit and 


(o) Ufoore v. Hawkins ^ Yelv, IRO; 
Hawkins v. Mwfrey Cro. Jar. 261 1 S. 
sed vide Doe v. Brewer, 2 Chit. Uep. 323, 
4M.&S.301. S.C. 

( p) Storey V. itforom, 2 Em. 604. 

(q) Prince v. Nicholson, 5 Taunt. 333. 

1 Marsh. 70, S. C.; and see Prince v. 
Nicholson, 5 Id. 666, 1 Id. 260, C.; 

Lyttleton v. Cross, 3 B. & Cres. 317, 6 D. 
6c R. 176, S. C. 

(r) Doe V. Breu^er, 2 Chit. Rep. 323, 

4 M.&i?.30l, S.C. 

(s) See Dujfv. Campbell, .3 B. & Aid. 
677; Soutten v, Stwtten, 1 D. A R. 621, 

5 B & A. fJ52, S. C.; Hex v. Taylor, 6 
D. & n. 521, 3 B. ^ C. 612. S. C.; but 
see Prince v. Nicholson, 5 Taunt. 333, 
1 Marsh. 70, S.C. ; 

(t) See tlie form. Chit. Forms, 166; 


Arch., PI. &Ev. 323. 

<u) See Bui. N. P. 310; Dy. 361; 
Fitch V. Toulmin, 1 Statk.62. See the 
form of the pica in such a cate. Chit. 
Forms, h; 6, 167; Arch. Pi. &Ev.323. 

(s) 22 H.6; 1 Bro. Continuance, 30, 
See Lutw. 114.3. 

(y) Bretherton v. Osborne, 1 DowL P. 
C. 457 . 

(-) Myers v. Taylor, R. A M. 404, t 
C. A P.306, S.C. 

<«) Br^nr v.Perrbig, 2M. AP.700* 

5 Bing. 414, S.C. 

(6) Dap V. Sauoge/Moore, 671; Mcir- 
tiu V. fVyvill, 1 Str. 402. 

<c) 2 Lutw. 1143; Bui. N. P. 310; 
Cro. Jac.646. See Loved y.EastaJBt* 3 
T. R.654. 
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before trial, obtains his certificate, he must plead it puis darrein con- 
tinuance : and if he neglect to do so, and judgment is obtained against 
him, he cannot plead his certifisate to an action on such judgment (d). 
Jn an action which had been set down for trial in the term as unde- 
fended, and postponed on the condition of giving judgment of the 
term, a plea oi puis darrein continuance of the defendant's bankruptcy 
and certificate, the certificate having been obtained since the term, is 
admissible (c). And a bankrupt who had obtained his certificate after 
issue, and before judgment, and had rendered after judgment in dis- 
charge of his bail, was liberated by the Court of Common Pleas, on a 
summary application, although he had not pleaded his certificate puis 
darrein continuance (/). 

Also, if the matter of the plea arose previously to the last continu- 
ance, the plea, if pleaded in bank, will be set aside; or, if pleaded at 
the assizes, the Judge will not receive it (g). Yet even in these cases, 
the Court have, under peculiar circumstances, allowed the defendant 
to plead it nunc pro tunc Qi). 

If the inatteV of it have arisen since the last continuance, and the 
plea be verified on oath, (for this being a dilatory ))lea, an affidavit of 
the truth of it must be annexed to it), whether it be pleaded in bar 
or in abatement (j), the Court are bound to receive it, even al- 
though it he clearly bad on the face of it, or however irregularly 
pleaded (^). In order, however, to prevent pleas of this kind being 
used for the mere purpose of delay, if the plaintiff demur to them, 
the Court will order them to be set down for argument for the first 
paper day in term, so that the plaintiff may have judgment as soon 
as he would have had, if they had not been pleaded (/). 

The defendant cannot plead double puis darrein continuance (th). 

If pleaded at the assizes, it is said the plea cannot be amended 
after th^ assizes (n) ; although, w,hen pleaded in bank, the Court 
have allowed it tube amended, iipon the terms 'of the defendant 
taking short notice of trial (o). 

By pleading puis darrein continuance you waive your former plead- 
ing (p) ; and the case then stands In the same state as if this had been 
tlte plea originally put in. Also, if this be even a plea in abatement, 
if Uie original plea have been a plea in bar, the judgment, on demur- 


(<f) V. Maifidd, 6 B. ft Creila5« 
OD.ft R.17I,S.C. 

(cf> fVHitmore v. Bemtoekt 1 M. ft M. 

HumfiihreifS v. KnigjhU 6 Bing. 

br) TVlUton V. Wi^wnfiolil% SSiiy. 2(i8; 
but see IVgfoMgMwv. WUkins, 2 Smith, 
906; Littilettm v. Or<MWi H B. ft Cres. 317> 
5 D. ft R. W, S. C. 4 B. ft Cyes..ll7, 5 
D.ftH.ai. s. C. 

(/*) See J>»Of V. 3 B. ft Aid. 

art; V. Ens9^p\ 3 T. R.a54. 

(i) Freem. 252; Afa/ffn v. Wf/riil, 1 
Str. 4»3: wmwgftts/y* mtkins, 2 Smith, 
39a« The affidavit, if made at the 
assises, should be sworn before one of 


the Judges of assise. 

{k) PoHs V. 2 Wils. 137; JLo- 

wu V. 3 T. R. 554 j ttteH v. 

Toulmin, Prince v. Nichid- 

son,H Taunt. 3^, 1 Marsh. 401, 8. C.; 
see Bill. K. 1^3^* contrd^ See Jones 
V. Herbe^f 7 llliiht. 421 ; and the form 
of the affidavit hf; verification. Chit. 
Forms, 1(18* ^ 

(/) FUeh v^^TofUlmin, 1 Stark. 62. 

(m) Bm-^poattnuance, 5, 41; Gilb. 

c- p.iiwirt 

(It) Bul. ^K. P. 30f); Freem. 252; 
Moore vc^Hnavkinst Yelv. l«l. 

<o) Unde V. Sifnpmn, 2 Smith, 659. 

»> Barber v. Pahner, 1 L. Raym- 
ISalk. 178, S.C* 



289 


Audita Querela. 

rer as well as on verdict, will be peremptory, quod recuperet ^ and not 
a respondeas ouster {q) ; therefore, before you plead puis darrein con- 
tinuance, you should, in general, be satisfied that the matter of such 
plea will be a better and safer defence to the action, than the plea 
originally pleaded (r). 

If this plea be put in at the assizes, or at Nisi Prius, no further 
proceedings can be had on it there ; but it must be certified on the 
back of the record at Nisi Prius, and returned to the Court above (s). 
And if one of the two defendants plead a plea of bankruptcy puis 
darrein continuance^ the plaintiff cannot, at Nisi Prius^ confess this 
plea to be true, and go on with the case as to the other defendant (/). 
After the record is thus returned, the plaintiff may reply or demur to 
the plea, and then proceed as in ordinary cases (»). 

As regards the costs on a plea puis darrein continuance, where, in 
covenant against executors, the defendant pleaded pletie administravit 
and a retainer, and afterwards at the trial the defendant pleaded a plea 
puis darrein continuance, to which the plaintiff replied, and the defen- 
dant demurred to the replication, and judgment was given for the 
defendants on the demurrer, it w’as held that they were entitled to the 
coats incurred after the plea puis darrein continuance, but not to 
the costs of the whole cause (a-). Where the defendant, an uncertid- 
cated bankrupt at the time of his arrest, put in bail and pleaded the 
general issue, and afterwards delivered a pica of his bankruptcy and 
certificate puis darrein continuance, on which the plaintiff withdrew 
the record, and countermanded notice of trial, and the defendant, 
after rule to reply, signed judgment of nonpros and taxed his costs, the 
Court of Common Pleas ordered the proceedings on the judgment to 
be stayed without costs (y). 


Audita querelaJ] This writ is given in order to afford a remedy to 
the defendant, where matter of defence (such as a release, &c.) has 
arisen since the judgment. But the indulgence now shewn by the 
Courts, in granting a summary relief upon motion ( 2 ), has rendered 
this proceedings by audita querela almost obsolete. The reader is 
therefore referred, for information upon the subject, to Bacon’s Abr. 

tit. ^Audita querela,'* and to 2 Sellon, 253 — 258, 2 Saund. 137 e, 

& • 


(q) GUb. C. P. 105; Freein.252. 

(r) Pascnll v. Horsley, 3 C. & P. .3/2. 
(a) Cro. Jac. 301 ; Abbott v. Rugel^, 2 

Mod- 307; Freeiin.252. 

(<) PoHcall V. Horsley, 3 C. & P- 372. 
(u) See. upon this subject generally. 
Arch. PI. & Ev. 321 to 326. 

(x) LytUeton v. Cross, 4 B. 5c Gres. 


117»0D.&R.81. S.C. 

{y) Jkiker v. Morrey, 1 M* 5c P. 138. 
\z) See Wicket v. Cremsr, 1 L. Raym. 
439; Lister v. MundeB, 1 B. 5c P-4^; 
Baker \,Ridgway, 9 Moore, 114, 2 filng. 
41. S.C,; Hanson v. Blakey, 1 Mt & P. 
281. 4 Bing. 493. .S. G. 
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Jurors. ^ who may he. 


Sect. 4. 

Jury. 


1. iVha may^ he Jurors^ 290 to 292. 

2. Challenges i 292 to 297. 

1. Who may he Jurors. 

Who may be jurors.^ All persons^ possessing the property neces- 
sary by law to qualify them to serve on juries, may be jurors; — with 
the following exceptions : viz. aliens cannot serve on a jury, unless 
the jury be de medietate linguee ; (6 Q. 4, c. 59, s. .3) (a) ; nor can 
persons attainted of treason, or felony, or of any crime that is infa- 
mous, unless they have obtained a pardon; (/t/.) ; nor cun any per- 
son who is under outlawry .or excommunication; {Id.)\ nor women, 
unless on a writ de ventre inspiciendo (b). 

Those who are merely exempted from serving on juries, may be 
classed under the following heads: viz. peers; Judges of the Courts 
of record at Westminster; clergymen in holy orders; qualified Ho- 
man catholic clergymen ; qualified protestant dissenting clergymen; 
Serjeants and barristers at-law actually practising; doctors and 
advocates of the civil law actually practising ; attornies and proc- 
tors duly admitted, and actually practising in the courts of law or 
equity, or in the ecclesiastical or admiralty courts, who have taken 
out their annual certificates; officers in any of these courts, actually 
executing the duties of their offices; coroners; gaolers and keepers 
of houses of correction ; members and licentiates of the royal college 
of physicians in London, actually practising ; surgeons who arc mem- 
bers of one of the royal colleges of surgeons in London, Edinburgh, 
or Dublin, and actually practising; apothecaries certificated by the 
court of examiners of the apothecaries’ company, and actually prac- 
tising ; officers of the navy or army on full pay; pilots licensed by 
the Trinity-house of Deptford, Hull, or Newcastle, masters of ships 
in the buoy and light service, and pilots licensed by the lord warden 
of the cinque ports or under any act of parliament or charter in any 
other port ; the household servants of his. majesty ; officers of the cus- 
toms or excise; shcriffii' officers, high constables and parish clerks: 
these sliall be exempt from serving on juries, and their names shall not 
be inserted in the jury lists. (0 (7. 4, c. 50, s. 2). Also, persons exempt 
from serving on juries by prescription, charter, grant, or writ, shall 
continue to enjoy such exemption as they did before this act. (Id.). 
In Middlesex, no person shall be returned to serve on a jury at Nisi 
Prius, who has served as a juror in either of the two preceding terms 
or vacations, having the sheriff’s certificate of having so served ; and 

(<i) But a special juror can be chal- Her v. De/qtard, St M.& R. 406, BB. & 
leng^ for alienage, if at all, only at Cres. 417, S. C. * 
the time when the special jury isstruck. <6) Trial per Pais, 8G. Post, 293. 
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no person shall be returned to serve on a jury at the assizes, who has 
before served on a jury, in Yorkshire within four years, in Wales or 
in the counties of Hereford, Cambridge, Huntingdon or Rutland, 
within one year, or in any other county within two years, having the 
sheriff’s certificate of having so served; (6 G. 4, c.50, s, 42) ; which 
certificate the sheriff is b^nd to give to every common juror serving 
or attending as such, but not to grand or special j urors. (Id. s. 40), 
And if any sheriff sliall return a person as juror within the times 
above mentioned, the Court, on examination and proof of such offence 
in a summary way, may set such fine upon the offender as the Court 
shall think meet. (Id. s. 42). In all these cases of exemption, the 
party, if summoned, should either attend and claim his privilege (c), 
or should get some person to attend for him, who will be able to sa- 
tisfy the Court as to his title to such exemption. 

Qualifications of jurors.^ Every man, between the ages of 21 
years and GO, who shall have within the county in which he resides, 
in his own name or in trust for him, 10/. by the year above reprizes 
in lands or tenements, of freehold, copyhold, or customary tenure, or 
of ancient demesne, or in rents issuing out of such lands or tenements, 
or in lands, tenements and rents taken together, in fee simple, fee tail, 
or for the life of himself or some other person , — or who shsll have, 
within the same county, 20/. by the year above reprizes in lands or 
tenements held by lease fur 21 years or lunger, or for a term of 
years determinable on any life or lives, — or who, being a householder, 
shall be rated or assessed to the poor rate, or to the inhabited house 
duty, in Middlesex on a value of not less than 30/., or in any other 
county on a value of not less than 20/,, — or who shall occupy a house 
containing not less than 15 windows : — shall be qualified and liable to 
serve on juries. (tm. 4, c. 50, 5. 1). 

In London, a Juror must be a householder, or the occupier of a 
shop, warehouse, counting-house, chambers, or office, for the purpose 
of trade or commerce, within the said city, and have lands, tene- 
ments or personal estate of the value of 100/. (6 G. 4, c. 50, s. 50). 

As to special jurors : — all those described in the jurors’ book as es- 
quires or persons of higher degree, or as bankers or merchants, shall 
be qualified and liable to serve on special juries ; and the slferiff or 
^nder-sheriff shall set down their names in alphabetical order, in a 
list to be called the special jurors list,” and shall prefix to each 
name a number ; which numbers shall also be written out on dis- 
tinct pieces of parchment or card, and put into a drawer or box, to be 
kept for the purpose of nominating special juries. (6G. 4, c. 50, 8,31, 
as mentioned ante, 201). 

Upon writs of inquiry executed in London, or In any county in 
England or Wales, the jurors must be qualified in like manner as ju- 
rors at Nisi Prius in the same city, county, &c. ; but if executed in any 
liberty, franchise, city, borough, or town corporate not being a coun- 


{c) Trial per Pais, 87. 
o 2 
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ty, or in any city, borough or town being a county of itself, tlic ju- 
rors may be of the same description as was usual before the passing 
of this act. (6 O. 4, c. 50, s. 52) 

In a jury de medietate (which is allowed only in cases of 

felony and inisdtMneaiior), tlic aliens need not be qualified as above 
mentioned. (0 (i. 4, c, 50, .y. 47). 

How punished for non^al tendance.^ If any man, summoned to at- 
tend on a jury, shall not attend in pursuance of such summons, or 
being thrice called shall not answer to his name ; or if any such man, 
or any talesman, after being called, shall be present but not appear, 
or after appearance shall wilfully withdraw liimself from the presence 
of the Court: the Court shall set such fine upon him as the Court 
shall think meet, and in the case of a viewer not less than 10/., un- 
less sonic reasonable *<^*cuse shall he proved by oath or affidavit ; 
(6 (7. 4, c. 50, s, <18, 51) ; or upon such default at the execution of a 
writ of enquiry, the under-sheriff, &c. may set a fine not exceeding 
51, (fd, s. 53). 

2, Challenges, 

AVhcii a fnll jury appear (c), either party may challenge them for 
cause, — as well the talesmen, (6 G, 4, c. 50, s. 37), as the jurors 
originally returned. 

Challenges are of two kinds: to the array, or to the polls; and 
each of these are again subdivided into principal challenges, and 
challenges to the favour. In this order they shall now be con- 
sidered. 

To the array,] A challenge to the array is an objection to all the 
jurors returned hy the slieritt', collectively (/), not for any defect in 
(hem, but for some partiality or default in the sheriff, or his under 
officer who arrayed the panel (^). This is cither a principal chal- 
lenge, or a challenge to the favour. 

The causes, of principal challenge to the array, are such as the 
following : viz. , {hat the sheriff or other returning officer Is of 
kindred or affinity to the plaintiff or defendant, if the affinity con- 
tinue ; Shat one or more of the jury are returned at the nomination 
of the plaintiff or defendant ; that an action of battery is pending at 
the suit of the plaintiff or defendant against the sheriff, or at the suit 
of the sheriff against the plaintiff or defendant ; that an action of 
debt is pending at the suit of the plaintiff or defendant against the 
sheriff, but not if by the sheriff against the plaintiff or defendant; that 
the sheriff or returning officer holds land depending upon the same 
title with that in litigation between the parties ; that the sheriff, &c. 
is under the distress of the plaintiff or defendant; that the sheriff, &c. 

(it) As to a ‘'good in writs of 471. 

inquiry, see |»oir, Vol. 2. Book 2, Part </) Co. Lit. 156. 158. 

4, Chain 4, Sect. 1. (^>3 Bl. Com. 350. 

(e) See Ret v. Euhnondst 4 B. Aid. 
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is counsel, attorney (A), officer, servant, or gossip of either parly ; or 
is an arbitrator in the same matter and has treated thereof (t). For- 
merly, where a peer was a party, the array might be cliallenged, If 
a knight were not returned of the jury ; but this has been expressly 
altered by stat. 6 G. 4, c. 50, s. 2S ; nor shall any challenge be now 
allowed for want of hundrcdors. {Id. s. 13). 

The causes of challenge to the array for favour, are such as imply, 
at least, a probability of bias or partiality in the sheriff, but do not 
amount to a principal challenge. Thus, that the plaintiff or defen- 
dant is tenant to the sheriff; or that the son of the sheriffihas mar- 
ried the daughter of the plaintiff or defendant; or the like (4:). 

What has been said here, as to challenges to the array, must, per- 
haps, be understood as having reference only to comnmn and not to 
special juries ; for it seems very doubtful if the array in special Jury 
cases can be challenged. {See 6 G. 4, c, 50, #. 27, itifra){l). Nor in- 
deed arc challenges to the array very usual in common jury cases ; 
for if there be an objection to the sheriff, you ntay have the venire 
directed to the coroner, as mentioned ante, 210, 217 ; besides, this ob- 
jection would be a good ground for arresting the judgment (m). 

To the polls.'] A challenge to the polls is an exception to one or 
more of the jurors who have appeared, individually ; and this is either 
a principal challenge, or a challenge to the favour. The causes 
of principal challenge to the polls may be classed under the fol- 
lowing heads — 

1, Challenge propter honoris respectum : as, if a lord of parlia- 
ment be put upon a jury, he may challenge himself, or he may have 
a writ of privilege for his discharge (») ; hut it is doubtful if either 
parly can challenge him, for he is merely exempted from serving by 
stat, 6 O. 4, c. 50, s. 2; vide infra. 

2. Cliallengc propter defectum : that the juror is not qualified to 
serve upon a jury. {See ante, 291). Thus, that he has not sufficient 
property, or is not otherwise qualified, as required by stat. 6 G. 4, c. 
50, (see ante, 291), in which case he shall be discharged, if the Court 
be satisfied of the fact; (6 G. 4, c. 50, s. 27) ((^); but this does not 
extend to special jurors : that he is an alien {p), excepting, of course, 
where the jury are de medietate linguce ; (6 G. 4, e. 50, s. 3) ; ' or the 
juror be a special one (</) ; that he is within the age of tw'enty- 
one (r); or that he is an idiot or lunatic {s ) : so if a woman be im- 
panelled, she may be challenged propter defectum sexus {t), unless 


(h) Bapliav. Lucas, Cown. 112. 

(0 Co. Lit. 150. 

(At) Id. 

(O Rexv. Jvhnton, 2 Str. 1000; Rex v. 
Rurridge, 1 Str. 593, 2 L. Raym. 1364, 
s.c. 


(m) Baplisv. Lumn, Cowp. 112. 

<n) Co. Lit. 15); 2 Hawk. c. 43, s. 11; 
3 Bl. Coin. 361. 


io) Co. Lit* l.)6. 
iP) 1*1. ^ 

( 9 ) Semb. Rex v. liespard, 2 M. & H. 
406, 8B.&C.417. S.C. 

(r) Co. Lit. 157; and see 6 G. 4, c. 50, 
g. 1 ; ante, 291. 

(») Gilb. ('. B. 95. 

(O 3 B). Com. 302. 
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impanelled on the writ de ventre inspiciendo (u). But a matter 
widch merely exempts a man from serving on a jury, and does not 
incapacitate him, can never be a cause of challenge ; and it is 
said (e) that if a person, thus exempted, be summoned, and appear, 
he cannot excuse himself from serving on a jury, if there be not a 
sufficient number of jurors without him. 

If a juror he erroneously named in the disiringa^^ panel, &c. and 
sworn by .'»uch wrong name, — if the error be in the Christian name, 
it amounts only to a matter of challenge, and cannot be objected to 
after verdict («>) ; if in the surname, (particularly where the person 
serving is not the same that was intended to be summoned), the 
Court have, in such a case, set aside the verdict {x ) ; but in another 
case (//), the Court held that it w'as discretionary with them to grant 
a new trial in such a case, or not : and that they would not do so, 
unless the mistake as t0 the juror had been productive of some 
injusti(V. 

3. Challenge propter affectum : by reason of some supposed bias 
or partiality. Thus, that the juror is of kin to either party, within 
the ninth degree (i), or, according to Lord Coke, however remote 
the kindred (a ) ; — lliat there is aflinity or alliance by marriage be- 
tween the juror and one of the parties, if such affinity continue, or 
there be issue of the marriage alive; for otherwise it would be but a 
challenge to the favour (6) ; — that the Juror is godfather to the party’s 
child, or the party godfather to the juror’s child; — that the juror has 
land which depends upon the same title as the land in i|iiestion ; — 
or, in a cause where the parson of a parisli is party, and the right to 
the church comes in debate, that the juror is u parishioner, is a good 
cause of challenge ; and so in all other eases where the juror has an 
interest in the action, direct or collateral ; — that the juror has before 
given a verdict in the same cause, or upon the same title or matter, 
though between other parties ; — that he was clioscii arbitrator in the 
same cause by one of the parties, and had entered upon an examina- 
tion of it ; but otherwise, if he were chosen indifferently by both 
parties; — that he is counsellor, servant, or of fee, of either party (c); 
that he is tenant of cither party (d) that he is of the same society 
or corporation with either party (c) ; hut, that he is his fellow- ser- 
vant, ii but a challenge to the favour (/) ; — that he has taken infor- 
mation of the case, before he is sworn (^g) ; — that he has declared his 
opinion of the ease beforehand (A); — that since he has been returned, 


pi) See case, I'ro. El. 

500, ante, 

(r) a It.iwk. c. 4a, s. 2<». 

(tel »'Mi.r/v. Thorn, WIUe«. 4aB; Hill 
V, 'I VI VZiist, I'M (a), 2 Motwe m. 
Si* i\‘. 2 Burn, 

(r) iVM'iiNiJt V. WWles. 484, 

Barnes, 4aa, S. ti 

Taunt. 44k^ 2 Marsh. I.>4, S.C.: and sec 
Hufseii V. Utdl, Uanics, 4S5. 


(y) Hilt V. > 12 East, 229. 

j :;) Finch, L. 401 ; 3 Bl. Com. 
la) Co. Lli. 157. 

(b) Id, 

{€) Id. 

{d) Glib, C. B.95. 

(e) 3 Bl. Com. 363. 

(/) Co. Lit. 157. 

Iff) 2Ha]e,:)0(i. 

{h) 2 Hawk. c. 43, sett. 2«. 
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he has eaten or drunk at the expense of one of the parties (i) ; but, 
that one of the parties has lately been entertained at the juror's 
house, is only matter of challenge to the favour {j) ; — that one of 
the parties has laboured the juror,* and given him money or other 
thing for giving his verdict ; but if the party only labour the juror to 
appear and act conscientiously, it is no matter of challenge whatever; 
— that an action, implying malice or displeasure, is pending between 
the juror and one of the parties ; but if not implying malice, fisc, it is 
but matter of challenge to the favour (A*). 

4. Challenge propter delictum: when, for some act of the juror, he 
has ceased to be, in consideration of law, probus et Icgalis homo. 
Thus, that he has been attainted of treason or felony, or convicted of 
any crime that is infamous, of which he has not obtained a free par- 
don ; (G G. 4, c. 50, s. 3); or that he is under outlawry, or excom- 
munication. {Id). 

The challengo to the polls for favour is of the same nature with 
the principal challenge propter affectum^ but of an infetior degree. 
The general rule of law is, that the juror shall be indifferent ; and if 
it appear probable that he is not so, this may be made the subject of 
challenge, either principal or to the favour, according to the degree 
of probability of his being biassed. The cause of a principal chal- 
lenge to the polls, we have seen, is such matter as curries with it, 
prima facicf evident marks of suspicion either of malice or favour. 
13ut when, from circumstances, it appears probable, that a juror may 
be biassed in favour of or against either party, and yet such circum- 
stances do not amount to njatter for a principal challenge, it may 
then be made a challenge to the favour. The effect of these two 
species of challenge is the same ; the only difference between them 
is in the mode of trying them. 

When ami how to be made.] No challenge, cither to the array or 
to the polls, can be made, before a full jury have appeared (1). It is 
immaterial which party challenges first ; but the party who first be- 
gins to challenge must finish all his challenges before the other be- 
gins ; otherwise he is precluded from making any further challenge. 
Also the challenges of the party who challenged first, shall be first 
tried (w). ^ 

The challenge to the polls is made ore tenus ; and it is not in ge- 
neral required that the party challenging shall immediately declare 
his cause of challenge, unless there be not a sufficient number of 
jurors remaining on the panel, or that the other side challenge touts 
par avail (n). Hut if the juror were formerly sworn in the same 
cause, and be now challenged (in which case the cause of challenge 
must have arisen since the juror was before sworn) ; or if, after a 


(•> Co. Lit. l.>7. 

(j) Amm. 3 ijalk. til. 
(*) Co. Lit. 157. 


it) 2 Hawk. c. 4.3, sect. I. 
(w) Tr. per Pah, 144. 
fn) Id. 143. 
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challenge to the array is tried and overruled, the party challenge the 
polls ; the party must declare his cause of challenge presently (o). 
If a juror be challenged, and the challenge tried and overruled, he 
may still be challenged by the opT[>osite party (p). 

The challenge to the array must be in writing. It may be in the 

following form : ** And now at this day^ to tvit, on , come as 

well the aforesaid J. S. as the aforesaid J. N. by their respective at- 
iomics : and the jurors of ike jury, impanelled, being summoned, also 
come i and hereupon the said J, N. challengeth the array of the said 
panel ; because he saith that [here set forth the matter of challenge 
with certainty and precision]. And this he is ready to verify, where- 
fore he prayoth judgment, and that the said panel may be quash- 

ed(qV 

How tried.] As to chuillengeH to tlic array, it lies entirely in tlie 
discretion (if the Court hOw they shall be tried; soHsetimes they are 
tried by two of the coroners, sometimes by two of the jury (r). If 
the chulleuge, howc'\'er, be a principal challenge, it may be tried by 
the Court itself, without the aid or intervention of triers. 

If the array he (juashed as to the sheriff, a new venire shall he 
awarded to the coroner ; if quashed as to the coroner, then the venire 
is awarded to persons appointed by the Court for that particular 
purpose, called elisors, to whose array no challenge is allowed (s). 
If the array be not quashed, the party may tlicn make his challenges 
to the polls. 

Challenges to the polls, if to the favour, arc thus tried: If two 
Jurors have been already sworn, they shall try the challenge ; if not, 
the Court appoint two indifferent persons to try it, and who are 
thence named triers. If the triers try one juror, and he be found 
indifferent, he shall be sworn ; and then he and the two triers shall 
try the next. When another is found indifferent, the two triers shall 
be superseded, and the two first so svrorn on the jury shall try the 
next(0« The following oath is previously administered to those 
who try the challt*iigc : “ You shall well and truly try whether J, S, 
[the juror challenged] stand indifferent between the parties to this 
issue; so kelp you God** (u). But where the challenge to the polls 
is a privcipal challenge, it U tried by the Court, without the aid or 
intervention of triers. And jiideed in both cases, of principal chal- 
lenge and challenge to the favour, the associate or clerk of Nisi 

(o) Co. l.it. 158. sum of money towards defraying the 

ip) id. expenses of the suit. Id.; — and see a 

(y) See the form of a challenge to the counterplea to this last challenge, and 
array. Chit. Forms, lf»8j that the jury a demurrer to the counterplea. Id. See 
were returnod'at the instance of the also, T^.per pais, 158 to 104; JO Went, 
party, 2 Bum. J.608;— that the sheriff 472; 2 Rich. Vrac. C. B, 180; Lih Ent. 
It of kin to one of the parties. Id.;— 472. 

that the sheriff is an alderman, and in- <••) 2 Hale. 275. 

terwted In the event of the trial, Cr. U) Co. Lit. 158. 

Clr. ConifK Ittt;— that the sheriff is a (fl Id, 

citixen and a freemait, andhas |mld a tu) .inon. 1 Salk. 152. 
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Pritts, upon your intimadng to him aii objection to any particular 
person in the panel, will in general refrain from calling him. 

The juror himself may be examyied as to the matter of challenge, 
provided it do not tend to his dishonour or discredit (x). 

After the challenge is decided, if the juror be found indifferent, he 
is immediately sworn on the jury ; if otherwise, he is desired to quit 
the jury-box, and the officer proceeds to swear the next juror, if not 
challenged. If a juror be challenged and rejected, he cannot after- 
wards be sworn as a talesman (y). 


Sect. 5. 


Demurrer to Evidence, and Bill of Exveptio7is. 


1. Demurrer to Evidence, 297. 

2. Bill of Except iofis, 208. 


1 . Demurrer to Eridcnce. 

When you think that the facts proved do not maintain the issue, 
the question whether they do or do not being merely a question of 
law, you may, if you wish, withdraw it from the consideration of the 
jury, and have it decided by the Court, by demurring to the evi- 
dence (z). This demurrer, however, is not so much in use as for- 
merly ; for the effect of it may, in general, be obtained upon motion 
for a new trial (a). • 

A demurrer to evidence admits all the facts proved, but alleges 
tliat they are not sufficient to maintain the issue. The Court, upon 
a trial at bar, or the Judge at Nisi Prius, are hound to receive it, if 
tendered ; and if they do hot, it is a good ground for a bill of excep- 
tions (6). If they admit it, the associate is usually ordered to take a 
note of the testimony, which is immediately signed by th% counsel 
on both sides ; and the demurrer being, afterwards drawn up in form 
from it, and engrossed, is tacked to the postea, and remitted to the 
Court above (c). 

Upon the demurrer being allowed, the jury may proceed to assess 
the damages conditionally; or, nfterwanh’, if Judgment be given for 
the plaintiff on the demurrer, they may he* assessed by another jury, 


(x) Co. Lit. 15H; Anon. ISalk.Urt. 
(y> Purkerx. Thomttm, 2 Ld. Raym. 
1410, 1 Str.640. S.C:. 

<s) See Gibgon v. Hunter, 211. Bla- 
20.5; Buiketey v. Butter, 2 1). & i'res. 
44.'>, 3 D. «rU. 625, S.C. ; \tiUrr IVan *', 
1 C.& P.235*. 240. 


{a\ 3 HI. C om. 372,373. 

<//) GitMon V. Hunter, 2 11. BL 208. 

(<•* Bui. N. P. 313. See form of de- 
murrer to evidence, CJhit. Forms, lti9; 
of a joinder by a defendant. Id.; by 
plaintiff. Id. 1/0. 
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upon a writ of inquiry (t) ; and the iatter is said to be the most 
usual course (/c). 

Upon a demurrer to evidence^ jf the evidence be matter of record 
or other written evidence, the opposite party must join in demurrer ; 
and the same in the case of parol evidence, provided it be certain and 
positive. But if parol evidence be either loose and indeterminate or 
circumstantial merely, the opposite party may join in demurrer if he 
wish it, but lie cannot be obliged to do so, unless the parly demur- 
ring distinctly adniif, upon' the record, every fact and conclusion 
which the evidence conduced to prove (/). 

Ill arguing a demurrer to evidence, no advantage whatever can be 
taken of any defect in the pleadings (m). But after execution of the 
writ of iii({uiry, a defect in the pleadings may, of course, be taken 
advantage of upon motion in arrest of hnul judgment (?i). 

In giving Judgment upon a demurrer to evidence, the Court will 
infer, from the evidence demurred toj every conclusion the jury could 
have inferred from it, had they been allowed to give a verdict (o). 
lint where a demurrer is so negligently framed, that there is no cer- 
tainty in tlie statement of the facts proved, the Court, instead of 
giving judgment upon it, will award a venire denovo{^p). 


2. Hill of Exceptions, 

If the Judge, at the trial pf the cause, cither in his direction oi 
decision, mistake the law, the counsel on either side may require him 
to seal a bill of exceptions (^). It must, however, be upon some 
point of law, cither in admitting or refusing evidence or a challenge, 
or in some matter of law arising upon fact not denied, in which 
either party U overruled by the Court (r). On a bill of exceptions 
the case always goes to the jury (s). If the Judge allow the matter 
to be evidence, but not conclusive, and so refer it to the jury ; as, for 
instance, where the probate of a will was produced to prove a de- 
vise of a term of years, and the Judge left it to the jury, it was holden 
that a bill of exceptions would not lie (I). Also, as a bill of excep- 
tions can only be available on a writ of error, consequently, where 
a writ of error will not lie, there can be no bill of exceptions («)• A 
bill of es^eptions rnay be tendered, as well at a trial at bar as at Nisi 
PHm (u:). 

The bill of exceptions must be tendered at the trial. Like the 


(i) Oirf V. liirkbeck, 1 Doug. 222, w. 
{k) Utinyuf v, NfwtHyttf t'ro. far. 

See tbnu of entry , wliere the jury 
arc ilischarcoii without asse^lng da- 
mages, Chit, fokms. Util; and where 
they assess damagas conditionally, id. 

</) See Gibson v. 2 H. Bl. 

107 to See the form of a iolnder 
by plaintiff f hit. Forms, ICU; by the 
defendant, Id. 170. 

fm) CVrf V. BirAtec*, 1 Doug. 218 to 


in) Id. 222. 

(«i i'tH'kitedgc V. Fafufftaw, 1 Doug. 

no to IM, 

(if) V. Hnniert 211. Bl. 201). 

(V> 3 Bl. Com. 372. 

(r) Bui. N, P. ;U(>. 

(SI MUitfr V. fVarre, 1 (?. & P. 2,'li>, 
240 

(/) Chiefteiker v. PhUit*8$ T. Raviii. 
4n>. 

<«r) Rec V. inhabifantit of Preston, 
Ilardw. 249; Bui. N. P..31G. 

Thruston v. Statfi/nt, 3 Salk. J55. 
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demurrer to evidence, the substance of it must be reduced to writing 
at the time the objection is made, although it need not then be 
drawn up in form (y). If the exceptions be truly stated in the bill, 
the Judge should affix his seal to^t; but otherwise, If the bill con- 
tain matters false or erroneously stated, or matters wherein the party 
was not overruled. If the Judge refuse to sign the bill, the party 
grieved may have a writ upon stat. Westm. 2nd (13 Ed. 1) c. 31, re- 
citing the form of the exception taken and overruled, and command- 
ing quod si ita est^ tunc sigilla vestra apponatis and if the writ 
be returned, quod 7 wji ita est/* the party may have an action 
against the Judge for the false return (x). If the bill be sealed, 
both parties are concluded by it as to the truth of the matters con- 
tained in it, and the adverse party cannot afterwards aver the con- 
trary, or even supply an omission in it (n). 

If the bill of exceptions be not tacked to the record, it is necessary 
that the whole record should be set forth in it (&); but if tacked to 
the record, it then merely states the proceedings after issue joined, 
and the exceptions (c). 

As soon as the bill of exceptions is completed, and that judgment 
hasS been given upon the verdict, &c. the mode of proceeding is by 
bringing a writ of error on the judgment, and having the matter de- 
termined in a Court of error; for it cannot be determined by the 
Court in which the record was made up, as in the case of a demurrer to 
evidence (</). And bringing the writ of error, before the party has 
obtained the Judge’s signature to the bill of exceptions, is deemed a 
waiver of the bill of exceptions (e). But where the defendant had 
sent the plaintiff a copy of the bill of exceptions in order to his con- 
curring in the statement of facts, and at the same time sued out a 
writ of error, the Court of Common Pleas held that the plaintiff had 
no right to retain the bill of exceptions, in order to frustrate the writ 
of error, on the ground that the defendant had waived it by 
suing out such writ (/). And where. the defendant below tendered 
a bill of exceptions and afterwards brought error, the bill of excep- 
tions not having been ready when the writ of error was returned, the 
Court, on consideration of the circumstances, allowed it to be tacked 
to the record afterwards (g). 

Upon the return of the writ of error, the Judge is called upon to 
confess or deny his seal (h); and if he confess it, the proceedings are 
then entered upon record, and the party assigns his errors (i). 

(t/) Bui. N. P.316. (ti) Dillon v. l^rker, 1 BhMr. 17, II 

(s) Id.; 2 Inst. 420; and see Rawer, Price, S. C. 
lirenton, 3 M. 4^ R. 266. {/) Willans v , Tmlgr, 0 Bing. 512* 

(а) Show. P.C.120; Bui. N,P.3ir». iff) See Taplor 2 B. A: 

(б) See the form, Bui. N. P. 317; Adol.846. K ^ 

Tidd, Forms, 327- (*) Rast. 

(e) See the form, Bui, N. P. 31W; (1) 2 Lutw. 006; and see, as to 

Chit. Forms, 170- the proceedings on a bill of exceptions 

(d) Davenport v,TitrreU, I Mf,BLG79* generally, Jfon^g^v. Leach, 3 Bur. 1602 
Lofft, 84, S. C. to 1742, 1 W. Bl. 555, S. C.; Tldd, 882. 
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% 

The judgment on the writ of error is, that the former judgment be 
either affirmed or reversed (7). If reversed, a venire de novo is- 
sues (^r), which must be returnable in this Court where the record is, 
although the judgment may have been given in the Common 
Pleas (/). It must be observed, as to costs, that when the bill of 
exceptions has been tendered by a defendant, the Court of error can- 
not award him his costs of the trial, &c. upon reversing the judg- 
ment (w) ; but they may, the costs of the proceedings on the bill of 
exceptions (»), as to which, the Court in which the cause was com- 
menced have no authority to interfere (o). 

Although the regular mode of proceeding upon a bill of excep- 
tions is by writ of error ; yet the Court in which the record was 
made up in order to prevent delay and expense, will, in general, be- 
•forc Jiiclgmcnt, give you the effect of a writ of error, upon a motion 
for a new trial. But where a bill of exceptions has been tendered, 
you cannot obtain a rule for a new trial without first abandoning the 
hill of exceptions (/>). 


Sect. Ck 


Nonsuit , 

If the plaintiff find that his evidence is not sufficient to maiiuaiu 
his case, he may elect to he nonsuit, in order that he may have an 
opportunity of bringing it on again, cither in another shape, or when 
better prepared with evidence ; for after a nonsuit, which is only a 
default, he may commence another suit against the defendant for the 
same cause of action (7); but if a verdict' be onctf given, and judg- 
ment follow thereon, he is for ever barred from suing the defendant 
upon the same ground of complaint. 

When a plaintiff submits to a nonsuit, it is done usually after he 
has stated his case or closed his evidence, or after the defendant’s 
case is closed and before the Judge has summed up; but it may be 
donont any time before the jury have actually delivered their ver- 
dict (r). Jtis entirely optional, however, with the plaintiff, whether he 
will submit to a nonsuit or not ; he cannot be compelled to do so, 
but may insist 011 the case going to the jury, and take his chance of 
the verdict (s). 


U) TWd.fMW. 

(A ) Ihtviejtx. Pierce, 2 T. R. 125, 12G. 
(/) V. IMiv, 3T. R.:i<). 

(m) /W/v.Pipf 5 East, 4!», 2 Esp. 

712. S. 

In) iiardtier v. haillie, 1 B. & P. 33, 6 
T. R. S, C\ 

(o) 

< p) Hoc d. Hvbertc v. Hobertc, 2 Chit. 
Rep. 272. 


( 7 > Dot he cannot arrest him in the 
seconil action without a Judge's order, 
if he was arrested in the first. IR. H. 2 
W. 4 . r. 7). 

(r) See 3 Bi. C^om. 37l>. 

(#) Watkins v. Tourers, 2 T.R. 275 to 
2ai ; .tfinc'/im v. Ocnient, I B.&Ald.252; 
and see Ward v. Mason, 9 Price, 21>1 ; 
FJu'orthy v. Bird, 13 Id. 222, M *Clel. 60, 
S. C. 
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In general it is only in cases where a verdict can be given, that 
the plaintiff can be nonsuited (t). And it is said that he can only be 
nonsuited at the defendant’s instance ; therefore, when, after a cause 
was called on and the jury sworn, neither counsel, attornies, parties 
nor witnesses appeared, it was holden that the only way was to dis- 
charge the jury, for the plaintiff could not be nonsuited (m). But the 
plaintiff may be nonsuited in an undefended cause (^). Where a point 
is reserved at the trial, a nonsuit may be entered on issues found for 
the plaintiff, notwithstanding there may be issues on the same record 
found for the defendant (i/). Where one of two defendants allows 
judgment to go by default, and the other goes to trial, the plaintiff 
may be nonsuited, though It was formerly held otherwise (s;). So, after 
a plea of tender, the plaintiff may be nonsuited (o). So he may, after 
payment of money into Court (6). 

If a cause be carried down to trial by proviso and the plaintiff does 
not appear, he should be nonsuited (c) ; in such a case, however, 
where a verdict was taken for the defendants by mistake instead of 
a nonsuit, the Court w'ould not set such verdict aside, unless the 
plaintiff would consent to a nonsuit being entered (d), 

A nonsuit can be recorded only at Nisi Priusy and not by the 
Court in banc (e). Frequently at Nisi Prius, however, when it is 
doubtful whether the action will lie or the like, the Court allow the 
plaintift' to take a verdict, with liberty to the defendant to enter a 
nonsuit if the Court above should, upon application, be of opinion 
that the action did not lie. But without such leave, the Court above 
have no authority to order a nonsuit to be entered (/). 

Upon being nonsuited, the plaintiff is liable to costs, in the same 
manner as if the defendant liad obtained a verdict (g). 

As to a judgment of nonsuit or nonpros for not declaring, replying, 
&c., see VoL 2, ./i. 4, Pt, 1, Ch. 18, tiU “ Judgment qf Nonpros,'* 
And as to a judgment as in case of a nonsuit, also VoL 2, B. 4, Pt. 
1, Ch. 24. 

if the Judge at Nisi Prius nonsuit the plaintiff through mistake, 
the Court, upon application,' will set aside the nonsuit (/(}. But the 
Court will not set aside a nonsuit voluntarily suffered by the plain- 

(0 See Hmth v. H'alker, 2StT. 1117. ner> 7 T. R. 372; Rogers v. AfCarthp, 
<M) Amoid V. Johrutim, 1 Str*267* 3 108. 

(r) Hothead v. Abrtthnnui, 3 Taunt. (c) 2 Saund. 336fe/ Mann v. Lovejopt 
»1 : and see Treacher v. Hinton, 4 B. & R. & M. 357: Sytneo v. Larby, SC.lSs P. 
AW. 413; 1 M.& R.2«l,«. a58. 

iy) Shephed'd v. liiehop vf Cheeler, 6 (f/) Hodgmm v. Ft^rster, 1 B. dt Cre#, 

Bing. 435. no, 2D. & Il.221,S.C. 

(;) Murpfty V. Honlatr, 5 B. & Cres. le) See Gfjrdener v. Ijgsds, 1 WUi. 
17S, 7 O. dc R. 818, S. C. ; Jtnwe v. Gib- 301 ; Hicks v. Young, Bl H Mt, 458. 

5 B. & t'rcs. 78«. « O- & R.5<«, S, {/) Af inchin v. ClcTned^B. tk Aid. 
i ; sed ride Hannay v . Smith , 3 T. R. 252 ; fVatktne v . Totoers, 2T;R.275 to281 . 
062; fVellerv.Ctoyttm, 1 Bur.35B; Har- jg) Camenm v. ReywAds, Cowp. 407, 
ris V. Uutterlcy, Cowp. 483. 2 il.& P.376, S.C.; IMvila V. Herring, 1 

in) Andersfm v. Sheiw, 11 Moore, 44, Str. 300. See the forms of postea, judg- 
3 Bing. 2i>0, 2 C. A P. 85. S. C. ment and execution, Ufioii a nonsuit, 

{b) Gutteridge v. 2 H. Bl. 374; Chit* Forms, 171 » 172. 

and see 2 Esp. 482, n.; Burstatl \. Hor- [h) Sadter v. Evans, 4 Bur. 1004. 
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tiff, in order to let him in to plead de novo (t) ; nor will they set it 
aside, it should seem, on the ground that the case ought to have been 
fubmitted to the jury, unless this were desired on the part of the 
plaintiff at the trial of the cause (/*). The Court, however, as a mat- 
ter of indulgence, will, in some cases, set aside a nonsuit upon pay- 
ment of costs, and a peremptory undertaking to try at the next sit- 
tings or assizes, whether the plaintiff has been nonsuited on account of 
the non-attendance of his witnesses, or the like (/). If set aside 
upon payment of costs, such payment is a condition precedent to the 
setting aside of the nonsuit ; and until it be made, the plaintiff can- 
not proceed to another trial (m). 


Sect. 7. 
^''erdicL 


1. Verdict 302 to 307. 

2. Damages^ 307 to 313. 


1. Verdict, 

The verdict is either general or .special. The jury may undoubt- 
edly, ill all cases, give a general verdict, thus taking upon ihemsolves 
to judge of both the law and the fact. Or, (as is most usual, where 
the questions of law arising in the case are doubtful), they may give a 
special verdict ; that is, they may find the facts of the rase specially, 
leaving to the Court the application of the law to the flicts thus 
found («)• Or they may find a general verdict, subject to a special 
case. These shall now be separately considered. 


General verdict.] A general verdict is given viva voce by the jury, 
thus: “ We find for the plaintiffs damages [20/.], costs 40**.;” or, if 
for t\je defendant, then merely “ JVe find for the defendant.'* If 
there be several counts in the declaration, and they find for the plain- 
tiff on some, and for the defendant on the rest, the verdict is then 
given thus: ** JVe find for the plaintiff hfi the 1**/, and 4/A, issues, 
damages [20/.], costs 40^. ; and for the defendant on the lird, 5th, and 
5th issues,** In replevin, however, if the jury find for the defendant, 
they must find damages and costs, as in other cases where they find 
for the plaintiff. This verdict i& afferwards entered in form, in what 
IS termed the postca, indorsed upon the Nisi Prius record (o). 


(0 HufffthmmW f» Bur. 2092. 
(Xr) Khiffntl v Jtafrir, 1 Taunt. 10. 
253^ V. (Mt7es/, 1 B. & Aid. 

(»») NiiMjtv. liozim, 13 East, 10.%, 

(fi) Co. Lit. 220; and see stat.Westiu. 


2, (13 E. 1), C.30, sect. 2. 

(«) As to the form of entering the 
verdict on the postca, see the Jst sec- 
tion of the next chapter; ami see Chit. 
Korms^ 177- 
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General Verdict — Special VerdicU 

A verdict must comprehend the whole Issue or issues submitted to 
the jury in that particular cause; otherwise the Judgment founded on 
it may be reversed (p). As where a jury found Not Guilty as to part, 
and gave no verdict as to the rest, the judgment was reversed {q). 
But where the jury, in debt on bond, and nil debet pleaded, found nit 
dehet to part, and debet to the rest, it was holden sufficient after ver- 
dict (r). In an action in form ex contrcmin against several defen- 
dants, the verdict must be found against all of ^em («) ; but this is 
not absolutely requisite in an action in form ex delicto^ unless tl>e plea 
of one or more of the defendants be such as shews the plaintiff could 
have no cause of action against any of them {t). In assumpsit against 
several defendants as executors, with a plea of ne unques executor, 
the plaintiff may have a verdict against the real executor on the crounts 
laying the promises by the testator; and the other defendants may be 
discharged (m). On a plea by several executors, that they have fully 
administered, if some are shewn to have assets in their hands, and 
the others not, the latter are entitled to a verdict (x)» Also, after a 
plea in abatement for nonjoinder, if the plaintiffbrings another action 
against the defendant who pleaded that plea and the party named 
in such pica, but fails in the second action in proving that that party 
was a contracting party, a verdict may nevertheless be found against 
the original defendant. (3 & 4 4, c. 42, s. 10 ; post, VoU 2, Sook 

2, Part 1, 469). Where, in an action on a promissory note, and also 
for goods sold and delivered, the plaintiff proved the delivery of the 
goods before the note was given, and did not shew the consideratioa 
of the note to have been distinct from them, it was ruled that the de- 
fendant must have a verdict on one of the counts, and that the plain- 
tiff could not take a verdict on one, and have the jury discharged 
from giving a verdict on the other (y). 

SpecAal verdict,^ A special verdict must state the facts proved^M 
the trial, and not merely the evidence given to prove those fa^ts; 
otherwise the verdict will be insufficient, and the Court will award a 
venire de novo (a;). But deeds should not be set out in it in hac mrha^ 
but merely the substance of them stated, unless the question in dis- 
pute rest on their construction. (R. M. 1654, s. 20). Vet if the ver- 
dict state the contents of a deed, and aUo set out the dead in hoc 
verba, the Court will not regard the collection the jury have madaof 
the substance of the deed, but the deed itself as set forth (a). Also 
a negative need not be found in a special verdict, unless when neces- 
sary to shew that some matter therein ment^ried does not come within 
a particular exception (b), 

(p) MUXer v. Treta, 1 Ld. Raym.324. 

Iq) CkUtle V. Andrews, 3 Salk. 372. 

(r) Hddt^ V. StUcJt, 2 Salk. (j64. 

{») Porter v. Harris, 1 Lev. «3; Ca. 

Piac. C. P. 107; Hannav v. Smith, 3 

T.R.a62. 

(f) Biggs V. Benger, 2 Ld. Raym. 1372, 

1 Stra. 610, S.C.; Jones v. Harris, 2 
Str. 1100; Id. 1222. Qtuare as to the 
aetkm of detinue ? see Uarth v. How- 
ard, 6 C. & P. 346. 

(u) Chi/IUhe V. Frasikiin, 1 M. & M. 


146. 

(r) ParmneYs. 
(y) Mutrie V. 
nd I 


, M.drM.322; 

Bond V. Ruet, 2 C. & P. 342; 


Paweiiv* Sofinett, 3 Bing. 381, 1 1 Moore, 
330, S. C.; Marraek v. EUie, 1 M. At R. 
311; CSmw^ V. Diggofis, 211. & Aid. 546. 

{z) Bird V. Appleton, 1 East, 111, H 
T. R. 362, S. C. ; Hubbard v. Johnstone, 
3 Taunt. 200. 

(o> Vaugh.77- 

(6) Mapor of Nottingham v. Lambert, 
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The spedal verdict is dictated by the Court at the trial, and signed 
by counsel on both sides, before the jury are discharged. If, in set- 
tling It, any difference of opinion arise about a fact, the opinion of the 
jury Is taken, and the fact is stated accordingly (c). Let the plain^ 
tiff', attorney get the special verdict drawn, from the minutes taken at 
the trial, and get it settled and signed hy counsel; then deliver it to 
the attorney of the defendant, who, after getting it settled and signed 
hy his counsel, will re^deliver it to you. If the counsel differ in tlte 
mode of settling it, the Judge who tried the cause, being attended by 
the parties and their counsel, upon summofts, will settle it according to 
his notes. {Tide post, 306). When settled, leave it with the clerk of nisi 
prius if in a town cause, or with the associate if in a country cause, 
and he will make out a copy of it for eachparty. Knter the proceedings 
on the roll, (as directed ante, 222), to the entry of the special verdict 
inrlusive, and docket and file it of record. Alake out a mot ioti- paper 
far a concilium anil get it signed by counsel ; take it to the clerk of the 
rules, and draw up the rule ; pay him 6s. 6d. ; carry this rule to the 
office of the clerk of the papers, and he will enter the cause for argu- 
vtent ; serve a copy of it on the dejendant^ s attorney. And lastly, copies 
of tiw proceedings must he made out upon urtstajnped paper, and one 
delivered to each of the Judges; by the plaintiff , to the Chiif Justice 
and the senior Judge ; by the defendant, to two oj the remaining Judges. 
The cause must be st t down for argument within four days after the 
day in banc, unless the Court, upon a proper application grounded on 
affidavits, think proper to enlarge the time. And the paper books, or 
copies of the proceedings above mentioned, in causes entered for ar- 
gument on Tuesdays, shall be delivered to the chief and three puisne 
Judges sitting in the higher Court (r/) on the Saturday preceding; 
and in those entered for Fridays, on the Tuesday preceding, (It. T. 
40 G. 3); and the exceptions intended to be insisted upon in argu- 
ment must be inserted in the margin. (Id. and It. H. 38 G. 3). If 
the paper books be not delivered, the cavtse will be struck out of the 
paper. (MS.J2. 1814). But If either party neglect to deliver the 
hooks, the other may deliver i '1, and be allowed for them in costs (e), 
and may then move fur judgment without argument. 

The cause will be called on for argument in the order In which it 
stands in the paper. The plaintiff ’s counsel then states the pleadings 
shortly, and the special verdict at length ; and then argues the case. 
The defendant’s counsel is next heard in answer; and lastly, the 
plaintiff’s counsel is heard in reply. Only one counsel on each dde 
can be heard. The Court then deliver their judgment. If the Judges 
coincide in opinion, they deliver their opinions in the order of their 
precedence; but if they diflier, then they deliver their opinions in an 
inverse order, namely, the junior puisne Judge first, then the second 
puisne Judge, then the senior puisne Judge, and lastly the Chief Jus- 
tice. 

It is a settled rule that the Court will intend nothing in a special 

Wities, 117* form of a special ver- 183. 

diet. Chit. Forms, 174. (cO 1 Dowl. P. C. 88. 

(c) 1 B%ir. in Pref. iv. ; and see R. M. (e) Fulham v. Bagshaw, 1 B. ft P- 
J884* sect. 8u; HtU^. Votes, 8 Taunt. 292; and see R. M. 17 C. 1. 
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verdict but what is found by the jury (^) ; therefore, where a verdict 
found a recovery, the Court would not presume a writ of seisin exe^ 
cuted, although the recovery would be ineffectual without it (/<)• Yet 
with this exception, the Court will, id general, construe a special ver- 
dict in such a manner as to give effect to it if possible. Therefore, 
where a special verdict stated that the defendant by his deed “grant- 
ed” to the plaintiff the property in question, in a case where a re- 
lease would have been the only effective conveyance, the Court con- 
strued the special verdict as if it stated a release ; although it would 
have been otherwise, had tiie point arisen upon the construction of 
pleadings (t). So, where a verdict found that was the son of H,, 
without stating that he was the heir also, the Court said that, as it 
was in a verdict, they would intend yt. to be the son and heir of If., 
no other person being therein found to be heir (A), Where a verdict 
stated an offence to have been committed corftra formam statuti, 
where it could not have been so, the Court rejected the words contra 
formam statuti altogether as surplusage (/). Also, where the verdict 
found that J.S, ** demised** for life, and afterwards stated that there 
had been no livery of seisin, the Court rejected the matter of con- 
clusion as surplusage, and held that there had been no demise (m). 
As to the cases in which the Court will allow a special verdict to be 
amended, sec VoL 2, Hook 4, Pari 1, Chap. 28. In cases where it 
cannot be amended, and it is so defective that the Court cannot give 
judgment on it, a venire de novo must be awarded (rt). 

After the Court have decided the case, the party in whose favour 
the decision is, may immediately sign judgment, tax his costs, and 
sue out execution, without giving any rule for judgment (o). 

Special case,^ Also, where a difficulty in point of law arises, the 
jury may, instead of finding a special verdict, find n general verdict 
for the plaintiff, subject to the opinion of the Judge, or the Court 
above, on a special case stated by the counsel on both sides v/ith re- 
gard to the matter of law; which has this advantage of a special ver- 
dict, that it is attended with piuch less expense, and obtains a much 
speedier decision. On the other hand, however, as nothing appears 
upon the record but the general verdict, the parties are hereby pre- 
cluded from the benefit of a writ of error, if dissatisfied with the^udg- 
inent of the Court or Judge upon the point of law (p). But the ob- 
jection here mentioned is now usually obviated, by the Judge at Nisi 
Pritis giving liberty to cither party to have the special case afterwards 
turned into a special verdict, should it become nccessiiry to take the 

(f() Duticonibe v . Winfield, Ilob. 2f>2. fVitham V. Derby, Eari of, 1 Wlls. 0A. 

(A) Witham v. Derby, Earl of, IWUs. See Goodtitle v. Jonett, 7T. R. 47, A2; 

Buckle V. Hollut, 2 Chit. Rep. siw. 

(f) 2 Saund. 97- (o> See past, 317, U.H. 2 W. 4, r. 67- 

(k) Lynch v. Spencer, Cro. El. 515. See the form of the judgment. Chit* 

(0 1 Hawk. c. 3^1, sect. *J. Forms, 175. 

(m) S/mrpv.Sfiarp, Cro. El. 482. (p) 3Bl. Com. 378. 

(n) Bird v. Appleton, 1 East, 111; 
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opinion of a court of error on the case, or it may be done by consent 
of the parties, and frequently is done, upon the suggestion of the 
Court, before or after the argument of the special case. 

The case ought to be dictated lliy the Judge at the trial, and signed 
by counsel on both sides, before the jury are discharged ; and 
if in settling it any difference of opinion arise about a fact, the opin- 
ion of the jury may be taken, and the fact stated accordingly {q). 
Yet this, in practice, is seldom done, but the case is afterwards drawn 
by the Junior counsel of the plainti^, and settled by the junior coun- 
sel for the defendant, in the same manner as a special verdict; and if 
any difference arise between them, the Judge who tried the cause 
will, upon summons, and being attended by the Junior counsel on 
both sides, settle the case from his notes. In a case in the Common 
Pleas, where the Judge, upon reference to him, decided that the case, 
as drawn, was correct, and the junior counsel on both sides, and a 
Serjeant on the part of the plaintiff, signed it, but the defendant’s at- 
torney refused to get it signed by a serjeant on his behalf, the Court 
gave the defendant two days to obtain sucb signature, and, on his 
non-compliance, ordered the posiea to be delivered to the plaintiff (r). 
And where a verdict was found for the plaintiff, with nominal da- 
mages, subject to a special case to be prepared by the plaintiff, and 
he refused to prepare it, the Court of Common Pleas held that the 
case could not be set down for argument, and that the plaintiff could 
not be compelled to complete it, but that the defendant might apply 
to set aside the verdict and have a new trial (s). But where the 
defendant had neglected to settle the case reserved on a quo warrant 
loy a rule was granted for the postea to be delivered over to the 
prosecutor, and that he should be at liberty to enter up judgment 
thereon (/). The facts proved at the trial, and not merely evidence 
of fiiicts, must be stated in a special case, in the same manner as in a 
special verdict (m). 

The special case is not entered upon record. It must be entered 
for argument with the clerk of the papers, within the first four days 
of the term next after the trial at which such special case shall have 
been reserved ; and shall not be set down for argument on any of the 
last four days of term. (/?. M, 38 G, 3). In every other respect, the 
mode^f proceeding is the same as upon a special verdict. 

The case must be argued in the order in which it stands in the 
paper, unless sufficient cause to the contrary be shewn on affidavit, 
two days at least previously to the day of argument. (/?. M, 30 G, 2). 
In arguing it, counsel will not be allowed to state any extrinsic mat- 
ter ; but the Court must judge of the case as it is stated (a). If 
misstated, the parties may have leave to amend it (y). But if it do 

{q) 1 Bur. in Pref. iv. tw) Palmer v. Johnstm, 2 Wils. 

(r) Jackmm v. Hall, 8 Taunt. 421, 2 See the form. Chit. Forms. 170. 

Moore, 478, S. C. (j) Doe v. Lewis, 1 Bur. 017; and see 

(s) MedJeyv. Smith, G Moore, .53. Pike v. Carter, 3 Bing. 85- 

(f) Use V. Smith, 2 Chit. Rep. 398. (y) JJpe v. Lewis. I Bur. 017- 
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not admit of amendment, and be so defectively stated that the Court 
cannot give judgment upon it, a new trial will be granted (%). 

The postea is stayed in the hands of the clerk of Nisi Prius or as* 
sociate, until the question is argued and determined ; after which a 
general verdict is entered for the prevailing party. 

2. Damages, 

In what actions.'] In real actions, no damages are recoverable. 
In mixed actions, damages arc recoverable, either at common law, or 
by virtue of some particular statute. Damages are also recoverable 
in all personal actions, with the exception of actions upon statutes by 
common informers for penalties (a). 

In most cases, damages are the sole object of the actions ; in some, 
however, they are merely nominal. 

In assumpsit i covenant ^ case, trover^ and trespass^ damages are the 
sole object of the action. 

In debt, the damages are, in general, merely nominal, the recovery 
of the debt itself being the principal object of the action. In this case, 
the jury first find the matter f^f the issue; as, upon nil debel, that the 
defendant owes to the plaintiff the amount of the debt proved ; Upon 
non est factum, that tlie writing obligatory^ &c. is the deed of the de- 
fendant ; upon solvit ad diem, that the defendant did not pay, &c. &c. ; 
and then they assess nominal damages (usually one shilling) for the 
detention of the debt. But in debt on articles of agreement, for a 
penalty (/>), or on bonds conditioned for the performance of covenants 
or agreements, such as a bond for the performance of covenants con- 
tained in the same or in any other deed or writing (c), or for the pay- 
ment of money by instalments (</), or for the payment of an annui- 
ty (c), or for the performance of an award (/), or for the performance 
of any other specific act (not being a bond for the payment of a sum 
of money in gross, at a certain time, as post obit bonds, tScc. {g), or 
bond for the payment of money provided for by the 9 A. c. 16, 
s, 13) (4), or a replevin bond (i), or a bail bond (4-), or the bond of a 
petitioning creditor (/), and where in pursuance of 8 <1^ 9 IV. 3, c.l 1, 5.8, 
one or more breaches of the condition are assigned upon record, the 
jury first assess nominal damages for the detention of the (Ipbt, as 
above mentioned, and then assess actual damages upon the breaches 
assigned (m). In actions of debt upon records, the damages are 
only nominal (n) ; excepting in debt on an inland judgment, where 

(s) Davila v. Herrinff, 1 Str. 900; and 82, 89, 3 D.8c R. 278, S.'C.; 2 Camp, 
see Hnnkey v. Smith, 3 T. R. 507, «•/ S285, n. 

Buckle V. Hollis, 2 Chit. Rep. 398. </») Cftrdozo v.Hardsf, 2 Moore, 220. 

(a) See Tidd, 9th cd. «7o. ^ <0 2 .Saund. Ilf/. 

(5) Drage v. Brand', 2 Wils. ^7- (Ar) Id. ; and see Moody v. Pheaaemt, 2 

(c) CdUins v. CoUitui, 2 Bur. 824, 826, B. & P.446. 

2 Ld. Ken. 530, S. C. (0 Smith v. Broonthead, 7 T. R. 300; 

(d) fVilioughby v. Swinton, 6 East, Smithsyv. JCdnumeon, 3East,22. 

.>50, 2 Smith, 636, S. C. (m) See 1 Saund. 58; 2 Id. 1^; and 

(e) fVdtcot V. Gouliiing, 8T. R. 126. see M*Arthurv. Lord Sea/orth, 2 Taunt. 

(/) IVeich V. Ireland, 6 East, 613, 2 257; Chit. Forms, 178. 

Smith. 666, S. C. (n) See Ven v. Phillipa, 1 Salk. 208; 

iy) Murray v. Earl Stair, 2 B. & Cres. Fanshaw v, Morrison, 2 Ld.Raym. 1138. 
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interest may be recovered in the way of damages for the detention of 
the debt (p) ; and in some cases it has been allowed in an action on a 
foreign judgment, as for instancejn an action on an Irish judgment on 
a bond (p), interest has been allowed beyond the penally. In debt 
on a recognizance of bail, they are not liable to interest on the sum 
recovered subsequent to the judgment ( 7 ). In debt on statute by an 
informer for a penalty, no damages whatever can be given ; but the 
verdict, after finding the debt, immediately passes on to the assess- 
ment of the costs (r). But in debt for a penalty on a statute by a 
party grieved, damages are, in general, recoverable (s). . 

In detinue^ the damages are merely nominal; but the jury find the 
value of the articles detained; and the judgment is, that the plainliff 
recover the articles or their value, together with the damages and 
costs found by the verdict, and the costs of increase. 

In replevin, a verdict for the plaintiff gives damages precisely as in 
trespass; if the action be in the detinet (which is not a very usual 
form), these damages are calculated upon the value of the things 
taken, and the injury the plaintiff has sustained by the taking: if in 
the detinuit (which is the usual form), the damages are given for the 
injury the plaintiff has sustained by thd^ taking only ( 0 * If the ver- 
dict be for the defendant, damages are given as in a verdict for a 
plaintiff in trespass (i/). 

In ejectment, the damages arc (unless the lessor of the plaintiff 
proceed under the 1 G. 4, c. 87) but nominal; the damage really 
sustained by the lessor of the plaintiff, by the detention of the pro- 
perty in dispute, &c. being now usually recovered in a separate action 
of trespass for mesne profits. {^See post, Fol. 2, Book 3, Pari 1, 
Chap. 1). 

Where the defendant haa given notice of set-off, but does not ap« 
pear at the trial to g ive evide nce of it, the plaintiff may either take 
a verdict for the whol^um lie pr oves to be due to him, subject to 
be reduced to the sum really due oh a balance of accounts, if the de- 
fendant will afterwards enter into a rule not to sue for the set-off: 
or he may take a verdict for the smaller sum, deducting the amount 
of the set-off really due, with a special indorsement on the postea as 
a foundation for the Court to order a stay of proceedings, if another 
action * 8 hould be brought for the amount of the set-off (tc). 

In a case in the Court of Common Pleas, where it was evident 
that tlie plaintiff had sustained some damage, the jury, not being able 


( 0 ) Blaekmore v. Flems/ntr* 7 T. R. 
446 ; Kntwiatle v. Shepherd, 2 Id. 78; and 
see McClure v. DunMn, 1 East, 43G, 
2 T.R. 388, S.C. ; Hilhouee v. Davie, 1 M. 
8c S.m; fVoodv. SUleto,! Chit. Rep.473. 

M'Clure v. Dunkin, 1 East, 4.36; 
2 T. R. 3»8, S. C.; and see M. & M. 
Arfwtt V. Hedfet'ti, 3 Bing. 3S3; when not 
so allowed, see Atkiiuon v. Jjord Bray^ 
brooke, 4 Camp. 380, 1 Stark. Ren. 319, 
S. C.; Hilhouee v. Davis, IM. & S. 173. 

(q) Waters v. Bees, 3 Taunt. 503; 
WelPird V. Danidson, 4 Bur. 2127. 


(r> Frederick v. Jjookup, 4 Bur. 2018; 
Chiming V. Sibly, Id. 2489. 

Is) Powell V. Hord, 1 Stra. G50, 
2 Ld. |Uym. 1411, S. C.; Facy v. 
Lange, Oro. Car. 559. 

(t) This, in general, is only four gui- 
neas — the expenses of the bond. 

(«) See Chit. Forms, Book 3, Part J, 
Chap. 2; and see post, Vol. 2, Book 3, 
Part 1, Chap. 2. 

(w) Laingv. Chatham, 1 Caxnp. 252, 
1 Chit. Rep. 178, n., S.C. 
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to ascertain the amount, were about to find a verdict for the defen- 
dant, when the plaintiff submitted to a nonsuit ; but afterwards the 
Court, upon application, set aside the nonsuit, and ordered a verdict 
with nominal damages to be entered Ifor the plaintiff ( 4 ?). 

Where there are several defendants.'] We hav# already shortly 
pointed out when the verdict may be against one or more of several 
defendants {ante, 303). Where the defendants In trespass join in 
pleading, the jury, if they find them jointly guilty, cannot sever the 
damages (y). But they may find one of them guilty of the trespass ' 
at one time, and the other at another (z) ; or one of them guilty of 
part of the trespass or trover, and the other of another (a) ; or some 
guilty of the whole trespass, and the others guilty of part only (A) ; 
in all which cases the jury may assess several damages. Also, where 
the defendants plead severally, if they be found guilty of the same 
act of trespass, the jury cannot sever the damages (c) ; but the jury 
who try the first issue shall assess damages against all ; and there 
shall bo a cesset executio until the other issues are tried, when the 
other defendants, if found guilty, shall be contributory to those da- 
mages {d). Where the jury 'sever the damages by mistake, the 
plaintiff may cure the defect by taking judgment de nielioribus dam- 
nis against one, and entering a nolle prosequi as to the other (e) ; or 
by entering a remittitur as to the lesser damages, he may have 
judgment for the greater damages against both {J). 

Where the plaintiff has judgment for damages against several de^ 
fendants, he may levy the whole upon any one of them ; and such 
defendant, if the action were ex co?i/r«c/w,, may, after paying these 
damages, maintain an action against the other defendants, and 
oblige them to contribute their respective shares *, but if the action 
were ex delicto^ he cannot oblige the others to contribute, and is al- 
together without remedy (^), In a late case, however, it was held, 
that, if a party recover damages in case, against one of two joint 
coach- proprietors, for an injury sustained by the negligence of their 
servants, such proprietor may maintain an action against his co- 
proprietor for contribution, on proving that he was not personally 
present when the accident happened {Jh). 

Where there are several counts^ 8fc.] When the declaration contains 
several counts, the jury may assess either entire damages upon all or 
any of the counts, or several damages upon each (t). But it is a 
settled rule, that if a verdict be entered generally on all the counts, 

< 4 :) Feize v. Tfiompton, 1 Taunt. 121; 
see Spencer v. Goter, 1 H. Bl. 7% 

(р) Hill V. Goodchild, 5 Bur. 2790; 

Mitcfiell V. Milbank, 6 T. R. 199. 

(z) JlCo.56. 

(a) Piaper v. Warn, Cro. Car. 54. 

{b) Austin v. WiUward, Cro. El. 8G0. 

(с) Id.; ]lCo.6a,7a. 
llCo. 60 . 70 - 

<e) Hodneyv. Strode, Carth.lP; Mit 


cheR V. MUbank, 6 T. R. 199, 200; Me 
V. Eyre, 1 Wils. 300. 

(/) Johns V. Dodsworth, Cto. Car. 
192; Sabin y, hong, lWUs.30. 

(g) Merryweather v. Sixan, 8 T. R. 
186; Hart v. Biggs, Holt, C. N. P.!24.'5. 

(ft) Wbol^ V. Batte, 2 C. & P. 417; 
and see Khlgftr v. Hughes, 3 C. & P.407 
(<) 1 Ro.Abr. 670(F), pi. 1. 
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and entire damages given, and one count be bad, it is fatal, and 
judgment shall be arrested (^); and it shall be arrested in toto, and 
no venire de novo awarded (/). However, where a general verdict 
has been taken, and evidence given exclusively on the good counts, the 
Court have permitted the verdict to be amended by the Judge’s 
notes (wi). So, wiiere it appears by the Judge’s notes, that the jury 
calculated the damages on evidence applicable to the good counts 
only, the Court will amend the verdict by entering it on those 
counts, though evidence was given applicable to the bad counts 
also (n). The Court, however, have refused to entertain an ap- 
plication for entering the verdict upon particular counts, ac- 
cording to the evidence on the Judge’s notes, after a lapse of 
eight years, and after the judgment had been reversed in error 
for a defect in one count (o). And in a penal action, where the 
jury found a verdict for one penalty, on evidence equally applica- 
ble to each of two counts, and the plaintiff applied it to one of the 
counts, which was subsequently found to be bad, the Court would 
not allow him afterwards to enter it up on the other (p). In order, 
therefore, to avoid difficulty or error in this respect, care should be 
taken to enter the verdict on the good counts only; which may be 
done either at«thc trial, or by application to the Judge at chambers, 
who tried the cause ; the Court also will compel the plaintiff to elect 
on which counts he wilt enter his verdict, in the next term after the 
trial (^). Even u misjoinder of counts may be remedied in this 
manner ; as where assumpsit and trover are joined, and a general 
verdict given, you may remedy the error by entering the verdict on 
the count in assumpsit or the count in trover (r). 

In actions for words, if the words be set forth in one count, and 
some of them be actionable and others not, entire damages may be 
given ; for it shall be intended that the damages were given for the 
words which are actionable, and that the others were inserted only 
for aggravation (.v). But if the declaration consist of several counts, 
and all the words in any of them be not actionable, and if special 
damage be not laid, or, if laid, not proved, then if a general verdict 
be given on all the counts, and entire damages given, it will be bad, 
and the defendant may either move in arrest of judgment, or bring 
a writ' of error (<). 

Wherq a declaration in trespass contained two counts, and the de- 


(*> Grant v. A&tlc, 2 Doug. 730; Cook 
v.Coj-, 3M.&S. nO; WlUes, 443. 

(/) Trevor v. fVail. 1 T. R. 151; Han- 
rock V. IJaj/tvtHMit 3 Id. 435; Holt v. 
ScholefieMt (! Id. (iiil . 

(m) Eddowrsv. Hopkins. 1 Doug. 376. 
(») Williams v. Brvedtmt 1 B. & P. 
32U; see Spencer v. Goter. 1 H. Bl. 7B; 2 
Saund. I 7 I <»; Spicer v. Tettsdale, 2 B. & 
P.49. 

(o) Harrison v. Kingr* J B. di Ald.lGl, 
4 Pilce, 4(>. S. C. 

( p) HoUoway v. Bennett, 3 T. R. 448; 


Hardy v.Cathcart, 5 Taunt. 2. 1 Maxsh. 
180, S. C. ; aliter in an Information by 
attorney -general, 10 Price, 9. 

(v) Lee V. Mu/rgeridsyf, 5 Taunt. 36. 
(r) MS. £. 1814; Ktghtly v. Bt/rA, 2 
M. & 9t633. 

( 9 ) 1 Uo. Abr.576, (F), pi. 1; Brouf^ 
case, Moore, 142, 143, 7iW'i Brooke 
V. Clarke, Cro. El. 328; Thaxbie v. 
Smith, Id. 788; 1 Bulst.37. 

(r) 2 Saund. I 71 c; JJoyd v. Morris, 
'Willes, 443; 3 Bac. Abr. 7; and see 
Cook V, Cox, 3 M. & S. 110. 
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fcndant pleaded to one, and suffered judgment by default on the 
other, and, on the trial of the former, the plaintiff could only prove 
one act of trespass, which was covered by the second count, the 
Court held that he was not entitled to a verdict on the first 
count (u). 

In what cases limited.^] As to the measure of the damages, it must 
be observed that where there is a penalty expressed for the non-per- 
formance of a contract, and it appears evident that such penalty is 
the precise sum fixed and agreed upon between the parties as liqui- 
dated damages for the non-performance of the contract, the jury are 
confined to that sum; as in an action on a bond for 1000/., condi- 
tioned that the defendant should marry the plaintiff, the Court held 
that if the jury found a verdict for the plaintiff, they could not give 
more or less datnages than the 1000/. (.r). Hut where it does not 
appear clear that the parties intended the sum stated in the agree- 
ment, as liquidated damages, it must then be deemed a mere penalty; 
in which case, although the jury cannot exceed that sum, yet they 
may find a less sum as the measure of the damage the plaintiff has 
suotaincd (?/). Therefore, in an action upon an jigreement to serve 
the plaintiff in a certain capacity for four years, under the penalty of 
50/., the Court held that the jury could not give damages beyond the 
penalty, but within that sum they might give the party any compen- 
sation to which he could prove himself entitled {z). In debt against 
a sheriff or gaoler for the escape of a prisoner in execution, the jury 
cannot give a less sum than the creditor would have recovered against 
the prisoner, viz. the sum indorsed on the writ, with the legal fees 
and expenses of the execution (a), in trover by the assignees of a 
bankrupt against the sherifti to try the validity of a sale under an 
execution, the jury may, and often do, consider the sum at which the 
goods were actually sold, after deducting the e^tpenses of sale, as a 
fair measure of damages (5). In all other cases, the jury are at 
liberty to give what damages they may think proper, proportioned 
to the degree of injury they may judge the plaintiff to have sustained 
from the tort or breach of contract complained of. And in an action 
for seduction, in ascertaining the damages, they are not obliged to 
confine themselves to such a sum as would be a sufficient compensa- 
tion for the mere loss of service complained of ; but they may also 
allow damages for the injury sustained by the daughter in her repu- 
tation and prospects in life, by the seduction (c). On the other hand. 


(w) See Oimporev. Hicks,I T. R.727. 
(j’) JLfnve V. l*eerst 4 Bur. 2225; and 
see Barton v. Glover, Holt* {?. N. P. 4.*J. 

(y) See Astleyv. Weldon, 2 B. & P.346; 
Smith V. Dickenwaii 3 Id. <i30; Davies v. 
Penttm, 6 B. & Cies. 216; Kemble v. Far- 
rffn.OBing. 141, 3C. & P. 624 {a), S.i:,; 
Jo9ies y. Green, 3 Y. & J. 268; Charring- 
ton V, Doing, 6 Bing. 242; Reilly \,Jone9, 
8 Moore, 244, 1 Blog. 302, S.C.; Tidd, 


9th ed. 876. 

(c) WUbeam v. AehUm, 1 Camp. 7$, 
Banafoue v. Walker, 2 T. R. J26; 
Ruberteun v. Taj^or, 2 Rep. 454; 
Hawkins v. Plomer, 2 Bla. Rep. 1048. 

t6) Whitehoase v. Atkinson, 3C. & P. 
344; and see Glasepoole v. Young, 9B.5c 
Cres. 696. 

(c) See Edmonson v, MaeKeU, 2T. R. 
4; and the cases in Rose. £v. 367. 
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it is a general rule that the jury cannot fake into consideration, in 
mitigation of damages, any fact or circumstance not pleaded, which 
could and should have been pl^ded as a defence to the action {d). 
It is also a general rule, that the jury can in no case exceed the da- 
mages laid in the declaration (e) ; and it is the duty of the clerk of 
nisi priu^y if the jury by mistake find a verdict for greater damages, 
to enter it for the amoun: laid in the declaration merely (/), If en- 
tered, however, for more, the mistake may be rectified by application 
to the Court, who will allow the plaintiff to enter a remittitur for the 
excess {g ) ; and the Court have ordered their judgment to be amended 
in this respect, even in a subsequent term (A). Or the Court, in such 
a case, will, if the plaintiff wish it, grant a new trial, and allow the 
declaration to be amended {i). 

It also seems to be an established principle, that where it is posi- 
tively and expressly averred in the declaration, that the plaintiff has 
sustained damages from a cause subsequent to the commencement of 
the action, or previous to bis having any right of action, and the jury 
give entire damages, judgment shall be arrested; but where the 
cause of action is properly laid, and the other matter (shewing a 
continuance of the injury after the commencement of the action, &c.) 
either comes under a scilicet^ or is void, insensible, or impossible, 
and thcrefoic it cannot be intended that the jury evtr had it under 
their consideration, the plaintiff will be entitled to his judgment (;). 

In actions against persons for having seized goods, by virtue 
of any law relating to the customs and excise, where the plaintiff 
obtains a verdict, if the Judge who tries the cause certify that there 
was probable ground for the seizure, the plaintiff, besides the thing 
seized, or the value thereof, shall not he entitled to ^nore than 2d, 
damages, nor to any costsa)f suit. (28 G. 3, c. 3^, s. OfiiT 7 
4* 8 </.4, r. 53, s. 119)(Af). 

41|o, in actions ^ain^'justiccs of peace, on account Of any convic- 
tion made by them, or for any thing done by them, or by them com- 
mand^ to be dbnefor'thb levying trf any penalty^, appi*ehending of 
any^aVty ; or in the carrying of any such conviction into effect, the 
plaintiff shall not recover more than 2d, damages, (over and aboyo 
the amount of any penalty levied upon him, if any levy have been 
mhde,) nof any costs of suit whatever, unless it be expressly alleged 
th this declaration that abch acts were done by the defendant without 
any reasonable and probable cause ; nor shaD the plaintiff be entitled 
to recover the amount of any nenaliy levied, ot any daitmges or costs 
whatsoever, if it be proved at the trial that he was guilty of the of- 


(<i> see WatMon V. CaHstto, 2 B. &P. 
224f and the cases in Rose* Ev 298, 298. 
<e) ChMejfV. Morris, 2W.B1.1900. 
(/) MS. M. 1814. 

' tr) PWhwwdv. 

HM see V. Morris, 2 W, Bl« 

IdOO* and post, Vol. 2, Book 4, Parti, 
Chap. 26. 


(H) MS. M. 1814. 

Tomlitison v. Biof^smith, 7 T. 

(j) 2Saund 171 5- 

(kS See"®toiffcHn V Tankard, IH.Bl. 
28;. laugher v, pr^t, 5B. & Aid. 762, 1 
If.&R. 417. S. C 
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fence for which he was convicted, &c., and that he had undergone 
no greater punishment than is assigned by law for such ofTcncc. 
(43 Cr, 3, <?• 141. See posif Vol 2^ fiook 3, Part 2, Chap. 11). 

» Double and treble damages are in some cases given by particular 
statutes ; but at common law the damages are always single. Double 
and treble damages mean double and treble th6' damages actually 
given by the jury, and are not reckoned in the same manner as 
double or treble costs (/). 


When increased, <S(-c.] In actions for mayhem (i»), and perhaps 
also in the case of an atrocious battery, where the injury to the party 
remains visible, and the damages given by the jury are inade- 
quate (n), the Court, upon inspection of the plaintiff*, may increase 
the damages which the jury have given. This, however, is very 
rarely done. And in other cases the Court have refused to amend 
the postea, by increasing the damages given by the jury, although 
all the jurymen joined in an affidavit, stating their intention to have 
given such Increased damages, and that they conceived their verdict 
was calculated to give them (o). The proper time for explanations 
of this kind is at the trial (p). 

In what cases the Court will reduce the damages, see Vol. 2, Book 
4, Part 1, Chap. 27, tit. *'Neiv Trial** 


(/) Bwikle V, 4 B. & C. 154, 6 

I>. 5c R. 1, .S. C. See Vol. 2, Book 4, 
Part 1, Chap. tit. ** 

(iw) BroM*n v. Seymour, 1 Wils. 5; 
iytokev. Beale, 1 Ld. Raym. 17fb 3 Salk. 
U5j^S. C. 


<n) Ilardres, 40H; Cocke v. Beale, I 
Ld. Baym. 17G, 3 Salk. 115, S. C\ 

(o) Jackson v. WUliammfi, 2 T. R. 
281. 


(P) Id. 


'VOL. r. ' 



CHAPTER IV. 


^PROCEEDINGS FROM THE POSTEA, TO THE ENTRY OF SATISFAC- 
TION ON THE RECORD, INCLUSIVE. 


Sect. 1. 

The PoHtea. 

Tliv:, posted is the in dorse incut on the Nisi Prius record, purport- 
ing to he tlic return of the Judge before whom a cause is tried, of 
what had been done in respect of such record* Jt states the day of 
trial, before what Judge the cause is tried, and also who is, or 
was, the associate of such Judge. It also states the appearance of 
the parties by their respective attornies, or their defaults ; it also 
states the siiinmoning and choice of the jury, whether those who 
were originally summoned, or those 'who were ialeSf or taken from 
amongst the standers-by ; it then states the finding of the jury upon 
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The Judffment, 

associate will immediately deliver the record of Nisi Priiis^ and the 
attorney will indorse the postea on it, as in causes tried in London or 
Middlesex. The attorney should talte the postea to the clerk of the 
posteasn and get it marked **deUheratur** for which pay him 6d. 
This may be done at any time before the costs are taxed (a). 

If the trial was had before the sheriff or his deputy, or the Judge of 
an inferior court, in pursuance of the 3 & 4 fV. 4, c. 42, (ante, 286 b), 
in a cause wherein the demand did not exceed 20/., instead of a pos- 
tea, the verdict will be indorsed on the writ upon which the trial is 
had, and signed and scaled in the name of the sheriff and by the 
jurors, and the sheriff, iVc. will, on the return of the writ, deliver it so 
indorsed to the successful party who applies for it. 

The postea may be amended, if erroneous. (Seef^of. 2, Book 4, Part 1, 
Chap. 28, p. 846). Also, where the postea was lost, the Court ordered 
a new one to be made out from the is';iie roll and from the associate's 
notes (h). If an amendment was allowed on the trial, under the 
3 & 4 fV. 4, a. 42, s. 13, (ante, 286 a), the order for such amendment 
must be indorsed on the postea or the writ on which the trial was 
had, and returned with the record or writ, and thereupon the papers, 
rolls, and other records of the Court, as it may be necessary to amend, 
should be amended accordingly. And if the trial was had in a Court 
of record, then the order for the amendment must he entered on the 
roll or other document upon which the trial was had. (3 & 4 fV, 4, 
r. 42, s. 13.) 

(a) See the various forms of posteas, (h) Dajfrell y. Bridge, 2 Str. 1264. 
Chit. Forms, 177 to IIW. 


( 6 ) 
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Sect. 2. 

The Judgment, 

fyhat.'] Tbc judgment \h the sentence of the law, pronounced by 
the Court, upon the matter contained in the record; viz. in the case 
of a verdict for the plaintiff, the judgment is that he recover his da- 
mages and co.'^ts, in an action of assumpsit, covenant, case, trespass, 
and replevin; or his debt, damages, and costs, in an action of debt; 
or his goods, or their value, and damages and costs, in an action of 
detinue, together with the costs of increase; — or if the verdict be for 
the defendant , then that the plaintiff take nothing by his writ, and 
that the defcndrrnt go thereof without day, and also that the defen- 
dant recover against the plaintiff the costs and charges he has ex- 
pended in his detence; and in replevin, the judgment at common law 
for the defendant is, also, that he have a return of the goods, or on 
the statute 17 Car. 2, c. 7, for the arrears of the rent and costs. The 
judgment as to the increased costs is grounded on the statute of Glou- 
cester, 6 Kd. 1, c. I, s.2\ and as to the damages, &c. and commoji 
costs, it is founded on the verdict (c). 

Jn fvbat time to be signed, after a trial at Nisi Prius, when the 
Judge dors not certify for immediate execution.'] Formerly, when a 
general verdict was given at Nisi Prius, the party for whom it was 
given must, in this Court, oti or after the day in bank, that is, on or 
after the return day of the distringas, (where the trial had been had 
at the sittings in term), or on or after the first day of the next terra, 
(if the cause has been tried in the vacation), have entered a rule for 
judgment nisi causa with the clerk of the rules, and waited the four 
days limited by it before he could sign final judgment. This rule 
was also necessary after the executi^ji of a writ of inquiry, either on 
a denuirrcr or a judg\uent ivf default (d), or where a general verdict 
was given siibji Ct to an awarH ^ut it was not required after a 
special verdict, in which case th^ prelhiling party might, as he may 
now, |9rocecd to sign judgment, costs and sue out execution, 

immediately after the decision of the Court, without any rule for 
judgment (/) ; nor was it ever necessary after a for the Judg- 

ment in that case might, as it now may be, signed immediately after 
the day in bank. {It, E. 5 0.2. r. 3, a). And now by the late rule 
of Court of H. T. 2 W. 4, r. (>7, after a verdict or ntmsuU, judgment 
may be signed on the day after the appearance day (i. e, the fourth 
day after the return day) of the distrmgas, without any rule for judg- 
ment; also after the return of a writ of inquiry, judgment may be 


(c) Seethe various forms of judgment (d) <3etk v. Rou-iand, 1 Salk. 30(». 

for plaintiff; Chit. Fonris« 192 to 203, (e) Ha^'ard v. Ribbons, 4 East, 310. 

and of a judgment for defendant. Id. (/) 1 Bur. In Pref. iv. 

204. 
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si£rned nt the expiration of four days from such return, without such 
rule (^). 

At any time within the four days,after the day in hank, that is to 
say, within the first four iaw-days on which the Court actually sit, after 
the return day of the distrbt}tas{h)^ if there be so many in term, and 
if not, then on or before the hast day of the term, the party against 
whom the verdict U given may move for a new trial, (post, Vol. 2, 
Book 4, Part 1, Chap. 27), and if that be refused, he may then move 
in arrest of judgment, provided indeed he so move within four days 
after the trial, if there be so many days in the term, and at all events 
within the term in which the distringas is returnable; (It. il, 2 IV. 4, 
r. 65) (i) ; but if he do not so move, or if he move and a new trial be 
refused, or judgment be not arrested, the prevailing party may, at 
any time after the fourth day, sign judgment, tax his costs, and pro- 
ceed to sue out execution. (/£. E. 5 G. 2, r. 3, «) (j). 

The party entitled to the judgment m.iy postpone the signing it as 
long as he pleases. It is not, it seems, necessary to give a term's no- 
tice previous to signing the judgment wliere four terms or more have 
elapsed since the trial; the rule requiring a term's notice applying . 
only to cases where the in.atter is still in controversy, and where the 
plaintiff's neglect to proceed in the cause has occurred before ver- 
dict (k). 

In what time to be signed after a trial at Nisi Prius, when the 

{ff) When this rule was in practice, it after it; and if entered within the four 
was not necessary to give a term’s no* days after term, it was usual in prac> 
tire previously to entering the rule, lice to enter it as of the last day of 
where four terms or more had elapsed term; in cither of which cases, upon 
since the trial; the rule requiring a the fifth day after the last day of term, 
term’s notice applying only where the judgment might be signed as of that 
plaintiff’s neglect to proceed in the term. (H. E. 5G.2, r. 3,a). 
cause has occurred before verdict. (A) Per Butler, J., I^tee y. Carltofi, 3 

V. Wooding, 3 M. & Sel. 5(K))- Also, if a T. H. ft42; Kirkman v. Marten, 2 B. & 
rule for Judgment were given^ and Aid. fil3, 1 Chit. Rep. .’332, S. C.; and 
judgment was not signed or the term see Mason v. Clarke, 1 Dowl. P. C. 2811, 
the rule was entered, it was not neces- .j. C. dr J. 411, S. C. Under particular 
sary afterwards to enter another rule Circumstances, tlie Court may allow a 
of the same term as the judgment, new trial to be moved for after this 
{Roper V. Fiffher, eor. Bayley, J., iOtll time, if judgment has not been actually 
Dec. 1823). flgnc*d. Sec Ilex v. Gough, Sb Doug. 

The rule for judgment expired in 7J/7; and see Ilex v. Holt, 5 T. R. 436; 
four days, exclusive of the day on and further, port, Vol. 2, Book 4, Part 
which it was entered; and .Sunday, 1, Chap. 27- 
{Roberts v. Stacey, 13 East, 21), or any (fi Lee v. CarlUm, 3T. R. 642. 

other day {Brwnlf^f \. Foster, 1 Chit. (j) See Hlanchenayy.Vandenber^t, I 

Rep. 362) on which the Court did not B. dc B. 2f3H, 3 J. B. Moore, 643, 8. C., 
sit, was not accounted, unless the rule where the )>1aintift”8 attorney obtained 
were entered on the last day of the a postea from the associate ui C. P. on 
term, or within four days after it. (R. the morning of the quarto die post, un- 
£. 5 6. 2, r. 3, <a) ; 3 .Salk. 212; Stand- dcr the pretence of having it stamped, 
fBtst V. Chamberlain, Id. 215; Clerk y. but instead thereof signed judgment 
Howland, 1 Id. 3iK)). When the term immediately and issued execution 
ended before the expiration of these thereon; the Court set aside the iudg- 
four days, judgment, in that case, ment and execution, and orderect that 
might be signed on the last day of the the associate should not in future de- 
term; (Anon. 1 Salk. 77: Thomas v. liver over the pofftea until the morning 
Ward, 2B. &P. 3a3); and indeed the after the quarto die post. 
rule itself might be entered on the List (k)May v. Wooding, 3 M. & Sel. 500. 
day of the terin, or within four days 
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Judge certifies for immediate exectUionS\ Formerly, as we have just 
seen, if the cause was tried and a verdict obtained, in vacation, the 

judgment and execution were, in all cases, delayed by reason of the 
interval between the terms; for the four-day rule for judgment, 
(which was, in all cases of a general verdict, necessary to have been 
entered, and to have expired previously to the judgment), could not 
have been so entered, until on or after the first day of the next term. 
Also, in the case of a nonsuit in vacation, judgment could not in any 
case have been signed, until on or after the first day of the next 
term. i^See antey 316), But now, by the 1 W, 4, c, 7, s, 2, it is en- 
acted, that *'in all actions brought in either of the said Courts, by 
whatever form of process the same may be commenced, it shall be 
lawful for the Judge before whom any issue joined in such action shall 
be to be tried, in case the plaintiff or demandant therein shall become 
nonsuit, or a verdict shall be given for the plaintiff or demandant, 
defendant or tenant, to certify under his hand (/), on the back of the 
recordy at any time before the end of the sittings or assizeSf that, in his 
opinion^ execution ought to issue in such action forthwith, or at some day 
to be named in such certificate, and subject, or not, to any condition 
or qualification ; and in case of a verdict for the plaintiflT, then either 
for the whole or for any part of the sum found by such verdict ; in 
all which cases a rule for judgment may be given, costs taxed, and 
judgment signed forthwith, and execution may be issued forthwith, or 
afterwards, according to the terms of such certificate, on any day in va- 
cation or term; and the postea (/), with such certificate as a part 
thereof, shall and may be entered of record as of the day on which 
the Judgment shall be signed, although the writ of distringas jut atores, 
or habeas corpora juratorum, may nht be retumable after such day : 
provided always, that it shall be lawful^ the party entitled to such 
judgment to postpone the signing thereof.’* 

Sect. 3, enacts, That every judgment to be sigped by virtue of 
this act may be entered and recorded as the judgment of the Court 
wherein the action shall Court may not 

be sitting on the day of ' t hereof; and every execution 

issued by virtue of this act bear teste on the day of 

issuing thereof; and such judginHpm execution shall be as valid 
and effectual as if the same hdSl^Mn signed and recorded and is- 
sued according to the course of th^ommon law.’* 

Sect. 4, provides, ** That notwithstanding any judgment signed or 
recorded, or execution issued, by virtue of this act, it shall be lawful 
for the Court in which the action shall have been brought, to order 
such judgment to be vacated, and execution to be stayed or set aside, 
and to enter an arrest of judgment, or grant a new trial or new writ 
of inquiry, as justice may appear to require ; and thereupon the party 
affected by such writ of execution shall be restored to all that be 
may have lost thereby in such manner as upon the reversal of a 
judgment by writ of error, or otherwise, as the Court may tb'mk fit 
to direct (n). 

(/) See a form. Chit. Forms, 188. that where a Judge at the assizestinpur- 

(ft) See Btuideley v. Oliver, 1 Dowl. suance of the above provisions of the 
P. C. 5118; in which case it was held, 1 W. 4, c. 7» orders that the plaintiff 
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Sect* S, provides, ** That nothing in this act contained shall be 
deemed to frustrate or make void any provision relating to the is* 
suing of any writ of habere facias possessionem, contained in the act 
passed in the first year of the reign of his present Majesty, intituled 
* An act for the more effectual administration of justice in England 
and Wales.' ** 

It should seem, that although the above statute mentions that a 
rule for judgment may he given before final judgment is signed, yet 
that since the rule of //. T. 2 IV. 4, r. G7, ante, 316, no such rule 
need be given (o). But still the time which used to be given by that 
rule must have expired before you can sign judgment, and that time 
is four days from the day of granting the certiheate, one day exclu* 
$ivc, and the other inclusive. 

The practice as to moving the Court to vacate the judgment, or 
stay or set aside the execution, or arrest the judgment, or grant a new 
trial, is the same in this as in other cases. (See ante, 316, 317). 

When to be signed after a trial before the sheriff, Sfc. under the 
3 & 4 W. 4, c. 42.] By the 18th section of that act it is enacted, 
“ That, at the return of any such writ of inquiry, or writ for the 
trial of such issue or issues as aforesaid, costs shall be taxed, judg* 
ment signed, and execution issued forthwith ; unless the sheriff or 
his deputy before whom such writ of inquiry may be executed, or 
such sheriff, deputy, or Judge before whom such trial shall be had, 
shall certify under his hand upon such writ that judgment ought 
not to be signed until the defendant shall have had an opportunity to 
apply to the Court for a new inquiry or trial, or a Judge of any of 
the said Courts shall think fit to order that judgment or execution 
shall be stayed till a day to be named in such order ; and the verdict 
of such jury on the trial of such issue or issues shall be as valid and 
of the like force ^as a verdict of a jury at Nisi Prius ; and tlic sheriff 
or his deputy, or judge, presiding at the trial of such issue or issuesj 
shall have the like powers amendment on such trial 

as are herei nailer given to^HHnpNisi Prius." If, there* 
fore, the sheriff, &c. does ||MjjiuPmis certificate, and no order 
is made by a Judge to delay^HS^gment, such judgment may be 
signed and execution issued at tlm^^ration of four daysfromdhe re- 
turn of the writ, one day exclusiM, and the other inclusive* If the 
sheriff grant this certificate, the defendant must move the Court wUkin 
the first four days of the term after the trial, if it was had in vaca^ 
Hon, or if it was had in term, then within the next four days in the 
term, if there be so many, and if not, then on or before the last day ^ for 
a new tried; and in default of his doing so, the plaintiff may then sign 
his judgment, and issue execution* If a Judge order the judgment 
to be stayed until a day named by him, then of course it cannot be 
signed until after that day. 

shall have execution within a limited enter a suggestion to deprive the plain- 
time, and judgment is thereupon en> tiff of costs. 

tered up and execution issued, the de- (o) See Jervis's Rules, xxx, n. ; Anon 
fendantisnot precluded from applying E. T* 1832. 
in the next term to the Court above* to 



320 


WheA 9%gned^ ^c. 

% 

Ilotc signed and costs taxed.] If the Judge does not certify for im- 
mediate execution, under the I fV. 4, c, 7, then on or after the ap- 
pearance day of the return of the distringas f get the record of 'Sim Prius 
from the associafet and enter the postea 07i itf in a town cause* Or, in a 
country cause, the associate will enter the postea before he gives you 
the record, as already mentioned (ante, 4). Take it to the clerk of the 
posieas, who will mark it ** deliberatur pay him 6d. Formerly, the 
attorney was obliged to get the postea marked within two days after 
he received it; (R. T* 2 J* 1, r. 2); but this rule is not observed at 
present, and it is usually marked any time before tbe costs are taxed. 
Having thus got the postea marked, take it, together with all the papers 
and briefs, Sfc. in the cause, to the master, who will tax the costs and sign 
Judgment* 

If the Judge certifies for imiucdiate execution, then on or after the 
expiration oj' the four days above named get the record of Nisi Prius 
from the associate, and enter the postea on it. Take it to the. clerk of the 
postcas and get it marked as above mentioiied, and then take it with all 
the papers and briefs, SfC. in the cause to the master, who will tax 
the costs at$d judgment as in other eases. The 1 TV. 4, c. 7, s. 
6, provides that the master shall not he compelled to attend and tax 
costs at any time between the last day of August and the 21st Oc- 
tober, in cases where the Judge thus certifies fur immediate execution. 

If the trial was had before the sheriff or a Judge of an inferior 
court for a dcinand not exceeding 20/., according to the 0 & 4 IV. 4, 
c. 42, ante, 286 b, (hen, of^or after the expiration of the four days above 
named, or in case of the sheriff or other officer having certified, or a 
Judge having made an order to prevent your having immediate judg- 
■ ment, then, on or ifter the expiration of the time allowed for your sign- 
ing judgment, call at the sheriff's office, and he will deliver to you the 
writ and hit return, with the finding of the jury indorsed thereon. Take 
the writ and return, together with all the papers and briefs, ^c. in the 
cause to the 7naster, who will tax the costs and sign judgment* 

The master will tax the costs, upon a view of the proceedings. 
But if there be extra expenses which do not appear upon 

the face of the proceedings, such^s witnesses’ expenses, fees to coun- 
sel, attendances, court fees, ^efan affidavit must be made of these 
f extra Bosts, otherwise the^inaster will not be warranted in allowing 
them ( p). Such affidavit should be left at the master's office one clear 
day before the day appointed foriaxation(q)* If such affidavit be made 
before a commissioner in the country (as it usually is in country 
causes), you must, in a convenient time before the taxation, ^/e it with 
the clerk of the rules, who will make out a copy of it for you, to lay he^ 
fore the master; pay hitn 8d* per sheet. It is usual also, among fair 
• practitioners, to send a copy of it to the opposite attorney (r). 

In fair practice it was always usual to give notice of taxation, with- 

(p> See forms of the affidavit. Chit. 18.10. a copy of the bill of costs and af- 
Fonns, 180. 190. fidavit of increase must be delivered to 

( 9 ) Chapm. l*rac. 156. th^npoi^t^ttoniey one day previous 

(r) In the Exchequer, by rule M. T. to ffiraumuon. 
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out being ruled to do so. And now,* by the rule of T. T. 1 }V. 4, 
r. 12, before taxing the costs, the prei ailing party must give the oppo- 
site party one day's previous notice of taxatiot^s) ; and if he does not 
give it, the judgment would be irregfilar (0* ^ service of the notice 

at any tinae before nine o’clock at night for the next day, would suf- 
fice. If the opposite party, however, wishes a longer notice, he should 
obtain from the clerk of the rules a rule to be present at the taualiotn 
pay If. 6d, ; serve a copy of it on the attorney of the prevailing parity 
before the time for signing judgment has expired ; the latter must then 
give twenty -four hours' previous notice of taxing costs; and if the 
costs are taxed without such notice, the taxation would be irregular, 
and the attorney liable to an attuchnient; but if tins rule to be pre- 
sent is not served until the time for signing judgment has expired, he 
is not obliged to give more than the above one day’s notice, which, asi 
we have just seen, may be given at any lime before nine at night fot 
the next day (m). It may be as well here observed, that this notice ol 
taxation, or the first appointment made by the master, is peremptory, 
and he will proceed ex parte thereon, unless suHicient cause is shewn 
for the postponement. i^See R, II. 32 6\ 3). 

If the plaintiff’s attorney w'ill waive the recovery of costs from the 
defendant, it seems, that, notwithstanding the dehndattt should ob- 
tain a rule to be present, the plainiiiP might, at the expiration of the 
time allowed for that purpose, without giving any notice of taxation, 
sign judgment and issue execution; and this, when the debt is large, 
is sometimes expedient (f*). 

It maybe here observed that the master is in general tlie sole judge 
as to what witnesses shall be allowed on taxation, and as to the mode 
of taxing costs; and the discretion used by him in taxation, will not 
be brought into review before the Court as a matter of course. {Ante, 
248, 249). 

If the attorney of the opposite party attend the taxation, lie tliereby 
waives all irregularity as to the time of signing judgment (u ). 

When the costs are taxed, fin^aV judgment is then said to be sign- 
ed (y); and the prevailing party .luiay iinrnediately proceed to sue out 
execution. 

See further as to when and in whiK cases the plaintiff or defendant 
is entitled to costs, post, VoL 2, ilook 4, Part 1, Chap. 30. 

Form q/1] In the case of a verdict for the plaintiff, the judgment* 
as we have seen, ante, 310, is, that he recover his damages and costs 
in an action of assumpsit, covenant, case* trover, trespass, and re- 
plevin; or his debt, damages and costs in an action of debt; or his 
floods or their value, and damages and costs, in an action ot' detinue ; 
and in either case also his costs of incrca*-c; or if the verdict be for 


{s) See the form. Chit. Forms, 192. 
The reasonable costs of this notice will 
be allowed. Thorp v. Wordp, 2 C. dc. J. 
408, 1 Dowl. F; C. .*175. t>. C. 

>• (t) See Pertp v. Turner, tCb 

Houtledgc V. Cites, Id. 163. 
tu) See 1 Sellon, 5U4. 


(f) See Somerville v. White, 5 East, 
14G; liue d. Messiter v. DpneUty, 4 
Taunt. 200; Chit. Sum. Frac. 
Tidd,!J04. 

(X) Tidd, ftth ed. 930. 

(y) See Butter v. Bulkelep, 8 Moore, 
14, lBiiigh.233. S. C. 
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ttle defendant^ then that the plaintiff take nothing by his writ, and 
that the defendant go thereof without day, and also that the defen- 
dant recover against the plaintiff the costs and charges he has expend- 
ed in his defence; an An replevin the judgment at common law, ybr 
the defendant, is ^o that he have a return of the goods, or on the 
statute 17 Car, 2, c. 7, for the arrears of the rent and costs. The 
judgment as to the increased costs is grounded on tlie statute of Glou- 
cester, 6 Ed, 1 , c, 1 , 2 ; and as to the damages, &c. and common 

costs, it is grounded on the verdict (js). 

A capiatur pro fine or misericordia also forms a part of the judg- 
ment. If the verdict be for the defendant, the plaintiff and his pledges 
(if any) (a), are adjudged to be amerced (nominally) for his false 
claim: but if the verdict be for the plaintiff, then — in all actions z;i etar- 
mis, or where the defendant his pleading has falsely denied his own 
deed, the judgment contains an award of a capiatur pro fine{b)\ in 
all other cases the defendant is adjudged to be amerced (c). This 
capiatur or misericordia always formed a part of the judgment at 
common law ; and the produce of it formed no inconsiderable pro- 
portion oLihat part of the king’s revenue arising from his courts of 
justice. But this has long ceased to be the case. The misericordia 
or amercement has long been merely nominal, and not enforced. In 
actions of trespass and ejectnoent, a capias pro fine used to issue in 
pursuance of the capiatur, and the defendant was obliged to com- 
pound the fine, by paying some .small sum to the master, until, by 
stat. 5 W, Sf M, c. 12, enacted that no capias pro fine should 

thereafter issue in actiofji;,.pf trespass, ejectment, assault or false im^ 
prisonmeiit,” brouglit in ahy of the Courts at Westminster; but that 
the plaintiff should pay 66'. 8d. to the master in satisfaction of the said 
fine, at the time of si; 2 .niug the judgment, and should be allowed the 
same in hU costs. Since this statute, the capiatur is omitted altogether 
in the judgment, in the actions mentioned iti the above statute (d); 
but, ill all other cases, where it was neces&ary at common law, it 
should now in strictness be added, in the judgment. At common law, 
also, the omission of a capiatur^pr^ misericordia was error; but by 
stat. 16 & 17 C. 2, cl 8, the oiUjfiiidhW cither, or the entering of one 
for the other, shall not be caii^for reversing any judgment in the 
^Coiirttf of Westminster,o^ounties palatine, after verdict, or confession 
I by cognovit actionem or rlnctaverificatione, or (by stat. 4 A. c,l6, s,2) 
on nil dicit or non sum informatus, and writ of inquiry executed 
thereon ; and these statutes have been holden to extend to the case 
I of adding a capialuxt where there should have been none (e). Also 


<&) See post, Voh 2, 854, as to the 
costs. See the various forms of judg- 
ment for plaintifF, Chit. Forms, 192 to 
ld^2^ of judgment for defendant, 

la) These pledges are now wholly 
, dls|iensed with, and omitted in actions 
, cammenoed by writs of capias, sum- 
mons, or detainer. 


(ft) 8 Co. 69; 11 Co. 43; JJnsepv. 
Clerk, 5 Mod. 286, 1 Salk. .64, S. C.; F. 
N. B. 121; Co. Lit. 131; 1 Ro. Abr. 219. 

(c) See Mpddleton v. 3Vpnn, Willes, 
6U); Humft/e V. Blond, 6 T. R. 266. 

(rl> L.inseyv, Clerk, 1 Salk. 66, Carth. 
390, S. C.; H^estftreo^ v. jb/tdrews, 2 


v.lforsMI, lStr.313. 
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\l has been holden, that where the plaintiff was by mistake adjudged 
to be in misericordia instead of the defendant, it was no cause of er- 
ror («). 

. A mere miscalculation of the damages recovej|d will not avoid the 
judgment («). ^ 

If the costs be omitted in the judgment, either party may assign it 
as error, even although the omission be to his advantage (6). But by 
16 & 17 C. 2, c. 8y no judgment after verdict in any action^ or after a 
nonsuit in replevin^ shall be reversed, because the increased costs are 
not entered to be at the request of the party for whom the judgment 
is given, or that the costs in any action are not entered to be by con- 
sent of the plaintiff (c). As to costs, generally, see FoL 2, Rook 4, 
Part 1, Chap, 30. 

Relation of judgments,'] As far as relates to purchasers bond fide 
for a valuable consideration, a judgment affects the lands, tenements, 
and hereditaments of the party, only from the time it is signed; to 
ascertain which, the master, in signing the judgment, must mention 
on the record the time of signing il; and the same shall be stated in 
the margin of the judgment roll, when the judgment Is entered. (29 
C, 2, c, «3, ss, 13, 14, 15; extended to the counties palatine 8 G. 1, 
c, 25, $, 6) (d). But as to all other persons hut purchasers, the judg- 
ment, (when not signed by leave of the Judge under the statute 1 
W, 4, c. 7, antCi 310), as it affects lands, relates, it should seem, to 
the first day of the term of which it Is slgt^d (e), in the same man- 
ner as at common law (/) ; and it affects, as well lands held in trust 
for the defendant, as those of which he is actually seised. (29 C, 2, 
c, 3, 10) (g). But copyhold lands arc not bound by it (A). 

As to chattel property, the judgment does not affect it in the hands 
of the defendant; chattel property being hound only by the delivery 
of the writ of execution to the sheriff. (29 C. 2, c, 3, s. 16) (i‘). 

It may as well be observed, that, by bringing an action of debt on 
a judgment, the lien createdby the judgment is not thereby waived (Ar). 

When and how entered, docketed^ ^c.] As soon as judgment is 
signed by the master, the party, in whose favour it is given, may im- 
mediately sue out execution, before the Judgment is entered on the 
roll, or docketed. The judgment, however, must be entered on the 
roll, docketed, and carried to (1) and died in the Ueasury of the 


<2) Punin V. StokeJt, 2 II. Bl. 312. 
la) Dunn v. Crump, ^ Moore> 137* 3 
S.C. 

(6) 1 Uo. Ahr. 759 , pi. 1—4, 700 , pL 
5; 4 Leon. 61 ; Jenk. 2ll, pi. 4». 

(c) See the various , forms of judg- 
ments, Chit. Forms, 192, &c.; and see 
Spicer v. Temtdale, 2 B. & P. 4y. 

(d) See Hu/ph v, Robinson, 1 T. R. 
118; Saoil \.fViltehire, W dies, 428, n. 

(e) ft^hitaker \\ Whitaker, 8B.&C. 
768; and see Wansepv. More, 5 T. R. 


65; Gremwapv, FiOutr, 7 B. & C. 4.36; 
Hmuretl V. T/wrowftf>od, Id. 705. 

(/) .30 E. .3, 24; 1 Ilo. Abr. 8i)2, pi. 12 
to 16; 2 Inst. 305; Bro. Eleglt, 17, 19; 
2 Saund. 9, (w). 

2 Saund. 10a 

(h) 1 RoU.Abr. 

9th cd. 935. 

(i) SeeGodb.l 6 l; 8 C 0 . 17 I. 

(*) Erbpv. Brbp, \ Salk. 80. 

(0 See Barrow v. Croft, post, 323. 


i, in, 17). 

888; and 0 Tidd, 
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Court, 1. in order to bind the defendant’s lands ; 2. to enable the 
plaintiff to bring debt or scire facias on the judgment; 3. to proceed 
against the bail on their rccogn^ance ; 4. in case a writ of error is 
brought; and 5. in ^dcr to bind assets in the hands of the executor 
or administrator of cR defendant. {See post, 323). Formerly, it was 
requisite to enter the proceedings of record in order to charge the de- 
fendant in execution, but this is no longer the case. {R, II. 2 fF. 4, 
r. 5)5). In all other cases, also, by R. E. 17 •/. 1; E. 1657, r. 1 ; il/. 
5 //. r. 1, the judgments are ordered to be docketed; and by 2L M. 
5 A, r. 1, 72. 5 W. 3, E. 9 W. 3, M. 0 W 3, T. 10 JV. 3, the rolls of 
Tiinity, Michaelmas, and Hilary terms, are ordered to be brought in 
before the essoign (m) days of the subsequent terms, respectively, and 
the rolls of Easter term before the first day of Trinity ; after which 
they are not to be received, without the special leave of the Court, 
and the custos hrevium usually attends two days before every term, 
to receive and file the rolls which ought to be so carried in. No great 
attention, however, seems to be paid to these rules, as they are merely 
directory; and rolls are now received after the time mentioned in 
them, without the leave of the Court, upon paying a post terminurn 
of 4.V. 8d. to tlm officer. In a late case, the Court refused to order a 
judgment- roll to be taken olf the file, although it had not been carried 
in for twenty-four years after the judgment, it appearing that the 
judgment had been niarkod by tlie proper officer at the time of sign- 
ing the same, and had been then regularly docketed, so as to affect 
purchasers ; but though the motion was refused, the Court, in order 
to mark their disapprob<at)on of the negligence and delay of theplain- 
titf ’s attorney, discharged the rule without costs ( 72 ). And if the at- 
torney neglect to enter and docket the judgment indue time, by 
which a loss arises to his client, it seems he would be liable to an ac- 
tion ( 0 ). The opposite party may, also, in most cases, by summons 
befoie a Judge and his order thereon, compel the attorney for the 
prevailing party to enter the judgment on the roll, and docket iU 
When either party dies (/;) after verdict in vacation, judgment may 
he entered at common law in ti|at ^^acation as of the preceding 
term (</)• and in such case the r«ll ought to be brought in and filed 
before |he first day of the subsequent term (r). If, however, the 
judgment he signed in vacation, by virtue of the statute of 1 W. 4> 
c. 7, aiite, 316; in s^uch case, it should not, it should seem, be entered 
as of the preceding term. {Sec 1 W. 4, c. 7, s. 3). By the 17 C. 
2, c. 8, s. 1, the death of either party between verdict and judg- 
ment shall not be alleged for error, so as such judgment be entered 


(»i) Since the 1 W. 4, c. 70, s. 6, ante, 
5<5, 57 , It should seem, if the rolls be 
brought in before the first day of the 
term, it would now, in all cases, suf- 
fice. 

<«) Barr^fw v. Croft. 4 B. & C. 388, 6 
D. & R. :)8C, S. C. ; and sec 0 Mod. 5U. 
(o) See FUneer v. Earlof BoUngbroket 


I Str. 630; Dotigias y.YaUop, 2 Bur. 722. 
(p) JkfoAun*s case, 6 Mod 
(o) Bragner v. Ijangmead, 7 T. It, 20; 
and see Calvert v. ToniUn, 2 M. dt P. 1, 
H Bingh. 1, S. C.; Price v. Hughes, 1 
Dow).P.C.448. 

(>•) Pried v. Hughes, 1 Dowl. P. C- 
448; ante, 57. 
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within two terms after such vcriUct. See the case of the death of a 
party more fully noticed, Vol. 2, 603, 878. 

Hy the 4 & 5 W, tj- M, c. 20, a\ 3, ^(madc perpetual by 7 & 8 JV, 3, 
e. 36, 5.3), a judgment which is not dncketci^hall not aftect any 
lands or tenements, as to purchasers or mortgagees, or have any pre- 
ference against heirs, executors, or administrators in their administra- 
tion of the ancestor’s, testator’s, or intestate’s estate (.v). Also, by 4 8: 5 
JV» M, c. 20, 5. 2, the clerk of the dockets shall docket all judg- 
ments entered of Kaster and Trinity terms before the last day of Mi- 
chaelmas term, and those entered of Michaelmas and Hilary terms 
before the last day of the ensuing terms, respectively, under the pen- 
alty of ] 00/. And these dockets shall be entered and kept in books 
of parchment, and may he searched and viewed by all persons at rea- 
sonable limes, paying for every term’s search 4r/. and no morc- 
Docketing of the mwe is not a suilicient docketing of ajiulgment 
within the provisions of this act (/). It seems that if the judgment 
he signed and docketed immediately afterwards, then, although the 
judgment be not carried in, it will bind the defendant’s lands or as- 
sets in the hands of the defendant’s executor or administrator (?/). 

The Court will, in general, permit a ju<lginent to be entered tninc 
pro tu7tc, where it is delayed by the act of the Court; but not where 
it is delayed by .a proceeding in the eunimun course of law, as by a 
writ of error, or the like (w). 

2'he praclire as to entering and docketing the judgment is thus : — 
If you have been ruled to enter the issue, and have already carried 
ill and docketed your roll, as directed ante, 223, 224, then all you 
have to do is to take the nisi prius record, {or the writ for the trial 
before the shertjf', if there was one), with the rnnster's alloraiur, 
to the clerk of the treasury, who tvill continue the procei dings and en- 
ter the judgment on the roll; pay him 2s. You must also docket the 
entry of the judgment, in order to bind the defendant’s lands or as- 
sets in the hands of his executor or administrator (mj) ; for which pur- 
pose make out a docket paper of the judgment, and lake it to the clerk 
of the judgments, who will enter tke'docket: pay him 3s. (.r). 

But if the trial was had at Nisi Prius, and merely an incipitur have 
been entered on the issue roll at the time of passing the record of 
nisi prius, or if the trial was had before the sheriff, &c., and you have 
not carried in and docketed the issue, you must enter the issue, 8^c. on 
the roll, as directed ante, 222, and then in a new paragraph continue 
the proceedings to thejudgmerit (.r). Having thus made up your roll, 
docket your entry and carry in another roll, as directed ajite, 223. 
After the entry of the judgment, the roll is thenceforward called the 
“ judgment roll.” 

Sec H/rArrr/v. Hflyfer, 1 Esp. .313, See Lawrence v, Hodgson, 1 Y. &J. 
6 T. R. 384, S. C. ; Steel Horke, ID. and caMrs there cited; jifarr v. 

& P. 307; Wait V. Garth, Barnes, 2fjl. Quin, 6 T. R. 1; fxtrt, Vol. 2, 603. 

[t) liraithivaite v. Watts, 2 C. & J. .318. [w) .See Braithwnite v. Watts, 2C.Sz 

ju) See Barrow v. Croft, 4B. &C li.3lii'tHaHv,Tapjter,3U.b£.A(io\.G5o. 
388, 6 I). & R. 386, S. C. {x) See form. Chit. Forms, 204. 

(r) Bates v. Bockwood, 1 T.R. 637. 
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When and how to he registered.^ Also, in order to bind lands in 
Middlesex or Yorkshire, it is necessary to file a memorial of the judg- 
ment in the registry office of 8uct> counties respectively; before which, 
the lands shall not be affected or bound by the judgment. (5 .d. c. 18, 
^.4; QA.c. 35, jr. 19; 1 A. c. 20, s. 18; 8 0.2, c. 0, .w. 1, 18). For 
this purpose, engross a memorial of the judgment upon a lOs. stamped 
piece of parchment {if ) ; and write at the bottom of it a certificate of 
judgment having been signed (?/). Take this to the master, who f//j- 
on seeing the post e a ( or the writ and sheriff's return, S^c., if the trial 
was had before the sheriff), and allocatur, will sign the certificate; 
pay him l.v. Then write an affidavit of the master's having signed 
the certificate, upon the same parchment (for which purpose the parch- 
ment has also a 2.y. iid. stamp ) and swear it before a Judge of the 
Court in which the judgment was obtained, or before a »ia.s7cr in Chan- 
cery ; pay 1a‘. And lastly, take the parchment thus containing the 
memorial, certificate, and affidavit, and file it with the registrar at the 
registry office in Hell-yard ( if the lands be in Middlesejr); pay him os. 

Amendments of judgments.^ As to the amendments of judgments, 
ste yol. 2, Hook 4, Part 1, Chap. 28. Where the judgment roll was 
lost, the Court allowed it to be supplied by a new entry (a). 


Sect. 3. 

Writ of Error. 

1. Writ of Error generally, 324 to 335. 

2. Writ of Error from the Court of King's Hench to the Exchequer 

CJtamber, 335 to 357. 

3. Writ of Error to the House qf Lords, after affirmance or reversed 

in the Exchequer Chamber, 357 to 302. 

4. Writ of Error from inferior Courts to the Court of King's Bench, 

362 to 307. 

5. Writ of Error to the House of Lords, after judgment of inferior 

Court affirmed or reversed in Court of King's Hench, 367. 

6. Writ of Error coram nobis, 307 to 373. 

1. Writ of Error generally. 

What.l A writ of error is an original writ issuing out of the 
Court of Chancery, in the nature, as well of a certiorari to remove 
a record from an inferior to a superior Court, (excepting in the case 
of error coram nobis), as of a commission to the Judges of such 

(y) See the form. Chit. Forms, 205. 

<s) 2>oM£^ass V. Yaffop, 2 Bur. 722; Kvans v. Thomas, 1 Str. 833. 
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superior court, to examine the reedrd, and to affirm or reverse the 
judgment according to law (&}. 


In what cases it //rs.] A writ aC error lies, where a person is ag- 
grieved by an error in the foundation, proceeding, judgment, or 
execution of a suit (c), provided it be an error in substance, not 
aided at common law or by some of the statutes of jeofail : (as to the de- 
fects so aided, see Vol, 2, Book 4, Part 1, Chap, 28). It can be brought 
only on a judgment, or an award in nature of a judgment (^}, given 
in a court of record, acting according to the course of common law (e): 
but when the Court acts in a summary manner, or in a new 
course different from the common law, a certiorari, and not a writ of 
error, lies (/). And if the Court, where the judgment is given, be 
not a Court of record, the judgment can be reviewed by a superior 
Court, only by virtue of a writ of false judgment (g). The judg- 
ment, however, upon which error is brougVit, nmst be final, and not 
merely interlocutory (h). Yet this, it should seem, must be under- 
stood with some qualification ; for from the old cases it may be col- 
lected, that wherever by common lifw- the plaintiff might have the 
effect of his action by a judgment by default, (as for instance in real 
actions), if a statute afterwards give damages in such an action, so as 
to make it a mixed action, the plaintiff may bring a writ of error on 
a judgment by default (i), or on demurrer {j)» And error may be 
brought on a judgment of nonsuit (/r). 


In what cases granted,] A writ of error is grantable ex debito 
justitur, and not ex mera gratia, in all cases except treason and 
felony {1), 


When to be brought,] No judgment in any real or personal ac- 
tion shall be reversed or avoided for any error or defect therein, 
unless the writ of error be brought and prosecuted with effect within 
twenty years after such judgment signed or entered of record; pro- 
vided the party against whom the judgment is given he not an in- 
fant, feme covert, noti compos mentis, or in prison or beyond sea ; in 
which cases the writ of error must be brought within twenty years 
after such disability ceases. (10 & 11 II’. 3, c. 14). On accthint of 


<&) 2 Saund. 100, (n. 1); 2 Bac. Abr. 
448. 

(c) Co. Lit. 209. b. 

(d) Id. ; 2 Bac. Abr. Error, (A. 2) ; and 
see Style, 285. 

ie) Urf}eniu*lt v. Burwell, 1 Salk. 203; 
2 Bac. Abr. Error, (A. 1). 

(/) Id.; 1 Ld. Rayin. 213, 252, 454; 
Carth.494; Comyns, 

(g) Finch, L. 484; and see. as to the 
writ of false judgment, 2Sellon, 410, 
411, 423—427; Scott v.Bjvc, 2 Bing. 344, 
9 Moore, 649, S. C.; 10 Went. 2, 3, 271. 

(A) Samuel v. Judin, 6 East, 333; 3 
Salk. 145; but see 19 Ass. 8; Ho. Abr. 


675 . 

(i) 17E.3,21,.%3; Ro. Abr. 74&< 750. 
751. 

U) Ro. Abr. 750, 751 ; and see March, 
89; Noy, 66; and see Palm. 1,2. 

{k) Ro. Abr. 744, 742; Newell v. 
Ptdfjeon, 1 Str. 235; Box v. Bennett, 1 
H. Bl. 432; Kemptand v,Matxiulet/, 4 T. 
R. 4;i6. See Mm v. Hopkins, 2 D.5t R. 
2<»8; Evafui v. Swete, 2 Bing. 326, 9 
Moore, fUfi), 8. C. 

(/) Reff, V. Patp, 2 Salk. 504; and see 
18id.6!>; .3Bulst.71; 2Lec>n. 194; I 
Ro. Rep. 176. 
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the exceptions In this statute at^to infants, &c., the defendant can 
have advantage of it only by plc^iding it, even although the objec- 
tion appear upon the record (m) ; and therefore the Court have 
refused to quash a writ of error,* upon motion, although it appeared 
to have been brought twenty-nine years after the judgment vras 
signed (n). 

The writ, however, may he brought and bear teste, even before the 
judgment is signed (o); and this is the usual ];^Vactice, in order to 
prevent execution. It may be returnable at any time in the term of 
which the judgment is given (/j), hut not before it (7); yet where 
the plaintiff’ purposely deferred signing judgment until the writ of 
error was spent, the Court ordered a new writ of error at the expense 
of the plaintiff”s attorney (r) ; and had execution been sued out, the 
Court would have set it aside (s). 

By and agahist whom to be brought.^ A writ of error can be brought 
by him only who was party or privy to the record, or injured by the 
judgment, and who consequently w’^ill derive advantage from its re- 
versal (/). It may therefore be brought either by the parties them- 
selves, or by their heirs, executors, or ailniinistrators (m). If lands 
descend to a man er parte malvnta^ and he lose them by an errone- 
ous judgment and die, bis heir c.r/?ar/(? maternal not <?.r parte pate.rna, 
shall have the writ of error (a). So the younger son, when entitled to 
laiitl by the custom of borough English, shall have the writ of error, 
and not the heir at common law ; for this remedy descends with the 
laud (y). So, if tenant in tail female lose bis lands by an erroneous 
judgment, and die, the writ of error must be brought by the issue 
femule, and not by the son («). If tenant in tail lose bis estate by 
ail erroneous judgment, and die without issue, the immediate remain- 
der man or reversioner may bring error (r/) ; and if the remainder man 
or reversioner were in any manner made a party to the record, he 
may bring the writ of error even during the life of the tenant in 
tail (ft). In cases, liowevcr, where he was not a party to the record, 
and cannot therefore bring the writ of error until after the death of 
the tenant in tail without issue, yet the writ of error, it seems, must 
be brought (if at all) within 20 years from the time of the judgment, 
and n<ft merely from the time of the accruing of the remainder man’s 


(in) Sfiref V. Hardw. 

V. Kwiiijv, a Str. IIKW. 

(«) V. Et'ftns, 2 Sir. »37. 

(o) March, 140; linker v. BtthtrotU% 1 
Vent. 255; IVrWc'jf M<M»r, 4l!I ; 

Jnque» v, Ninm, 1 T. R.2B0; liktmrr- 
vUlc V. IfTiffc, 5 Kast, 145; Enutntiei v. 
Martin, 2 M. iL' S. ;W4. 

CVrifAcr V. T/ii/i, 2 Sid. 104; 1 Str. 

(V) V. Thmmts, 1 Vent. fKJ; 

Latch, l.‘Ul: and so;' liridier v. Thonuttt, 
1 Sid. 4ffl>: Wti.f/v. Tuinnrr, fd. ail. 

(r) Ardrn v. Ijimlrtf, llarnes, 250. 

(a) Jaqaea v. SittOi, 1 T. ll. 2BU. See 
fHNtf, p. 337> 


(r) Uo. Abr 7*47 » Dy. 90; Randal's 
rayf, 2 Mml. 50JJ. 

(«) Set' < Jodi). 5/7; 1 Leon. 2tU; but 
Ihtndfirs rase, 2 Mod. .*«>«. 

(/> 1 Loom. 201; 2 Sul. 5<;; and sec 

won, 00; IJodb. .‘177* 
t.y) Owen, (iff; lLct)n. 2(il: 4 Id- •’i; 
ai'il noc' Bridg. 79; 1 Uop. .311. 

C) Ro. Abr. 747 ; 1 Leon.2tjl; Dv. 

(rt) 3 Co. 3 b and see Shen*Khanks v. 
Lucas, 1 Bur. 410; Rt). Abr. 755, 

J^trd A'orri.i v. Mary u is of Winchester, 
Cro. El. 2; and see air H. Champernmv 
V. Sir R. Godtdfitiin, Cro. Jac. 160, 161. 
{b) 3 Co. 4; ff 11. 4, 5; Bro. Error, 39. 
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or reversioner’s title to possession {cj* If lessee for life lose his lands 
by an erroneous judgment, the immediate remainder man or rever- 
sioner may bring a writ of error : at common law, it could not be 
brought until after the lessee’s death ; but by stat. 9 li* 2, c. 3, it 
may be brought during the continuance of the estate for life (rf). If 
there be judgment against the principal, and also judgment against 
the bail, the princip^il cannot have error on the judgment against the 
bail (e), nor the bail on the judgment against the principal (y), nor 
can they join in a writ of error {g), because the judgments are several, 
and affect diftinct persons (/i). 

A writ of error is usually brought by the party against whom the 
Judgment is given; but a plaintiff may bring error to reverse his own 
judgment, if he be dissatisfied with it, in order that he may be en- 
abled to bring a new action (/). Also, if an action be brought against 
a feme covert as a feme sole, and she plead to issue as a feme sole, 
if judgment be given against her, and she be taken in execution, she 
and her husband may bring a writ of error, for otiicrwisc be might 
be prejudiced by the loss of her society (A:) ; indeed, if she were to 
sue out the writ in her own name, writhout joining her husband, the 
Court, upon application, w'ould quash itf/). So, if an action be 
brought against a feme covert and others, they may all join with the 
husband in a writ of error (m). 

Where a judgment is given against several, any of them may bring 
a writ of error; but it must be in the names of all, otherwise the 
Court will quash it (k) ; for otherwise this inconvenience would en- 
^ue, that every defendant might bring a writ of error by himself, and 
by that means delay tlie plaintiff from luiving the benefit of his judg- 
ment, though it should be aflirmcd once or ofteni,r. And so strict 
are the Courts in this respect, that althoiigli one of the parties may 
have died, yet he must be named in the writ, and his death stated, 
though the writ may be brought by the survivors alone (o). The 


(<r) Uoj/d V. 2 Str. 1257- 

(rf) a Co. 4 ft; Anofit .j Mod. aj>7i 2 
Saund. 40 a. 

(e) Ro. A hr. 740; 2 Loon. 4; 

V. Yaller, Cro. t'ar. 4n}|; Sttuth at>. 
GHJftth, Id. 401. 

(/) Ilo. A hr. 740; Style, .10; liushrll 
V. Yatlnr, Cro. Car, 400; Atherton v. 
Hole* 1 Lev. 1:J7. 

(/<•) L'ltiautter v. Krt/Ierifh, Cro. ('ar. 
408; Anon, Id. afjl; Hrttlinfr^ \. 
Mayor of Ijitndont Id. .">74; Sir J. 
Sandelow v. jyrrrtont Cro. Jac. .'0i4; 
Forest v. Sir J. S*nttHan*lf 1 lob. 72; 1 
Ro. Ret). 204; Atherton v, Ilohj, ] Lev, 
i:nr; Lit. 0:3. 

(h) See South alfi. GriJ/i (ft, Cro. Car. 
481; Style, 174; Jiurr w Atwood, i'aiih* 

447. 

(i) Johnson v. Jebb, 3 Uur. 1772. 


’ (fc) Rn. Abr. 740, T-'iO; 2 Ro. Rep. 
Style. 2.'>4. 280. 

1/) M* ^Sftmara v. Fisher, 8 T. R.302. 
{ni) Ro. Abr. 747 * • 

(n) MS, K. 1814; iMvorhe v. Was- 
hrftUfift, 2 T. R. F.ntix v. CtuftcUo, .3 
Bur. 17 .'^/; JSretrer \. Turner, I Str, 
2.3'i; v. (Jins{f-r, Id, iMXi; Favasor 

V. Ftntr, 1 Wil.s.«8; Grrrnrd v, AmtM, 
1 J.d. Ray in. 4<*.'>; Jiurr v. Atwood, Id. 
328; IValttn' y, Stokfj*', Ro. Abr. 

747 ; Dy.W); 3 Lt^fm. I7«; Bishop of 
Glouf ester and Savw're^s ease, t!To, El. 
f»,>; .Style, 4U>; Haeket v, ifemr, ('arih. 
7 , .HMod.l.'U; Sftcnjter v. llutiand,Ye\y. 
20ft; Hons v, Fthrriuf^ttfn, 2 Ld. ftaym. 
870; Gififcer s.Coujjier, Id. 1403, 1 Sira. 
liOfi, S. C.; Batctiify, Burton, Hardw. 
13d; Balm. 151. 

{o) Brewer v, Txsmer, 1 Str. 232. 
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death in such a case may be alllgcd in the writ thus : “ Because in 
the record and proceedings^ and^also in the giving of judgment j in a 
plaint which was in our Court b^ore you and your companions^ our 
Justices a£ the bench^ by our writy between J. N. [for whom the 
judgment^as given] and J. A’., late of , and G. H, [those 

against wiiom it was given] which said G, //. is since deceased, ^c. 
to the great damage of the said J. S., who hath survived the said 
G. H., 4^f*.** (p). If, after error brought by one of several plaintiffs or 
defendants, in the names of all, the others refuse to come in and join 
w'ith him in the assignment of errors, they must be summoned and 
severed ; after which he may proceed in the writ of error alone (^), 
and the Court will give him lime to assign errors, until the others can 
be summoned and severed (r). But if, in trespass against three, 
there be judgment against two of them by default, and the third jus- 
tifies, and it is found for him, the two against whom judgment was 
given can alone Join in a writ of error; for the other cannot say that 
the Judgment was to his prejudice (a); and the same if the two had 
been found guilty by verdict, and the other acquitted (t). The writ, 
however, in these cases should describe the record as it really is, in- 
cluding all the parties to it, alleging the error to be to the “great 
damage” of those who bring the writ of error (w). Also, where an 
action was brought against two, one of whom was outlawed, and 
judgment passed against the other, and the latter thereupon brought 
a writ of error in his own name; an objection being taken thdt the 
writ should have been brought in the names of both, the Court over- 
ruled it, saying that the writ, as to one of the defendants, was deter- 
mined by the outlawry (j). And in all cases where a writ of error 
is brought by some of several defendants, notwithstanding it may be 
liable to be quashed on this account, it still has the effect of removing 
the record, and is a supersedeas of execution as to all the defen- 
dants (y). 

Where all the parties should have joined, and have not, if the de- 
fendant in error proceed without quashing the w rit, and the judgment 
be affirmed, he can sue out execution against those only who were 
parties to the writ (s). 

And it must be observed that if a party or his attorney enter into 
any ai^eement not to bring a writ of error, he is afterwards precluded 
from bringing it, though there be manifest error in the record (a) ; 


( p) 2 Saimd. lOl e. 

(fj) lAtrd Cntmtreil V, Andrnts, Velv. 
a, 4, Tro. til. S. t\; Lancatrtrr v. 
iAnvA, t’ro. Jac, i»4; and see Shf^>hei‘d v. 
Ori7i«r*t, d Mi)d. 40; IVintie v. IJopd, I 
Lev* I4(i. 

(r) Frem'iilnldiv. 2Str.7K3. 

See a fonn of the writ of summons. 
The*. Brev, 'MU 

(8) Cauntm v. Ahhott, 1 Lev. 210; 
Parker v. Laivrence, Hob. 70; but see 


Style .UK). 

(t) UnfM V. Rafael t Cowp. 425- 
(»i) lAidp CasA V. Title. 2 Str.(;82. 

(/) Olieer v. Hunniu/B^, 1 Ld. Raym. 
091; and see Palm, l.'il. 

{p) lAtntche V. Wasbevugfiy 2 T. R. 

737. 

iz) Id. 

(fi> Camden v. Kdie, 1 H. Bi. 21; C'ufe« 
V. 2 T. R. 1»3. 
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or if he bring it, the Court on motiqp will oriler him to nonpros it (6). 
And the Court are so strict in this respect, that where the defendant's 
attorney agreed not to bring a writ of error in the action^ they held 
that the defendant's executors were thereby precluded fimi bringing 
error on a judgment in a scire facias which was brought against them 
to revive the judgment upon the death of the defendant (c). 

As to defendant? in error, the general rule is, that the writ of error 
must be brought against him only who was party or privy to the first 
judgment, or his heirs, executors, or administrators (d); and as to the 
number of defendants, the rule is the same as that relating to plain- 
tiffs. However, where one only of two defendants in error appeared, 
and sued out a sci, fa. quare cxecutionem non, and the pluintitf there- 
upon assigned errors; this was deemed a waiver of the objection that 
the other defendant should have joined (c). 

You may sue out and prosecute a writ of error by a different at- 
torney from that employed hy you in the original action, without ob-* 
taining a Judg.;’s order to change your attorney (/). 


In what Court to be brought.^ The writ of error is brought, either 
in the same Court in which the Judgment was given, or to which the 
record has before been removed by a former writ of error, or in an- 
other and a superior Court. 

If, upon a judgment in the Court of King's Bench, there be error 
in the process, or through the default of the clerks, it shall be reversed 
by writ of error returnable in the same Court (g). This writ is called 
“ error coram nobhf^ because the record and process upon which it is 
founded arc stated in the writ to remain “ before usf* that is, in the 
Court of King’s Bench ; the writ (as is the case with all original writs) 
running in the King's name. 

Also, where the error is in fact and not in law, a writ of error co^ 
ram nobis lies in the same Court; as where the defendant, being un- 
der age, appeared by attorney (/«) ; but a defendant in ejectment can- 
not assign this for error (t). So, where the plaintiff or defendant was 
a married woman at the commeticement of tlie suit {k), or died be- 
fore verdict or interlocuCury judgment (f), or the like. 

Also, if a record be removed into this Court by writ of erfor, and 
the writ of error be quashed for insufficiency (m), or for any fault but 
variance between it and the record (n), a writ of error coram nobis 
way then be sued out here upon the record so removed ; and if this 
latter writ be also quashed for insufficiency, you may have a second 


Kxecutors of tVright, Bart.v. Nutt, 
(c> Id. Sec pout. 

jd) 9 H. 6, 4fi; Bro. Error, P; Ro. 
Abr.74<); and tive J Ro. Rei». 

Knox V. Costello t 3 Bur. 

{/) Batchelor v. 7 T. R. 337- 

See further, upon the subject of par- 
ties to a writ or error, Bac. Abr. Error, 
(B); 2Saund. KU e,f. 

r F. N. B. 21; Poph. 181: Ro. Abr. 
Hopftuu y,iVeiiigi*j9Worth, 2 Lev. 


38; fVior Vent. 207; Oue t. 

Crfjpwell, Cro. Jac. 5. 

Pi) .Style, 40«; OanvePs Abr. Vol. 2, 
Error, pi. 13: and see 21 J. 1, c. 13, a. 2 
Sec iiind v. Pegg, 5 U. & Aid. 418. 

(O Coodright v.WHght, 1 .Str. 3.3. 
ik) See Ro. Abr. 747. 748. 752; Style 
2&4,280; 2 ROb Rep. 53. 

(/) 2 Saund. 101. 

<ni) fVatker v. Stokoe, Carth. 308* 30». 
(»> Cooper V. iiinger, 1 Str. (H17» 2 
Ld. Rayin. 1408, S. C. 
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writ of error eoram nobis (o). So,^f a writ of error in this Court, after 
the removal of the record, abate, either by the judgment of the Court, 
or by plea|death, or otherwise, a writ of error coram nobis lies here (p). 
And it hil|%een decided that if plaintiff in error die depending the 
writ, and this Court, notwithstanding, proc^d to reverse the judg- 
ment, the defendant in error may bring error coryn nobis here upon 
this judgment of reversal, and assign the death of the plaintiff to the 
former writ as error (q). Rut error coram nobis, it seems, does not 
lie in this Court, upon a judgment of affirmance given here (r), nor 
after affirmance in the Exchequer Chamber (s) ; nor does it lie in the 
Exchequer Chamber, after a writ of error from this Court has abated 
there, by death or otherwise; a transcript only, and not the record 
itself, being always removed there ; consequently there must be a new 
writ of error (0. Also, it may be observed that no writ of error, for 
error in fact, can he brought either in the Exchequer Chamber or 
House of Lords («). 

Rut if the error be in the judgment itself, and not in the process, a 
writ of error does not lie in the same Court (w), but must be brought 
in another a||d SHkpcnSt Court. 

From the King's Bench a writ of error at common law lay in all 
eases immediately ^o the House of Lords, whether upon judgments in 
causes originally commenced in the King's Bench, or brought there 
by writ of error (iv). Rut now a writ of error upon any judgment 
(not being the reversal or affirmance of the judgment of an inferior 
Court (x), and not being a case in which the King is a party), given 
by this Court, must be made returnable before the Judges of the Com- 
mon Pleas, and the Barons of the Exchequer in the Exchequer Cham- 
ber; and from the judgment thereupon given in the Exchequer Cham- 
ber there is no writ of error, except to the House of Lords. (1 fV. 4, 
c, 70, s. 8). A writ of error, therefore, still lies to the House of Lords, 
first, after a reversal or affirmance of a judgment, of this Court in the 
Excliequer; secondly, without a previous writ of error to the Exche- 
quer, upon the reversal or affirmance by the King's Bench of the judg- 
ment of an inferior Court; and thirdly, where the King is a party. 
Qui tarn actions do not fall within the exception as to the King {y). 

To tMb King's Bench, either for error in fact ( 2 ), or error in law, a 
writ of error lies from all inferior Courts of record in England (with 
the exception of those in London and in some other places, which 
shall be noticed presently) (n) ; and after judgment of affirmance or 

(o) Walker ▼. Stoko€» Carth. 369,370; 145; but see Price*9 cane, Cro. El. 731; 

1 Ld. Kaym. fwW. Wilken v. Jorden, Hob. Hi Sir J. Fitz^ 

(p) 2Saund. 101 a. hetbert v. .Sir K. Jjeachy Cro. Car. 514; 

(tf) Ro. Abr. 747; Cro. El. lO.'i; 4 W. Jones. 410, 411. 

Leon. 60. (If) 711.6,30; Ro. Abr. 749. 

(r) BurMgh v. Harris, 2 Str. 97.S: but (w) 37 H. 6, 13; 11 E. 4. 9: Ro. Abr. 

see Wirwhurck v. BeltvtHxit 1 Salk. ;137. 745. 

(a) Lamhril v. IVcttp JoAn, 2 Str. 690. U) Ricketts v. 2C. & J. 11. 

t SSaund. 101 a. (jt^) jjt^ v. Skutt, 1 Doug. 35.3, anil 

Id.; Caatlcfiinc y, Mundy, 4 B. & n.91; T. Raym. 275; Whitten v. Pres- 

9J; Roe v. Moore, Com. Rep..^. ton, 1 Sid. 240. 
liapMm V, Weis^feiesn’orth, 2 Lev. 38; (c) Binns v. Pratt, 1 Chit. Rep. 369. 

IvSrv. , 1 Vent. 207 . 208; Beta v. (a) 4 InsL 21, 22; Finch, (L), 480; 

JLonf, Cro* Jac.5; Afto/Tscase, 2 Salk. Dy. 250. 
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reversal here, a writ of error lies tofthe House of Lords. A writ of 
error lies in the King's Bench upon a judgment in the County Pala* 

‘•“e (*)• ’ 

From the Common Pleas a writ of error lies to the Excheqfvr Cham- 
ber, before the Judges of the King's Bench and the Barons of the 
Exchequer, and afrqfwards to the House of Lords; from the law side 
of the Exchequer to the Exchequer Chamber, before the Judges of 
the King’s Bench and the Common Pleas, and afterwards to the House 
of Lords. (1 4, c. 70, 8). Also, from the law side of the Ex- 

chequer, in cases where the King is a party, to the Exchequer Cham- 
ber, before the Lord Chancellor and Lord Treasurer, calling to their 
assistance the Judges of the Courts of King's Bench and Common 
Pleas, or some of them, (31 Ed, 3, c. 12), and from thence to the 
House of Lords; from the Exchequer in Scotland to the House of 
Lords, (6 A. c, 26, s, 12) ; and from the King's Bench and Court of 
Exchequer Chamber in Ireland, also to the House of Lords. (39 & 
40 G, 3, c. 67). But, for error in fart^ a writ of error will not lie from 
the Common Pleas to the Exchequer Chamber, biU only in the Court 
of Common Pleas or to the King's Bench (d), * 

Upon a judgment given in the Cinque Ports, no writ of error lies to 
the Court of King's Bench ; but by custom such judgment is examin- 
able by bill, in nature of a writ of error, before the Lord Keeper or 
Warden of the Cinque Ports, in his court of Shepway (e). So, upon 
a judgment given in the Court of Stannaries of the Duchy of Corn- 
wall, no writ of error lies to the King's Bench; but the error is exa- 
minable upon appeal to tne Warden of the Stannaries, and from him 
to the Prince, or, if there be no Prince, to the King's Council (/); 
provided the judgment have been for a matter touching the Stanna- 
ries (g). 

Upon a judgment in the Sheriff's Court, or at the law side of the 
Mayor's Court in the city of London, a writ of error lies to the Court 
of Hustings, and from thence to commissioners appointed for that 
purpose by commission under the Great Seal (usually five of the 
Judges), and from them to the House of Lords (h). 


In what cases amendable . A writ of error was not amendkble at 
common law (t). But now, by 5 Cr. 1 , c. 13, all writs of error, wherein 
there shall be any variance from the original record, or other defect, 
may and shall be amended and made agreeable to such record, by the 
respective Courts where such writs of error shall be made returnable. 
Therefore, where a writ of error was brought jointly with one who 
should not have been joined, the Court allowed the writ to be amend- 
ed by striking out his name (^*). So, a mistake in the name of one 


(6) 4 Inst. 214, 223; Ho. Abr. 745; but 
see, as to Durham. 4 Inst. 21B. 

(ri 3 Bac. Abr. 213; 4 Inst. 105. 

(<f> See Cagttedine v. Mundy, 4 B. & 
Adol. 97; Roe v. Moorct Com. 597* 
(e> 4 Inst. 224. 

(/) Ro. Abr. 745. 

Or) SBulst. 18.3. Sec Owen, 8; Aike 
V. Hwikin, 1 Sid. 233. 


<A) 6 Bro. Pari. Ca. 181; Ballard v. 
Bennett, 2 Bur. 777; 0>te v. ilrenne, 

1 Lev. 2 Saund. 253, 101 6. 

(t) Thxmtpaany.Cntcher, 1 .Salk. 49; 
Walter v. Stokae, 1 Ld. Raym. 564y 7L 
U) Sword Blade Company v. Dempsey, 

2 Str. yins; Fitzg. 201 ; 1 Barnard. 405, 

421 ; VerelHt v. Cowp. 425, 2 W. 

Bl. 1067. S. C. 
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of the piirttes has been amende^ {k ) ; in another case the writ was 
amended by adding pirtie>(0; another by altering even the 

description of the form of action (»»). But when the writ is return- 
able judgment is given, this is a fault which cannot be amend- 

ed (fi). 

The arneiidinont in this case is now allowed, a^a matter of course, 
without costs («); but if the rule be also to amend the assignment of 
errors, it is upon payment of costs (/?). According to the statute, the 
writ is to be amended by the Court in which it is returnable; yet this 
seeiiiK to be only in cases where the original record, and not a tran- 
script merely. is removed into such Court ; and, therefore, upon a 
writ of error from the King’s Bench to the Exchequer Chamber, it 
was boldcn that the writ should be amended in the Court of King’s 
Bench, where the original record lay {q). Upon amending a writ of 
error, new bail must be put in to the amended writ, in the Court be- 
low (r). 


In what cases qitashi'dS\ After the transcript has been returned and' 
filed (.f), ill error m.ty move the Court, in which the 

writ of error iv;ifM!turnablc (/), to qtiasli it, for some fault not amend- 
able within the star. 5 (}. 1, c. 13, abtwe mentioned; as, for having 
been returnable before the judgment was given (m) ; but where the 
defendant had ruled the plaintiff in error to assign, and the latter had 
assigned, and the defendant joined in error, which had been argued, 
and the judgment of the Common Pleas reversed, the King’s Bench 
refused at that stage to tpiush the writ of error, on account of its hav- 
ing been returnable in the term before that of which i he judgment of 
the Common Pleas was signed (v). The writ also may be quashed 
as to one judgment, and stand good for another; as where upon u 
judgment in i'ci/c/tfriajf against bail, the defeudams brought a writ of 
error tarn in reditione judicii qtiam in adjudicatione cxeculiwiiSf the 
Court quashed the w rit, as far as it icluted *o the original judgment 
(the bail having no right to bring ernir upon the judgment against 


their principai), and ruled it to stand good quoad the judgment 
against the bail on the scire facias (m’). So, if a writ of error be sued 
out agitinst good faith, for instance, if a defendant obtain time to 


plead, upon the condition of givi 

(/f) Barnard v. Guy, 2 Smith, 259. 

(0 lAuiy Cntts V. Titl^i, 2 Str. <J92. See 
Baker atui Anothtfr, Assiffnees, ^c. v. 
Nntiver, I C. & M.112. 1 Dowl. P. C. 
Iil8, S. C.; but see Ctmper v. Ginger, 1 
Strn. (iOO, 2 l.d. Ilayiti. 1403, s. C.: 
IVnItery. StoJuie, 1 Id. 71: Hackettv. 
Herne, Curth. }l: lies v. Infiabitants of 
Alt Sninte. f>Wiy, 2 Str. U 10; M*Na- 
moro V. Fw/ic* , «T. R. :«)2. 

tm) Hanti-tjct v. De Payda, 5 Taunt. 

82 . 

(A> H^rigfU V. Cmwing, 2 Str. 807. 2 
Raym. 1531, S. c.; 1 Barnard. 02, 
85; Jirfitufoz V. Randolph, 2 Sir. 
f'iit V. Burton, Id. 001, lyUsun v. i/t- 


ig judgment of th.e term, as this 

gohtsby, 2 Ld. RaPl|i^1179; and see 
ante, 3^!; tted vide ir\fru, 

(o) Gardner v. Merrett, 2 Str. 902, 2 
Ld. Raym. 1587, S. C. ; Fiteg. 208. 

(p) Fitzg. 208. 

(V) Rutter v. Red.H(one, 2 Str. 837: 
Tally V, ^pfirkes. Id. 

(r) Rf^farl v. Verelxt, 2 W. Bl. 1007. 

A* Court V. Swift, 1 Ld. Ka>ni.32!l. 
tt) lUoyd V. Skutt, I Doug. 330 to .3.*>3. 
(w) Sferverur V. /n^rrum, 3 Taunt. 384. 
(f ) Notvell V. Rnake, 5 B. Si C. 733, 1 
M. & R- 175, s. 

(m,«) Burr V. Attwood, Carth.447, 1 
Ld. Raym. 323, .S. C.; and see South 
ixU. Crjffith, t ro. Car. 481. 
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must be deemed nn undertaking to give an available judgment, 
if the defendant bring error, the Court upon application will quash 
the writ (.t). Notwithstanding thd defect in the writ of error, for 
which it is quashed, still the record, if therein properly deicribed, is 
removed by it, and remains in the superior Court, after the writ is 
quashed (y). 

Costs are payaUc by the plaintiff in error, in all cases, upon 
quashing a writ of error (z), even where none were recoverable in 
the original action (a) ; it being enacted by stat. 4 c. 16, s, 25, 
that, upon quashing a w'rii of error for variance from the original re- 
cord, or other defect, the defendant in error shall recover against the 
plaintiff issuing out such writ, his costs, as he should have had if the 
judgment had been affirmed. And this includes the costs of quashing 
the writ of error (5). But if the writ were rendered defective by the 
defendant’s own acts, as by entering continuances on the judgment, 
or by delaying to sign it until the writ of error was spent, the defen- 
dant in error will not be allowed his costs (r); but, on the contrary, 
the Court will oblige him to pay the costs of the plaintiff (rf). 

/n what cases it abaies.Ji A writ of error abates where the plaintiff 
in error (e) dies before error assigned ; in which case the defendant in 
error must sue out a scire facias qtiare executionem non against the 
executors to revive the judgment before lie can sue out execution (/), 
But if he die after errors assigned, the w'rit does not abate, but the 
defendant must join in error, and proceed to have the judgment af- 
firmed, if not erroneous, and, if there had been only one plaintiff in 
error, should afterwards revive the judgment by scire facias against 
his executors (^'■). Where, however, there are several plaintitis in 
error, the writ docs not abate by the death of one (h). 

But the death of the defendant in error does not abate the writ; 
and much less the death of one of several defendants (/). If a sole 
defendant, or all the defendants die, the executors or administrators 
may be made parties by the scire facias ad audiendnm errores, and 


(x) Cktve V. Mufiftey, 4 D. A R. t>24, 3 
B.&C. 735, S. C.; Cates v. West, 2 T. 
II. 

(y) MS. E. 1814: Ijirttche v. ffrw- 

brvugh, 2 T. R. 737; v. Ctftvjtrr, 

2 Ln. Raym. 1403, 1 Sir. S. C.; 
Ratclijff^wUnrtont Haniw. ia5, 2Saund. 
100, n.; l*nM!/erd v.ThottuiH, 1 Vent. 07; 
and see 2 Bac* Al>r. Error, (D. 1). See 
Sampayo v. Ihi 3 Taunt. 82: Cran-- 

well V. Thumpmm, 4 D. A R. 133; IJoyd 
V. Skutt, Doug. 333. 

(c) dinin' V. Ctnvpt^r, 2 I.d. Raym. 
1403, 1 Str. S. C.; M'hanmra v. 
8T. R. 302. 

(a) Archbudiop of Dublin v. Dean of 
Dublin, 1 Str. 282. 

(3) iiinger v. Cowper, 2 Ld. Raym. 

14tl3, 1 Sir. 600, S. C. 


{r) Gould V. Omethurst, I Str. 139. 

(d) Hejindfiz V, R audof jj/i, i^tr, H34. 

(e) 7 East, 207; Sjteu/tt e v. Hutlawi, 
Velv. 208; Arum. 1 Vent. 34. 

if) 2 Saund, lol, n.;and st-e SptntMK}’ 
V. Rutland, N’elv. 208; Howard v. Pitt, 
C’arth. 2.‘l*i; Venoyer v. Rrnre, Id. 404; 
I A, Kinnaird v. Lyall, 7 East, 2lMj. 

Or) 2 Saund. loi n, 0 / and sec lA, 
Kinnaird v. Lyttll, 7 East, 21Jfl, 

(//) Clarke Ripjsm, J B. &A]d..086; 
but see Penoyer v. Rrare, 1 Ld. Ravm. 
244, 1 Salk. 319, S. C. ; }*arker y,Harris, 
Id. 281. 

(t) 1 Salk. 319, 1 Ld. Raym. 244: 
hfidiow V. Lmnard, 2 Id. ]2ti3; Anon. 
I Vent. .34: Wirket v. Creanter, 1 Salk. 
2tJ4, 1 Ld. Rayrn.439, 1 Show. 180, S.C.; 
see Bates v Ijfckwood, l 'r. R. (537, 
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be thereby compelled to join in cjror (A-) ; or if one of several defen- 
dants die, upon suggesting the d<Path upon the roll, you may proceed 
against the survivor (0* tompelling the plaintiff, in such a 

case, to assign errors, if the defendant died before errors assigned, the 
survivors or executors, &c. may compel the assignment by scire /a- 
cias quarv c.iecuiioftem non (/«) ; but if the defendant died after errors 
assigned, the survivors or the executors, &c. may j#oceed tilljudgment 
is aflirined, iis if the defendant were living ; and then, in case of the 
death of a sole defendant, his executors must revive the judgment 
by scire facias {n), 

By the death of the Chief Justice before he has made and signed 
his return, the writ of error becomes ineffectual (o), and the defen- 
dant, with the leave of the Court, may sue out execution Qi). But 
if the return have been signed by the Chief Justice, it may be certi- 
fied after his death {q). 

The wiit may also abate by the act of the party ; as where a feme 
sole, plaintitt* in error, luiirricd pending the writ, the writ thereby 
abated, and the Court gave the defendant leave to sue out execution, 
although the plaintiff and her husband had brouglit a second writ of 
error (r). Also, where a feme sole, defendant in error, married, and 
the plaintiff' pleaded this matter in abatement to the scire facias 
quarc exccutione7n wow, the Court allowed the defendant's writ of set. 
fa. to be quashed without costs (.v). But bankruptcy is no abatement 
of a writ of error ; and the proceedings after it by the assignees shall 
be ill the bankrupt’s name (f). 

A writ of error in Parliament is not abated by a prorogation («), 
or dissolution (j') ; but the proceedings continue in the same state in 
which they were at the time of such prorogation or dissolution. 

The effect of ubateiucnt of a writ of error is, that the plaintiffs or 
iheir representatives may fuc out and prosecute a new w^rit (y) ; yet 
if it has abated by the act or default of the party, the second 
writ is no supersedeas {z), and the defendant may sue out execution 
even without the leave of the Court (a) ; but if it have abated by the 
act of God, or by act of law, the second writ will be sl supersedeas (b); 


(fc) tVirket v. Ommw, I Salk- 204, 1 
Ld. Rayin. 1 Show. HUi. S. C\ 2 
SauTut. lot o: ffVfg/if v. Treewveke, 
Uarnes, 4:i2. 

(/) Sec a form of the suggestion, 
Lill. Kilt. 217. 

(w») fVu;kt’t V, Crmmer, 1 Salk. 2(»4, 
1 L.d. Rayin. 4,'10, S. C. 2 Sauml. JOl o. 

(m) WriM V. Treeuweke, Barnes, 432, 
i sauntl. loi o. 

(rt) Clomtuhatv v. Barnes, 

SOI, (>»«,* Hapes V. Thornton, Id. 2 Saund. 

101 o. 

(P) Id. 

iq) jttlen v. SArur, 1 Sid- 208. 

<e) Jenkins wBaten, 2 Str. 1015; BuU 


Irr V. LuifUano, Id. 880. 

(#) Pttrkihif(ton v. IWk, 1 Str. 038. 

(f) Krrti'hman v. lit-yer, 1 T. R. 403. 
(u) T. Raym. 383; (Joflottv. Sedgwick, 
2 Lev. 83. 

<4) Ord. Ooni. Proc. 18 March, 1678. 
fv) See Hat top v. Hidt, 1 Salk. 2fi3, 
1 Ld. Raym. 87. n Moil. 228, S.C.; 
Comb. 3tKL 18. 12 Mod. 105, S. C. 

(2) Sir F. Duncomtte's case, 1 Mod. 
205; Anon. 1 Vent. 100, S. C.; Hartop 
V. Holt, 1 Salk. 203, 1 Ld. Ravm. 07, 
S.C. 

(a) Birch v. TrUte, 8 East, 412. 

{b) 1 Keb. 058. 080; Anon. I Vent. 
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and the defendant in error, even if ho second writ be brought, cannot 
sue out execution without the leavp of the Court (4). 

When a writ of error in tlie Exchequer Chamber abates or is dis 
continued, the transcript must be remitted, and a remittitur entered, 
before the defendant can sue out execution in this Court (<?), And 
the same, it should seem, of a writ of error in Parliament. 

When discontinued.^ If the plaintiff in error make default after 
errors assigned, the writ of error will thereby be discontinued* For- 
merly, if he did not assign errors within the term next after the re> 
cord was certified, it would have been a discontinuance (/); but it 
has since been determined otherwise (^). Upon a discontinuance, 
the defendant in error is entitled to costs. (3 //. 7, c. 10 ; 8 & 9 W, 3, 
c. 1 1 ; and see post, 356). 

2* Writ of Error from the Court of King*s Bench to the Exchequer 

Chamber. 

The cases in which a writ of error lies from the King’s Bench to 
the Exchequer Chamber have been already noticed, ante, 330. 

The writ.'] The writ runs in the king’s name, and is directed to 
the Chief Justice of the Court of King’s Bench; it being a general 
rule, that a writ of error must be directed to the person before whom 
the judgment was given {h), or his successor, and in whose custody 
the record then is (t). It is tested on the day on which it is sued out, 
and which need not be a seal day (k). It states the plaint below, 
and, in general, recites shortly the 1 W. 4, c. 70, s. 8, and commands 
the Chief Justice, that he send before the Judges of the Common 
Pleas and the Barons of the Excheqtier, in the Exchequer Chamber, 
on a particular day, a transcript of the record, &c. It is not neces- 
sary that there should be fifteen days between the teste and return of 
h(l). 

Care must be taken, in all cases, that the wrrit corresponds with 
the record intended to be removed, in the names and additions of the 
parties (m), in the description of the Court in which the judgment 
was given (»*), and in the description of the action (o) ; for ^he Court 
can proceed only on that record, which the writ authorizes them to 

(rf) Lord Kinnaird v. Ljfaa, 7 East,29G. Wraip^t v. KUchinpiman, Id. 200; Hunt 
{€) Jjaroche v. WaMfrrmgh, 2 T. R. v. Latvtfon, I Ld. Kaym. 347; Sherleyx. 
737; Hotvardv. Pitt, Carth. 236, 237, VrtdwhiU, Hob. 327, Hut. 41; Mason v. 
1 8 alk. 2fJ1 , S. C. Fox, (Jro. Jac. 6.31, Style, 153; tViliiams 

(/) F. N. B. 20. v.Jenk*m^, 1 Sid. 104; lioothSV.Bearde, 

3 .Salk. 145; Tidd, 1070. Id. 103; Itigotdsbyv. Martin, 1 Str. 310; 

(a) Godb. 44; 1 Salk. 264, 265. Lanrchn v. Waabrtntp^, 2 T. R. 7^i7; 

fO 4 Inst. 105. Prifdyerd v. Thomas, 1 Vent. 07- 

(If) Hitl V. Tebb, I New Rep. 298. (n) See Oi 66 o»ur v. Saunders, 2 Ld. 

(/) LauUer v. Fofrter, 4 B. & C. 116. Rayvn. 8l9; Style, 344 ; 2Saund.29J; 
See the form. Chit. Forms, 206. Ro. Abr. 752; Style, 191, 203; Lortl 

(m) See 2 Ro. Rep. 210 ; Palm. 152; CrtmuMtll v. Andrews, Yelv. 3 b. Cro. 
Dashwood Cooper, 2 Mod. 285; Wat* Rl. 891, S. C.; Noy, 44; Godb. 248; 1 
terx.Stokoe, 1 Ld. Rayin. 7i* Carth* Ro. Rep. 15; Dy. 77 . 

368, S. C.; Cooper v. Ginger, 1 Sir. (W 6 ; (<#) Darbp v.Anet^, 2 Ld. Raym.1170, 
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examine. As to the cases, in wlich the Court will amend the writ 
of error, when it varies from the fecord, see ante^ 331, 332. If there 
be several records in the Court be|ow between the same parties, with 
which the de^iption in the writ of error agrees, the Court below 
may remove ^tiich of them they please ( p). 

Where the error is supposed to be as well in giving the judgment 
as in awarding execution upon it, as in scire faci<^ to revive a judg- 
ment, the writ of error is said to be tam quant, or, in the words of the 
writ, lam in reditione judicii, quant in adjudicatione executionis {q). 

How sued out,'] Make out a prrFcipe for the writ, stating the names 
of the parties, the form of action, and whether the judgment were upon 
verdict, or inquirn, and stating where and when the writ is to be 
made returnable, (^r). Take this to the cursitor of the county in which 
the venue was laid in the original action, who will make out the writ, 
and get it sealed at tlw next general seal, or (f expedition be requisite ) 
at a private seal, if it be sealed at a general seal, pay him \l, 10,y. 6d.; 
if at a private seal, 8s. 6d. more, 

^tllowanee of it, and how far a SHpersedeas.~\ Take the writ to the 
clerk of the errors of this Court, without deUty, (/t. E. 3C C. 2), and 
he will allow it, and give you a note of allowance; pay him *11, (^). 
Make a copy of this note, and serve it upon the attorney of the opposite 
party, at thd^aine time shewing him Jhe original. This note of al- 
lowance may be served before the plaintiff’ is entitled to sign final 
judgment (f); and it Is usual to serve it at the time of taxing the 
costs, in order to prevent the other party from suing out execution. 
For, although the allowauce itself is a supersedeas, (see R, H. 2 W. 4, 
r. 83), and the service of the copy of the note of allowance only ne- 
cessary in order to bring the opposite attorney into contempt, should 
he afterwards sue out execution (ti), yet this service before execution 
actually sued out is advisable, and should not be omitted, as it will 
save the expense of a subsequent application to the Court, to set aside 
the execution. Movcover, the sheriff and his ofifeers, if he execute 
nfi.fa,, &c., after this notice of allowance, would be liable in trespass, 
although there be no further supersedeas of the execution (e). 
The note of the allowance, must properly describe the. form of ac- 
tion: if it misdescribe it, it is no stay whatever of plaintiff's 

2 Salk. 360, S.C. ; Sampayov.De Payba, («) Jatiues v. Nijroti, 1 T. R. 280, Ro. 
b Taunt. 82; 2 Ro. Rep. 22: Rfiodam v. Abr. 402; Osptxm v. Archer, 1 Bur. 340: 
fVatatm, 2 Ld. Raytn. 1220; CoUins v. Bickerton v. Lewis, Barnes, 275; Smith 
Svetrinyton, 3 Salk. ;308. v. CVrw, 3 Lev. 312; Mor/bot v. Chieers, 

(p) Prydyerd v. Thomas, 1 Vent. 96, 1 Str.632; Meriton v. Stevens, Willes. 

1 Std. 466, S. C.; Hinch v. , T. 271; Lane v. Bacchus, 2T. R.44; Gra- 

Raym. 188. vaU v. Stimpson, 1 B. & P. 478; Men- 

(e) 2 Saund. 101 g; Strett v, Hopki9i-‘ gher v, Vandyck, 2 Id. 370; Hawkins v. 

son, 2 Str. 1056, Haidw. 346, S. C. Jones, 5 Taunt. 204. See Thorpe v. 

(r) See the form. Chit. Forms, 206. Beer, 2 B. & Aid. 373. 

(s) Seetheformof the note of allow- (v) Belshaw y, Marshatt, A Adol, 

anoe, ChlL Forma. 207. 336; and see Bleasdaie v. Darby, 9 

(«> Bayne v. fVhaley, 2 B. & P. 137* Brice, 6U6; Menton v. Stevens, WiUes, 
See Bsmer v ilis v. White, 5 East, 145; 27L 

Stevens v. Ingram, 3 Taunt. 384. 
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proceeding to execution (j). Whei4 the defendant bad wilfuily con- 
cealed the issuing the writ of error|rrotn the plaintiff, the Court set 
aside an execution afterwards without costs, and made the 

defendant undertake that no action should he brought (jf). 

In order to retidcr a writ of eiror a supersedeas of execution, two 
things are requisite : the allowance, and putting in hail. If the writ 
of error be sued out^.'uad allowed before final judgment, (or even be- 
fore interlocutory judgment) («), and the Judgment be afterwards 
signed either before the writ of error is returnable, or in the same 
term, or if it he signed in the following vacatiori, as of tlte term in 
which the writ was rctimiable, the writ will be a supersedeas of ex- 
ecution (a); provided bail in error be put in and notice thereof 
given (^>), within four clear days after the judgment is signed (c), 
the writ in. this case having effect, and the allowance operating, only 
from the time of signing the Judgment {d). Hut if the writ he re- 
turnuhle in a term previous to that of which the judgment is signed, 
it is no supcrseileas (e) ; yet, where the party, in such a case, pur- 
posely refrained from signing his judgment until the writ of error 
was spent, the Couit made his attorney sue out a new writ of error 
at his own expense (/), and, if execution hud been also sued out, 
the Court would have set it aside (i^). 

If the writ of error he sued out a/lfer judgment, and before ex- 
ecution executed, it operates as a supersedeas from Huj time of 
the allowauce (A) ; provided b^il iu error he put in,wnd notice 
thereof given (i), within four clear days after the allow'ance (J). 
Or if, after the writ is sued out, and before allowance, actual 
notice of it be given to the opposite party, and of iu being 
delivered to the clerk of the errors, il operates as a supersedeas 
from the time of the notice (Ar). Even where a prisoner, after 
a habeas corpus lodged for the purpose of bringing him up to be 
charged in execution, sued out and obtained an allowance of a writ 


( 1 ) Gretm v. nidll, 1 Dowl. I».C. 422; 
lints V. Spilttimri/t 111. 421. 

(S/) lirathuwito v.ISrou'tt, 1 Rep. 

23a. 

(c) Kmanuelv, Morfitt. 2 M. S. 

(rt) SontirrvfUf V. fVhUf, .'i Kast, 

Hiil V. Tebf>, 1 New Ucj*. 2<ni: HarncK, 
UI5t; C'ltrd \. 111. 2fi0: Hfm~ 

not V. Farrefti's. Id. 37t); WmiainH v, 
.Imkenst 1 Sid. lo4; 2 ilac. Abr. Krror, 
<0; R. U.2\V.4,r.y3. 

<6> Attenbur/^ V. Smith, MS. £.1821, 
2 D.& R.JW, S. 

(c) I jane v. liaccItUft, 2 1'. R. 44; (#>«- 
i'ah v. Stimpmm, 1 B. & R. 473; Jftqtten 
V. Sixrm, 1 T. H.27i*; iitmuett Nt- 
Khoils, 4T. R. 1*21; and see lUnckbum 
V. Kumer, 5 Taunt. <>7 si; Smith v. How- 
ard, 2 D. Ik R. Jt3. 

(d> JojpxesM. Sutm, 1 T. R. 27t». 

(ei Canning v. Wright, 2 Ld. Haytu. 
vo;,. j. 


1531, 2 Str. iU)7. s. C.; WUmnv.Jn- 
gitldMjt/, 2 Ld. Rayin. 117f4: Wittj/ v. 
J^tlehampton, 3 SalK..3fl8; HUt V. Tebbp 

1 New Rep. 2;MI. 

(f) Arden v. Jjrtmlejf, Rarnqu 250. 

Or) Jfu/w*s V. Ni/on, 1 T. R. 1^0, 200. 
</») Sfitnpmtn v. lirown, 2 East, 4.30; 
Mtvrgher v. Vundj/ck, 2 B. & H. 37 O; Af<»- 
fihm V, Stevens, Wilier., 271 ; Hawkins 
V.. limes, 5 Taunt. 2tf4; R^ M. 5\V. Sc 
M.a/ R. H.2 W.4,r.H.3. 

(0 Attenfjurujr* SmUh^ MS. £. I(i2l, 

2 D.ac K.«.5, S. C. 

U) /wn*- V. anopftf^ir, 2 T. R.45; Om- 
vaii V. stitnpstm^'A II. & P. 47H; and see 
Jauues V. Sirrm, I T. R. 280. 

(A) U. M. 5 W. M. (a); Merlton v. 
Stevens, Willcs, 271; Perkins v. fVool^ 
asfwt, 1 Salk. 321, 2 Ld. Uaym. 120tJ, 
S.C. 


Q 
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of error it was holdcn that h<L could not, after that, be charged in 
execution, but should be remanded to his former custody (/). 

After allowance or notice, if ]fhc defendant in error (where bail is 
requisite) take out execution beVore the time for putting in bail have 
expired, he does it at his peril; for if bail be afterwards regularly 
put in, the execution will be set aside (7/2) ; and with costs, at all 
events, if a copy of the note of allowance were previously served. 

A writ of error, after allowance, is so entirely a supersedeas of ex- 
ecution, that the plaintiff below cannot afterwards sue out a ca- sa, 
even for the purpose of proceeding against the bail (w). Or even if 
the ca- sa- had been sued out before the allowunce of the writ of 
error, the plaintiff below cannot, after the allowance, proceed against 
(he bail, although the writ have previously lain four days in the 
sheriff's office (o); nor can he call even for a return of the writ(p) ; 
or if the writ be returned after notice of the allowance, (though on 
the same day), and a srire facias be afterwards sued out against the 
bail, the Court will set aside the proceedings with costs (7) ; or the 
bail, in such a case, may plead to the scire facias^ that after the is- 
suing and before the return of the .vo. against the principal, a writ 
6f error issued and was duly allowed, without stating it to have been 
returned (r) ; and if bail in error, when requisite, were not put 
in, the plaintiff must shew that in his replication (s'). And where 
the writ of error is not sued out until after a scire facias brought 
against tiAbail, the Court, notwitlistanding, will stay the proceed- 
ings .upon the scire facias until the^letcrminntion of the writ of error, 
upon the bail undertaking to render the defendant, or pay the sum 
recovered (if judgment should be affirmed) within four days after 
affirmance, and also agreeing not to file a bill in equity, (It. T- 1 
ji-r. 1, a) (/), provided the time granted by the indulgence of the 
Court to the bail to render their principal have not expired, at the 
time of the application. (/^. //. 2 W 4 , r- 84 ) ( m ). But if the bail be 
fixed, and there be no bail in error, the Court, in such a case, will oblige 
the bail to the action to undertake to pay the condemnation money, 
and the costs of the writ of error, in the event of the judgment being 
affirmed (.r). A writ of error by the bail, however, is no super- 
sedeas of execution against the principal (y). 

If tfn action be brought upon the judgment, pending a writ of 
error, it is entirely in the discretion of the Court to stay the pro- 


(/) Stonehotiser-Hnnisden, 1 B.& Aid. 
^ 78 - 

(m) Lane V. Bacc/iue, 2 T. U. 44. 

\n) DutUetf v- Stokeir, 2W. Bl. 1183; 
■sveeetopfite v-Gootifiii/twf, 8 Str. iUi? ; and 
v.i* Stont:hot4mf V- Ratneden, 1 B- & Aid. 


tiTtl. 

Perrjf v. cimpM/, 3 T. R. 390* 

( p) Sm$th V. 2 Sir- 1 idfn 1 

W lUu 10, S. C. See ftirWrw v. fVUswi, 
1 ! Ld. Raym. 1850. 


( 7 ) Miller v. Nervbaid, 1 East. 602. 

(r) iSampiton v. 2 East, 439. 

<«) Id. 445. 

it) Sec Ro. Abr. 491 ; and see Burh - 
anon v. Alders, 3 East, 54<i; Sprang v. 
Mtmprivatt, 11 East, 316. 

(«) Sprang v, Mtmtprivatt, T. 49G.3, 
MS. B. 1007 8. 

(j-) Ristvn y- Francis, 2Str. 077; 
pous V. Blptfw, 1 New Kep. 6/. 
ip) Ro. Abr. 491. 
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cecdings or not. But, although aiil application for this purpose is 
not acceded to as a matter of coulee, the Court usually grant it, 
unless the conduct of the plaintiff 3i error appear to be vexatious, 
or intended merely for delay (z). The plaintiff in error cannot 
make this application, until after he have put in and perfected 
bail (n) ; and if the action be brought in (his Court, on a judg- 
ment* of the Comm#!) Pleas, the Court will oblige the defendant 
to give the plaintiff judgment in the second action (o). What has 
now been said, relates to proceedings in the action on the judg- 
ment ; but it seems, in all cases, where the writ opeiates as a 
persedeas, the Court will stiiy the issuing or cxccnting of a writ 
of execution in such second action, until the writ of error be de- 
termined ; for otherwise, it would be allowing the dcdendaiit in 
error to do that indirectly which he could not do directly (r). But 
where a writ of error on the first judgment was not brought until 
after the plaintiff had recovered in an action on the judgment, and 
had obtained judgment therein ; the Court refused to set aside 
the execution of a writ of inquiry and a writ of execution, al- 
though sued out and executed after the allowance of the writ of 
error (d). 

If a writ of execution have issued upon the judgment io I’le origi- 
nal ^lftiot 1 , and a writ of error be afterwards sued out and allowed, 
as long as the writ of execution is executable and not (‘jM^uted, the 
writ of error will operate as a Supersedeas of cxecutifll^e). But 
after the sheriff has partly executed the writ, he must proceed in the 
execution, notwithstanding a w’rit of error; as where tlic sheriff had 
seized under a fieri farJas^ and then a writ of error was brought and 
allowed, the Court held that he should sell the goods, and pay the 
money into Court to abide (he event of the writ of error (/). 

Where it appears from the admission of the plaintiff' in error or 

his attorney (/^), (the admission of the attorney's clerk being insuffici- 
ent) (i), or from the admission ofhis bail (A*), or from expressions equi- 
valent to a confession (Z), that the writ of error is brought for the pur- 


(::) Cristie v. Richardson, 3 T» R. 7B; 
2 T. R. 7H; ;inci see U/ibKIc v. Ahfxtft, 
Cowp. 72; Hanfmry Uuest, 14 East, 
•lul. 

(«) iiicknell V. lAmpstaffe, (i T. U, 
455; Smith v. Shepherd, 5 T- H. ff; Ahra~ 
ft/im V. 5 B. & Aid. 

16) Bates V. Lockwood, 1 T. U. 638; 
and see Wade v. Iloyers, 2 W. Bl. 7at(. 

(c) Uemvelt v. Black, 3 T. K. 643; 
TaMcttli\-Sttme, 4 Bvir. 2454. See B<h- 
binstm V. Tuekv ell, Willes, 183; 2 Bac . 
Abr. Error, (H). 

(d) Bishop V. Best, 3 B. & Aid. 275. 
ie) Perkins v. Windaston, 1 Salk. 321, 

2 Ld. Raym. 1256, S. C.; Milstead v. 
Cupi 0 ard, (» T. R. 272; Lord Kinnaird v. 
LyaU, 7 Kast. 2tJ6; 2 Ro. Abr. 4*H. 

(/) Meriton v. Steve7ts, Willes, 271 


280. See JJoe d. Messiter v. T)t/netey, 4 
Taunt. 28tK 

(g) Poftl V. Chnrnock, 3 T* 78; 
Hawkins V. Hnuyfss, 2 M. A' S. 476. See 
tirilAile. v. Ablsdt, t’owp. 72. 

(h) I jaw V. Smith, 4 T. R. 4,'J6, «.,* 
Sjsmner v. iiurUiJid, 2 M. A S. 474 ; Mil- 
ler V. i’MiMns, 2 B & P. .32tP, Mitchell v. 
Wheel^'r, 2 11. Bl- .30; BnrttCr et al. v. 
JMt, T..32('r. 3. M.S. B. HmO. 

;i) liygrove V. IMdland, 2 Chit. Rcp. 

(/f) Kempdand v. MavaiUey, 4 T. R. 
436, w. 

(1) Masterman v. Grant, 5 T. R. 714; 
Miller v. Oaunns, 2 B. & l». 32P. Sj c 2 
BJngh..326; Mee v. Hopkins, 21i>.8t H. 
208; and Eicke v. Suwerby, 1 B* &; C. 
287. 
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pose of delay {m) ; or whore the^rit is brought against good faith (n), 
or a positive agreement (o ) ; orlif bail be not put in within the time 
limited for that purpose {It. A 36 Car. 2.); or if the writ of error 
be returnable in a term previous to that of which the judgment is 
signed ( 7 ) : in all these cases, the writ of error neither operates as a 
supcrxcdea.s of execution, nor will proceedings in an action on the 
judgment, or proceedings against bail (r), be sttyed; and the Court, 
upon application, will allow the party who obtained the judgment 
l)eIow to proceed by suing out execution, &c. ; and in some cas^s he 
may so proceed without such leave. Rut where the defendant, before 
any action brought y said that lie should bring a writ of error, and delay 
the plaintiff, the Court did not conceive this to be siifficienily indicative 
that the Avrit of error, afterwards brought, was merely for the pur- 
])ose of delay, and therefore refused to allow the })laiiilitf to sue out 
execution (.v). Nor is it sudictent to prevent a writ of error being a 
supersedeas of execution, that the defendant’s attorney declared the 
debt would be settled, and that time was all the defendant wanted (/) ; 
or that the plaintiff* sw'car that the writ of error was brought for de- 
lay, and that be offered to the defendant's attorney to waive the 
judgment, if be would point out any error in it, who refused ro do 
so (//). Rut where, after action brought, the defendant threatened 
to bring a writ of error and ruin the phunliff by law proceedings, unless 
be com p UHfc with certain terms, the defendant suggesting no ground 
of error, Court allowed the plaintiff to take out execution (jr). 
Where the defendant obtained time to plead, upon condition of 
his giving judgment of the term, the Court held that as his under- 
taking was, in substance, to give an available judgment, he could not 
afterwards bring a writ of error (y). The Court have refused to 
allow execution to he sued out, merely because the defendant suf- 
fered judgment to he affirmed in the Exchequer Chamber without 
objection, and then brought error in Parliament («). 

A writ of error brought upon a judgment of nonsuity does not, 
unless error be pointed out, operate as a supersedeas, on the ground 
that the writ could only be brought for delay («). 

If a writ of error abate by the act or default of the party, a second 
wnt ef error will not operate as a supersedeas, and the defendant in 

(m) Scp J.pvett V. Perry, T. R,670. Ketnjiland v. Marauley, 4T. R. 437* See 

(«) Catcjf y.lVr^, 2 Id. 183. KU'ka v. Sotverby, I B.& (!.2«7- 

(«) Otmrlen v. Rdie, 1 11. HI. 21; Kx- ix) Berdoe v. Bbton^field, G D. & R. 
f^nttors of tVrifcht v. Nutt, 1 T. R. ,'188; 50fi. 

and see Cave v. Massey, 5 D. & R.G24, {y) Cave v. Massey, 3 D. & R. G24, 3 

a B. X' C. 7'X^* S- C. B. C. 73 .U S. C. 

(<'/) IVHfrht V. Canning, 2 Str. 807, 2 ( 3 ) Harristm v. Grofe, G T- R. 400; 

f-d. Uaym. b'iai, S. fViliioti v. /«• but see Entivistte v. Shepherd, 2 T* R. 
£rf»/ffwt)i/,'ld. II 70 ; fVittyy. FoleJiompttm, 78. 

a Salk. . ‘iH. St'C SomertfUle v.Whitc, 5 (n) KeeUnpr v. Austin, 1 Dowl. P. C. 

i U.’V; and ante, 337. 2‘2«, 5 M. & P. friH), 7 Bing. »i01, S. C.; 

(r) I*i>vt y.CharfHH'k, 3 T. R.7ff* tiax v. Bennett* 1 H. Bl. 432; Kemp- 

{s) Haskett v. Bamai'd, 4 M. & S.331; land v. Macau ley, 4 T. R. 43G; Mve v. 
Rify wf# V. (V/^rrnxt, 7 Taunt. Hapkius, 2 D. At R. 208; Evans v. 

(0 tV»v 7 /, 1 New Uep.307- Steete, 2Bing. .a2G: overruling Levett 

(»/) Cristie v. 3 T. R.7«; v. Perry, 5 T. R.(k>9. 
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error may sue out execution without the leave of the Court (b) ; but 
if it have abated by the act of God, olr by act of law, the second writ 
will be a supersedeas fi oin the allowlnce of it, as in ordinary cases. 
(Ante, p. 333). ! 

It may be necessary perhaps to add, that although a writ of error 
be so defective, that the Court would quash it upon motion ; as, for 
instance, if it be brought by some only of several defendants, yet, 
until quashed, itopeiiates as a supersedeas as to all the defendants (c). 

BaiLl As bail in error differs in many respects from bail to the 
action, it will be necessary to state the practice of the (loiirt upon the 
subject with particularity. We shall therefore consider it under the 
following heads: — 1. In what cases bail in error is requisite At 

what time it must be put in ; and — 3. How put in and Justified. 

1st. As to the cases in which bail in error is requisite: — No bail in 
error was required at coininoii law, although the writ of error was not 
formerly allowed until error was shewn {d). The statute, however, 
of 3 Jac, 1, c. 8 (made perpetual by 3 Car, 1, c. 4, s, 4) enacts, that 
“ no execution shall he stayed or delayed, U|)on or by any writ of 
error, or supersedeas thereupon to he sued, for the reversing of any 
judgment in any action or bill oidcht, upon any single bond i'ox debt, 
or upon any obligation with condition for the payment of money onty^ 
or upon any action or bill of debt for rent, or upon any co7it ract sued 
in any of the Courts of Rccord’at IVestitunstcr^ or in the t^iiities pa- 
latinc of Laficaster QT Durham; nor (by the H) f/ee. 3, c.W', s, 5) for 
the reversing of any judgment given in any hiferior Court of Record, 
w'liere the damages were under 10/. (since extended to 20/. by the 
statute 7 & 8 Geo, 4, c. 71, 0) (e), unless the person or persons in 

whose name or names such writ of error sliall be brought, with 
two sufficient sureties, (such as the Court wherein the judgment was 
given shall allow of), shall first be bound unto the party for whom 
the judgment was given, by recognizance to be acknowledged in the 
same Court in double the sum adjudged to be recovered by the for- 
mer judgment, to prosecute the said writ of error widi effect, and also 
to satisfy and pay, if the said judgment should be affirmed, or the 
writ of error nonprossed, all and singular the debts, damages, and 
costs adjudged upon the former judgment, and all cobts and da^nages 
to be awarded for the delaying of execution [f). 

This statute, 3 Jac. I, c. 8, is extended to other actions by the 
13 Car. 2, stat, 2, c, 2, s. 0 ; by which it is enacted, that “ no exe- 
cution sh til be stayed in any of the Conns mentioned in the forii.cr 
statute, by any writ or writs of error, or supersedeas thereupon after 


(6) Birch v. Trvtte, 8 East, 412. 

(c) Jjoroche v. WfuAnmght 2 T. R. 
737: IJo;/d V. Skutt, Doug. 353; ami see 
ante, ;^32. 

id) Tidd, 9th cd. 1149. . 

(e) See Furnish v. Surant 10 B. 
Cres.458. 


(/) As to what actions this statute 
is confined, and to wliat judgments 
It extends, and In what cases bail in 
error are re^iuired in debt on bond, 
and in actions on contracts. See., ac- 
c<»rding to tiffs statute, sec Tidd, 9th 
ed.]150. 
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verdict eiXKdi judgment, in any action of debt grounded upon the sta- 
tute 2 & 3 Kdw, 6, r. 13, s, 1, for not setting forth tithes; nor in any 
action upon the case upon any jyomise for payment of money, actions 
mr trover, actions of covenant, ietinuc, and trespass, unless such re- 
cognizance, and in such manner as by the former act is directed, 
shall he first acknowledged in the Court in which judgment was 
given." And hy Hi 3: 17 Car. 2, c, 8, .v. 3 (made perpetual by 22 
& 23 Car. 2, c. 4) ** no execution shall he stayed in any of the last- 
mentioned (Courts, hy writ of error or supersedeas thereupon, after 
verdict and judgmeytt m auy action personal whatsoever, unless a re- 
cognizance, wiih condition according to statute 3 Jac. 1, shall be first 
acknowledged in the Court where such judgment shall be given. And 
.further, that in writs of error to be brought upon any judgment after 
vcrdict, in any writ of dower, or in any action of ejectione firmrs, no 
execution shall he stayed, unless the plaintiff or plaintiffs in such writ 
of error sliall he hound to the plaintiff in sucli writ oK dower or action 
of ejectione firmtr, in such reasonable sum as the Court in which such 
writ of error shall he directed, shall think fit, with condition, that if 
the judgment sh iU t»e affirmed, or the writ of error discontinued in 
default of the plaintiff or plaintiffs therein, or the said plaintiff or 
phiiiitifi's he nonsuited in such writ of error, that then the said plain- 
tiff or plaintiffs slnll pay such costs, damages, and sum and sums of 
money, as shall b<; awarded upon or after such judgment affirmed, 
discontimmnee, or nonsuit." And to the end, that the same sum and 
sums, antldamagcs, may be ascertained, it is further enacted, that 
“ the Court wherein such execution ought to be granted, upon such 
affirmation, discontinuance, or nonsuit, .shall issue a writ to inquire 
as well of the mesne profits, as of the damages, by any w'astc com- 
mitted after the first judgment in dower, or in ejectione firmre : and 
upon the return thereof, judgment shall be given, and execution 
awarded, for such mesne profits and damages, and also for costs of 
suit." (Id . 9 . 4) 

And now, by slat, fi <7. I, r. 96, s. 1, for preventing the delays 
occasioned to creditors hy frivolous writs of error brought on judg- 
ments given in his majesty’s Courts of record at Westminster and in 
the counties palatine, it is enacted, " that upon any judgment here- 
after ^o he .given in any of the said Courts, in any personal action, 
execution shall not he stayed or delayed hy writ of error or super- 
sedeas thereupon, without the special order of the court, or some 
Judge thereof, unless a recognizance with condition according to 
the statute made in the third year of the reign of his majesty King 
James the First, intituled* An act to avoid unnecessary delays of exe- 
cution,* (vide supra), be first acknowledged in the same Court." 

Bail in error therefore is now necessary in all cases after judgment for 
the \daintiff \r\ any personal action, whether after verdict or default, 
unless it be otherwise ordered by the Court or a Judge; and it should 

(^) As to what judgments these statutes of Charles are confined to, see TSdd, 
Uth ed. 1153. 
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seem, that such order could not beimade in any of those actions in 
which the statutes previous to the above act of 6 (?• 4, require bail 
in error. And bail In error is requnite by that act, although there be 
real error in form on the face of the record, unless the Court or a 
Judge order it to be dispensed with (A). 

But the statutes requiring bail in error are confined to cases where 
judgment has been ^iven for the original plaintiffs and do not apply 
to judgments given for the defendant below; and a party therefore 
who is both plaintiff hcXovr and above need not give bail in error (i). 
The statutes prior to the 6 G, 4, c. 96, do not extend to the writ of 
error coram nohis{j) or vohis; which was or was not a supersedeas of 
execution, according to circumstances. {Posit 347). But, by that act, 
it should seem that bail would be requisite on such writ. {Id), 

Where the Court affirm a judgment, and another writ of error is 
brought upon the judgment of affirmance, bail must be again put in 
upon the second writ {k)* Also, where a writ is amended, fresh hail 
must be put in to the amended writ {1). The bail upon a new writ 
must be put in in the Court where the record is supposed to remain; 
upon an amended writ, it is put in in the Court in which the writ of 
error has been allowed. ^ 

2dly. As to the time at which bail must be put in: — If the writ of 
error be allowed before the judgment is signed, the plaintiff in error 
has four clear days, after the signing of the judgment, to put in bail ; 
as, if judgment be signed on Monday, he shall have all Friday to 
put in bail; and in default of his doing so, the defendant cannot sue 
out execution until the Saturday (m). But if the writ be sued out 
after judgment, the plaintiff in error has four clear days to put in 
bail, from the time of the allowance of the writ of error (n). If the 
plaintiff in error do not put iu bail within the time here specified, the 
defendant may immediately sue out execution (o), and it is not ne* 
cessary to obtain previously a certificate from the clerk of the errors 
that no bail has been put in (p). The only effect, therefore, of not 
putting in bail, will be, that the defendant will sue out execution; but 
the writ of error may still be prosecuted in the same manner as if no 
bait were required. Under circumstances, the Court or a Judge will 
allow further time to put in the bail. {See ante, 152). 

3rdly. As to the mode of putting in and justifying bail : — Make 
a note or memorandum of the bail upon apiece of paper {q ) ; intitle it 
in the original cause t and take it to the clerk of the errors of this Court, 

(A) See Wadsworth v. Cibs*m, 1 M. Ar Jwiues v. 1 T. R. 279; BetmeH 

P.501, 4 Bingh. 572, S.C. See form of v. NivholU, 4 T. R. 121; GravaU 
summons for Ju^e^a order to disi>ensa Stimpson, 1 B. & P. 478; and see Bkaek- 
with bail, (’hit. Forms, 209. bum v. Kymer, 5 Taunt. 072, 1 l^nh. 

<i) Dunergier v. Feiknoest 1 Dowl. p. 278, S. C. 

C. 224, 5 M. & P.. 403, 7 Bing. 40.3, S. C. ; (m) JLone v. Bacchus, 2 T, R. 45; Grw- 
Treeman v. Garden, 1 D. 4c R. 184; 4 vail v. Stimpson, 1 B. & P. 478; R. E. 
Mod. 7; 5 East, 545. 36 C. 2; and see 1 T. R. 279. 

(i) 2 Crom. 3rd ed. 377* (<*) yichc/ls, 2 Chit. Rep. 106. 

Ik) TWpv, Richardson, 1 Salk.97> 2 (p) Ineledon v. Clarke, Banie5,212. 

L<L Raym. 840, S. C.; Colcbrook -v, h) Bee the form. Chit. Forms, 2u7; 

Biggs, 1 Su.527. and see, as to the form' of the ball 

(/) RufUel V. Verelst, 2 W. BL 1007. piece Ih other cases# ante, 153, 

(m) JLone v. Bacchus, 2 T, R* 44; 
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who will enter the same in his Appoint with him to meet ymt at 

the chambers or house of a Judge this Court, in order to take the re^ 
cognizance. Take the hail with ^ou, at the time appointed, and the 
clerk cf the errors will take their recognizances (r); pay him 1/. 6^. if 
at chambers, and »i.v. Ad. more if at IVestininster or at a Judge's house. 
Bail in error may also, it seerns, be put in before a commissioner, as in 
other cases in ike country (,y). It does not seen^ necessary, nor is it 
the usual practice, for the plaintiff in error to join in the recogni- 
zance (t). As to who and how many may become bail, see ante, 149, 
150, 108. Where two persons of no pmperty, who w'cre in the habit 
of allowing their names to be used as bail at Serjeants’ Inn, for hire, 
were put in as bail in error, as is sometimes done in the case of bail 
upon mesne process, and, no rule for better bail being given, justified; 
the plaintiff in the action having treated them as a nullity, and issued 
execution, the Court refused to set the execution aside, saying that 
the putting in of such bail was a fraud upon the Court (ti). But the 
same persons, who were bail in the original action, may be bail in 
error, if they be able to justify (.r). 

AAcr bail has been put in, notice thereof should be given without 
delay to the defendant in error or his attorney, in the same manner 
as in ordinary cases is given to the plaintiff; (A. M. 5 fF. M., and 
see fully ante, 154); and care must be taken that this notice be given 
before the expiration of the four days above mentioned, otherwise the 
plaintiff in the original action may sue out execution (;y). A notice 
of more than two bail would, it seems, be irregular, unless by leave 
of the Court or a Judge. {R. H. 2 IV 4, r. 18, ante^ 154). 

The plaintiff in error putting in bail as defendant in the action, it 
should seem that he may, by R. T. 1 IV. 4, r. 1, justify bail at the 
same time at which they arc put in; and as to the notice for the pur- 
pose, and the plaintiff’s obtsining time to inquire as to bail, &c. see 
antOf 162, 178. And it should seem that, in such case, if the notice 
of bail be accompanied by an affidavit of each of the bail, as noticed 
ante, 156, 164, and the bail be excepted to, costs will be allQ.wed as 
upon the justification or rejection of bail to the action. Also, if the 
plaintiff in the action do not give one day’s notice of exception to 
tbe bajl by whom the affi«lavit is made, the recognizance may be 
taken out of Court upon such affidavit. (R. T. 1 IF. 4, r.4; see ante, 
158, 164). 

After notice of bail without such affidavit, the defendant in 

<r) See a form of recognizance. Chit. 9th cd., citing LusfUngton and Doe d. 
Forms, 227; and of the entry of. Id. Godfrey, Barnes, 78. 

(«) Maaninapjrd v. "Parker ’4r Anotht'r, (O See Dixon v. Dixon, 2 B. 4c P. 443. 
cor. Bayley, 87, at chambers, 27tbNov. (a) Ward v. l^evi, 2 D. R. 421, 1 B. 
1B33. It has been said that bail in error &: C. 2i;8, S. C.; and see Fuller v. 
cannot be pul in before a commissioner, Ctn^mhe, 1 Dow!. P. C. 2<»7i 4 M. & P. 
thestat. 4 W. & M. c. 4, s. 1, which .au- 792, S. C.; Brutvne v. Brown, 4 Bingh. 
thoiizes the appointment of com in is- 3U, 12 Moore, 172, S. C.; 2Chit. Aei>. 
sinners, relating Only to bail in actions lo^. 

depending in the Court In which the ac- (^ ) Martin o. Justice, 8 T.R.639. 

fcnowledgment of the bail U taken; but U^) v. Smith, MS. £. 1821. 

this seems a mistake, because the bail See the form of notice. Chit. Forms, 
Is not put In In the Court in which the 208. 
writ of error Is brought. See Tldd, 
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error has twenty days allovNcd him to acce pt of or exeept to them; 
and if he do not except to them uitli^n that time, the recognizance 
will be allowed of course. {R, M. 5 jV.S^ M.) (z). If you except to 
them, it is not necessary to give noQce of exception ; obtain from 
the clerk of the errors a rule for better bail («) ; j)ay him 2.v'. ,* and 
serve a copy ujmn the plnintijrs oftorney. 

After service of the role for better bail, the plaintiff in error has 
four days to justify ;»or if it be in vacation, he has until the first 
day of the next term (/y). But if the bail arc excepted to in vacation 
and a notice of exception be givni, requiring them to justify before a 
Judge, the bail must justify within four days from the time of such 
notice; (/i. H. 2 IV, 4, r. 17; l(iO); and if he do not justify 

within the respective times here mentioned, the defendant may con- 
sider the bail as a nullity, and sue out execution (r). 'fwo days 
notice of justification given before the time of justification is it seems 
in all cases sufficient. (/^. //. 2 IV, 4, r. Ifi), The Court will not give 
a further time to justify, if no real error can be pointed out to 
them («/), unless under very particular circumstances (c), and the 
amount of the judgment be deposited in the bauds of the master (/). 

Bail are added with the clerk of the errors, in the same manner 
that bail are added in the original Jiction (g). It shonid seem that 
the bail, of whom notice has been given, cannot he changed without 
leave of the CJourt or a Judge. (R, T, I fV. 4, r. 5; ante, Ifil). As to 
the mode in which such leave is to be obtained, see anto^ Ifil. 

The mode of justifying is nearly the same as in the original action. 
Give notice of justif cation to the attorney of the Otfendani in error ^ 
in the same manner as in the oriftinal action (//). Make an affidavit 
of service of the notice of justification^ and of the afildavits of saffi 
ficiency having been made, if indeed they were so (see ante, 1G5) (i); 
get the clerk of the errors to attend at IVestminster with the bail 
book; attend there with the hail; and give the affidavit and a motion 
paper to counsef who will move to justify. Pay the clerk of the errors 
10a*.; and the ofiirers of the Court Os, 6d, Draw up the rule of allow^ 
ance with the clerk of the rules, the sa?ne cvetiing (k)\ and serve 
a copy of it on the attorney of the defendant in error, {^See ante, 

It has been already remarked that tlic plaintiff himself does not 
usually join in the recognizance (1) ; or if he do, he cannot be 
examined as to his sufficiency, but his sureties alone are required 
to justify (m). The sureties justify in double the amount adjudged 
to be recovered by the former judgment (n) : excepting in a case of a 

(s) Gibfxms v. Dove, 3 Salk. !i6; Id. (h) See ante, lf>2; and sec the form of 
98. the notice. Chit. Forms, 20!g of adding 

(а) See the form. Chit. Forms, 21)8* and Justifying, Id. 20H. 78; of adding 

(б) Barnes, 211. ' one bail and justifying. Id. 77 . 

(c) Gould V. Hoimjftmm, 7 Fast, r>80. (t) See the form. Chit. Forms, 20B, 

(d) Handasyde v. Morgan, 2 Wils. 70,80. 

144. {k) 1(L20«, 82. 

(e) See IH/ott x.Dunn, 1 D. & R- 8; (/) See ante, 344, and Dixtm v.IHson, 

Sparrow v. Sir W. Lctves, (t Taunt. 12fi. 2 li. & I*. 443. 

(/) Anon, 1 Dowl. F. C.32. • (m) Keene v. Deardon, 8Kast,f^4tl. 

(g) See ant^, Hil; and see the fortn, (n) IteedSg Others, AMignees, v.Cocnwr, 

Chit. Forms, 20B, 76- 5 Taunt. 320. See 3 J. 1, c. 8. 
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penalty in debt on bond, in which case they are not required to jus- 
tify in more than double the |sum really due and double the costs. 
R, H.2 W.Af r. 2d (o). If cither of the sureties do not justify, his name 
may be struck out, upon appliiiition to the Court (/>). They arc con- 
sidered, however, us bail, and may be proceeded against as such, 
until they are exonerated: and if proceedings have been had against 
them on their recognizance, the Court will relieve them only upon 
the terms of paying tbc costs (</). And in ?• late case, where the 
plaintiff* in error nonprossed his writ, after the bail were excepted to, 
but iK'fore they justified, and the defendant then sued the hail on 
their recognizance, the Court refused to allow an exonerciur to be en- 
tered (r). 

Crrfifi/hi^ the record. \ After the ser\ice of the note of allowance 
of the writ of error, and before the writ is returnable, and after bail 
lias been put in and the copy of the rule of allowance served, the 
record must be certified to the Court above \ in order to which a 
transcript or copy of the rcrord must be made out by the clerk of 
the errors, wbicli is afterwards to be left in the Court above, the 
record it>c!f being in no case left there (.v). If the plaintiff* in error 
do not procure the record to he cerliffed within the time above men- 
tioned, the defendant (if be wi*,li to liasten the proceedings) may 
rule the plaintiff’ to tr inscribe ; and if he will not, the defendant may 
sign judgment of rot/pros (t). (ret the rule to trarmcribe from the 
c/erfc of the errors (u) ; pay him 2s, ; serve a copy on the attorney of 
the pttiintiff in error, or on the jjtuintiff himseif {y), Tliis is an eight 
day rule, an<l the plaintiff* in error must procure the record to he 
certified within eight days exclusive after the service of it, otherwise 
the detendant may sign judgment of nonpros (j*). This is the 
only method the defendant has of compelling the pljinliif to ptocecd 
witli his writ of error ; for the defendant cannot transcribe the 
record (//). Tbc attorney of the defendant in error must immedi- 
ately leave with the elcrk of the errors a copy of all the proceedings, 
from the declaration to the judgment. The clerk of the errors will 
thereupon scud to the plainlitf’s attorney for a guinea, in part of the 
transcript money; and if it be not paid, he will sign judgment of 
no7tpios, upon the dcfc!ulanl*s attorney producing an affidavit of ser- 
vice of the rule to transcribe. But if paid, lie then proceeds to tran- 
scribe the record ; and when the transcript is coropieted, he sends to 
the pl:iintiff*'s attorney for the remainder of the transcript money, 
and if not paid, he will sign judgment of nonpros. But if paid, then 

<o) See St*rrn v. 2 Str. tt2l; (j») 2 Saund. 101 /, m; and sec 1 W. 

Vi l 4 /nch, 1 WiU. 2i;». As to the 4, c. 70, s.H. 
amount in which they justify in tyert- <f) Hardw. 351. 

ment, sot' R. H. 2 W.4, r. 27, Vol. (t4) See the foim, Chil. Fonus, 2o 

2, title '‘K/Vrrmew/.’' (o) Gre*m v. Upton, Karnes, 410. 

tp) Jonrs V. Tubt>, 1 Wils. 337; Tubb (j) Sec the form of the entry of aaw- 
V, Tm?**, Say. biu prm for not tnuiscribing, Chit. Forms. 

!</) tiuuAf V. ilif/nwfivni. 7 Kast, r»W>. 210. 

(r) liickcftson fjt) 1 WUs. 35. 

21tW 



Certifyit^ I^ecard'-^Diminution, 347 

Uie clerk of the errors and the deJeMant’^s odtomey examine the tran- 
script with the roll {upon which the t^tfendanl in error must have pre~ 
tnoualy entered the issuCf and the other proceedings to judgment inclu- 
sive) («); and the transcript is then annexed to the tvrit of error. 
Pay the clerk of the errors 2s, (sd,for examining the transcript; and 
immediately docket your judgment and carry in the roll. {See ante, 
222 , 223 ). Or, if^the roll have been already ettrried in, then get 
the transcript from the clerk of the errors; take it to the treasury 
at Westminister, and examine it with the roll; you may leave the 
transcript there, and the hag^ bearer will return it to the clerk of the 
errors. If the clerk of the errors by mistake omit any part of the 
record in the transcript, he may afterwards insert it, without apply- 
ing for leave to do so (a). Either party may have a copy of the 
transcript; but the defen da|^t*s attorney should bespeak one forthwith. 

It may be right to observe here, that the plaintifTin error may iio«- 
pros his own writ, without carrying over the transcript (6) ; also, that 
the defendant in error is not entitled to costs in error, upon a judgment 
of nonpros, before the record is certified (c) ; but if the plaintiff applies 
to the Court for leave to nonpros his own writ, leave will not he grant- 
ed but on payment of costs (d). 

Immediately upon judgment of nonpros being signed, the defendant 
in error may sue out execution. 

When the transcript has bten examined, the clerk of the errors in 
this Court will then deliver it to the clerk of the errors in the Ex« 
chequer Chamber. The cause is thereby removed into the Exchequer 
Chamber, and all the future proceedings, to judgment, must be had 
in that Court. 

Alleging dimitsution.^ In the term after the plaintiff has transcribed, 
— or, if the rule to transcribe were not served unlH the next or some 
subsequent term to that in which the writ of error was returnable, 
then in the same term in which the plaintiff has transcribed — the clerk 
of the errors in the Exchequer Chamber will give you a rule to allege 
diminution {e) ; pay him 2s, 4d , ; serve a copy of it on tlte plmniijpe 
attorney. The rale expires in eight days exclusive from the service; 
and if the plaintiff do not allege diminution within tiiat time, /that H, 
if he do not pay the diminution money to the clerk of the error#), 
then, upon affidavit of aerviee of the rule, the clerk of the errors will 
sign a nonpros, and tax die defendant his costs; or he will send to the 
plaintiff’s attorney, (which is more usual), and if he do not get an 
answer the next morning, he will sign a nonpros. 

Assignment of errors.] In the same (/) or a &ubseqoen| term after 
the plaintiff has alleged diminution, tlm clerk of the error# will give 
you a rule to assign errors, which will expire in eight days exclusive 
after service; and a copy thereof being served on the plaintilTs attor- 
ney, if he do not aatign errors within the time limited by the rule, the 

(s) See Chit. Forms, 209 l Cott^ qf PhysUAtme v. Jtarvimm, 0 B. 

See /lando^ V. 1 M. ^ Sel. Us C. 520. 

233: poMf, 3»i3, (d) tvakkuon v. JUalin, 1 Dowl. 

(b) Miibom V. Qapeiand, 1 M. & Sei. C. (ieS, 1 C. & MU S. C. 

Ki4. See the form. Chit. Forms, 311. 

(c) Salt V. Btchardt, 7 East, 110. See (/) Home v. BentinAc, ) B. 4b 11. .'14. 
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clerk of the errors will, upon application, sign nonpros, and tax the 
defendant his costs (g). The osst^nnicn/ of errors is engrossed on plain 
paper and filed with the clerk of the errors, who always receives the 
assignment of common errors without counsel's signature : indeed, if 
the common errors be assigned, they are usually prepared by the clerk 
of the errors ; pay him 8s. (h). A special assignment of errors should 
be signed by counsel. * 

Errors in law (as errors in fact cannot be assigned upon a writ of 
error in the Exchequer Chamber, ante, 330), are common or special. 
The common errors are, that the declaration is insufficient in law to 
maintain the action, and that the judgment was given for the plaintilF 
instead of the defendant, or for the defendant instead of the plaintiff 
in the original action («). It is nut sufficient, however, to assign er- 
rors so generally as thus: ** quod in omt^bus erratum est/* for the 
Court are not bound to inquire of the errors, unless pointed out by the 
party (J). Special errors are the want of a warrant of attorney (k); 
or any matter appearing on the face of the record, which shews the 
judgment to be erroneous (/). Several errors maybe assigned (;«). Hut 
the plaintiff cannot assign error in law and error in fact, for these are 
distinct matters, and require different trials (»): the party may, how- 
ever, have the benefit of this indirectly, for the Court ought to give judg- 
ment of reversal if there be error in law, notwithstanding no error in 
law is assigned (o). Nor can any thing be assigned for error, which 
contradiefs the record (p) ; or which was for the advantage of the plain- 
tiff in error (q), unless the error be the default of the Court (r). So, 
he shall not assign that for error which he might have pleaded in 
abatement ^s), or in bar of the action, as a release (/), or the lik 
or which was cured by the appearance of the party below («). 

i^) SiHJ Soft V, 7 East, 111. Afo/in.v v. mntgf, 1 Lev. 7f*; MulhoM' v. 

Sw form of rulv. Chit. Fonns, SI 1 : and Wvtdtf^ 1 sld. 94, S.('. ; v. Turk. 

see entry of Judainent of tum./iroeand SLev. 1B4, T. Jones, HI, S.C.; Rihuut 
1 to K. 11, Id. V. Wherlor, Hardw. mh Hrlbue v. Held, 

(h) See the n>rni of asaJgnnnent of S Sir. ItiUi, 2 I.d. Ravin. 1414, S. C'.; 
general errors. Chit, P<Mrms, Sl6. Umdfmm v. Taylor, 1 Wils, H5; and sec* 

(» 1 See S Saiuid. 1 10 o- J'cethe fonn, Hippeslcy v. T%mk, 3 Salk. 249; AndreiVK 
Chit. Forms, 213. v. Linton, 2 Id. (134, 1 Salk. 265, S. C. ; 

(J) d E. 4, 0; Ro. Ahr. 761 ; Bro. At- 2 Bac. Abr. Error, iK) .3, 
taint, ao,* (</) 5 Co. 396,* 8 Id. 39; Ro. Abr. 7<59, 

lAr) Formerly, the want of an original 784: 1 R^ Rep. 88; 2 Bulat. 879, 280; 
writ or bill wa« a ground of error; but 11 Co. 30: 2Saund. 45; Kei v. Carliie, 
thin can now tx; seldom a ground fbr 2B. Adol- 3^, 971. 
error, since the 2 W. 4, c. a). See the (r) 8 Co. 39; Beecher v. SMrleu, Cro. 
fonn of the asslgnmeat. Arch, Fonus» Jae. 21 1 ; 1 Ro. Rep. 739; Ko. Abr. 739, 
212. 780; cose, Cro. El. 84; KerUv. 

to Tidd, 1078. Kent, Hardw. 30, 8 Str. 971> 2 Barnard, 

(m) P. N. B. 20 E. 35/, SL C. 

ta> Ro. Abr. 761; Anon. 1 Sid. 147 » (r) Caoii v.Bsu^/ar, Cartb. 184; Gwoiix' 

1 Leon. 105: Ki/tfr v. Goeper, Yelv. 38; v.Bowlee, 1 Salk. 93; SaviUev.Thornttm, 
BurOett v. nyteatty, 8 Ld. Raym. 883. Cro. Jac. 851 . Palm. 308, 311 ; 1 Ro. 
(o) Oist/ettinev, hfuntiy, 4 B.& Ad.ffO. Rep. 430; Ro. Abr. 782; De Tastet v. 
(p> Ro. Abr. 764, 737. 738; 1 Ro. Kucher, 3B.&B.63; and see Lamp- 
Rm, 800; Dy. 89; tTright v. il3a^ ton v. CbOingweod, 1 Salk. 868, 1 Ld. 
and Owyaowfl/iy qf* fPtcfrW, CroTfeL Raym. 87. S..C.; 9VHght y. KSR^inr- 
469, OT; ArumieU v. Arundeii, Ydv. man, 1 Str. 197. 

33, Cro. Jac. 11, S. C.; PAiVi/w v.HumA, (#) 81 E. 4*38. 

Id. 18; fTM^/er v. Lee, 8 Bula,843; (n) 3H.6.9; Ro. Abr. 779, 780; 3 

Johns V. Bouum, Cro. Jac. 597. Palm. Bulat. 81; Thimimgh£roadv.Srrom,Cro. 
488; Morris v Fietehsr, Cro. Car. 53; El. 582; raughan v. Fiord, 1 Sid. 4«)6. 
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Also, the Court have, in some caces, set aside an aiisi^nment of 
errors, when it was evidently calcu^ited merely for delay ;^m). 

If there he several plainiitfs in e*ror, they must all join in the as- 
sii^nincnt of errors, unless some of them have been sunitiioiied and 
severed. ii2S). 

As to the assignment, whether it must be general or special, this 
distinction seems tt»bc taken: — you may assign the common errors, 
if the errors complained of appear upon the face of the record itself; 
or if ill such a case you assign any of these errors specially, counsel 
will not he confined, in arguing the case, to the error thus assigned, 
but may support the writ of error by any other error appearing upon 
the face of the record (t>). And it is usual, if there really be errors 
in the record, to assign one of them specially, in order that the clerk, 
who sets down the cause for argument, may know that it is intended 
to argue it. Hut where the error is in an out-branch of the record, as 
where there is no warrant of attorney, it must he assigned specially, 
(which is termed “alleging diminution”), and must also he verified 
upon certiorari, otherwise the Court of error will not notice it (w). 

If the want of a warrant of attorney, or any supposed error 
or defect therein, he assigned for error, the plain li If must sue out a 
certiorari to bring such warrant hefoic the Court of error, anil have it 
returned, in order to verify liis error.> (u). The plaintiff in error can 
liave but one certiorari ; and although that should prove nugatory by 
error or mistake, the C’ourt will not allow him to sue out another (y). 
Yet the Court itself may, in such a case, ad infonnaudfiin ronscien'» 
tiam, award e.x a certiorari, at any lime(i:). The want of a 

warrant of attorney is aided after vcrtlict (u) ; hut if assigned as 
error after judgment by default, &c., you sliould file your warrant 
before the return of the certiorari, and the Court in such a case will 
not inquire w'hat time it was filed {b). On this account the assign- 
ment of the wMiit of a warrant of aitorney as error is deemed vexa- 
tious, and assigned merely for the purpose of delay; and the Court, 
in one instance, even set such an assignment aside upon applica- 
tion (c). Many instances are to be found in the old hooks, of the 
want of continuances being assigned for error ; but discontinuance is 
now cured after vcidict by the Mat. of jeofails, .32 //. 8, c. 30 and 
1 Vent, 7. s. V. Sec UotMrrt v An- I3JWI. 

dretvjt, Cto. Style, 237; v. <y) Mernf/ifld v. ntnrf/, 2 Sir. yOb: 

fVilnvjte, 1 Vent. 220, Afuni. ilwv'r.v v.l/rtw/#, Id. 2 Saund. Kd r. 

V. 3/or^, C’ro. Jar. 424: 1 Bulst. (“:) \. Rprvfft, llardw. IWi; 

143: I.atch, IIH; jyirkhnm v. HtMd, Ro. \t)r. 7tf4; v. Cro. 

C'ro. ( ar. 3.'il , Bar. .\br. Krror, (K), .'5. p;i.20I: 

lu) r 7 *o/*fr<v V. Cumirk, 1 Sir. 141. 2 Saund. loi m. 

Motn-c V. OWn>/ir, 2 Str. tMiO; 2Sauiid. in) 32 H. H, r. :m»; 13 KI- c. 14; and «f e 
lUl rt ; ante, 33f*, 340. 4Kr .j c. 10, ti». 2, 3: and lire^buet^ v. 

(y) 5Co. ,37^; Farr v. lF*nu, 1 Bur. TajHar, 1 Wila. 3.i. 

30,3. f'd See ante, ; and see 4 Taunt. 44 . 

{tv) Graddetl v. Tt/ac/n, 2 I.d. Ilaym. Frrnrh v. Otrnelj/Jt, 1 W. B1.4.'S3. 

1441. (e) C trl V, Caoah:/:, I Str. I4l. 

(x) 9 E. 4, 32?>,- Bro. Error, W: (d) .See WUnuinw adtim, <'ro. El. 

9mith V. Sttmeard, 1 Salk. 207» 2 Ld. 4fKI; Smith v. litnuer, (?ro- Jac. 52H; 
Raym. 1150, S. C.; 2 Saund. lol #/ r/ Sed/frwicke v. HudutrtUtm, 3 Lev. 374; 
and see Vrew Hstte, 2 Ld. Raym. Humble v. Itfand, 6 T. R. 255. 
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after judgment by default, &c.,4>y 16, The certiorari is a 

judicial writ ; it is directed to they^hief justice of the King's Bench, 
tested in the name of the chief justice of the Common Pleas, and 
is sued out with aiul signed by the clerk of the eirors; pay him Hs, 
and pay 7d. sealitig. if the plaintift* will not sue out the certiorari 
and cause it to be returned, you may obtain a rule from the clerk of 
the error. n to oblige him to do so, and serve a vopy of it upon the 
plaint iff \s attorney. And if the certiorari be not returned within 
the time limited by the rule, the clerk of the errors, upon your ap- 
plying to him, will sign a nonpros, and you may sue out execution. 

As soon as errors have been assigned, notice thereof should he given 
to the defendant, in order that he may come in and make his de- 
fence (e). 

Plea, To the assignment of errors, the defendant may plead 

either the common joinder in nullo est erratum, or a special pica ; or 
he may demur. 

The common joinder (hi nullo est erratum) alleges that there is no 
error in the record and proceedings, and prays that the Court may 
proceed to examine them, and ailirni the judgment. It concludes 
with a curia advisari viilt (f). Where the common errors are as- 
signed, or where special errors are assigned in the body of the record, 
the effect of this plea is to deny that such errors exist, or, if they do, 
that they are not such as are in law suilicient to reverse the judgment. 
But where error out of the body of the record is assigned, as the want 
of warrant of attorney, this plea amounts to a coiifes>toii that there 
is no warrant of attorney, but denies that the want of it is error; and 
therefore, if the want of a warrant of attorney be assigned for error 
after verdict, you may immediately plead in nullo est erratum, the 
error assigned having been aided by the verdict; but if it were as- 
signed for error after judgment by default, &c., you must first wait 
until the expiration of the time for returning the certiorari, and 
then, after entering a non misit breve, as mentioned post, 360, you 
may plead this plea with safety, for by not returning the certioi'ari, 
the special error is relinquished (g) ; or even if pleaded before the 
time wh^n tbe certiorari should be returned, although in such a case 
it is an admission of the error assigned, yet the Court may still award 
a certiorari ad informandam conscientiam, (as indeed they may do at 
any time pending the writ of error, see ante, 349), and if a warrantor 
attorney be returned, they will affirm the judgment notwithstanding 
the defendant’s admission by his plea (h). Pleading in nullo est er- 
ratum has also this effect, that the record is then agreed by all par- 
ties to be a true and perfect record, and consequently diminution 
cannot afterwards be alleged (i). 

(»') .-infm. l Vont. 34: and sec Palm, ante, :U9. 

1U9. </i) Ante, 349; and see Bro. Error, 

(/) Sec the form. Chit. Forms, 216. 165; 7 E. 4, 16. 

(g) Sec Uo, Abr. 7<**'*» 7l»4; 1 Leon. (i) Jlab^aert V. Andrt'ws, Cro. El. 84: 
22; 9£. 4. 32 b; 2 S.^und. 101,#; and Bears v . Bemcher, Moor, 7U0; 1 Lecm. 
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Special picas also confess the errors assigned^ but avoid them by 
other matter. Thus, to the assignn^ent of errors, the defendant may 
plead a release of errors; (9 //. 6. 48)(;); and if the release be in 
the same instrument with a warrapt of iittorncy, and dated on any 
day in the term of which the judgment is signed, although after the 
day to which the 'judgment by law has relation, it will be siiih- 
cient (A*). It may also be necessary to observe, that if there be two 
or more plaintiffs error, the release of errors by one of them will 
not bar the others (/). So, a release of all suits, is a good plea (m) ; 
or a release of actions personal, where the matter in dispute is a debt, 
damage, or the like; or a release of actions real, where land is in 
dispute ; but, where the plaintiff, by a writ of error, shall not be res- 
tored to anything personal or real, a release of all actions, real or per- 
sonal, is no bar («). So, if the plaintiff in error have, by release, 
feoffment, fine, or the like, conveyed his right in the thing in dis- 
pute to another, this conveyance may he pleaded by the defendant, 
and will he a good bar (o). So, the statute of limitations is a good 
bar, and cannot be taken advantage of in any other manner than by 
plca(;)). Unt, entry by plaintiff into the lands in dispute, pending 
the writ, it teems is no pica ((f). These pleas in bar must con- 
clude by praying that the plaintiff may be barred of his writ of error, 
and not that the judgment be aflirmccl, for they admit the judgment 
to be erroneous (r). lint although they happen to he ill pleaded, 
yet, if there be really no errors, the Court will aflirni the judg- 
ment (.v). To the plea, the plaintiff may reply or demur, as in or- 
dinary eases. 

If the errors be badly assigned, the defendant may, if he will, 
demur ; although in most cases, as %ve have above seen, the common 
joinder will answer the same purpose. But where errors in fact and 
in law are assigned, (wdiich \vc have seen au/e, 348, cannot regularly 
be done), the defendant must demur if he would take advantage 
of the duplicity ; for the common joinder, in such a case, would be 
an admission of the error in fact, and the judgment would conse- 
quently be reversed (/). So, the plaintiff may demur to the de- 
fendant's ple.i the defendant demur to the plaintiff's replication, See, 

Ku}rr(is.s the plea, johider, on plain paper ^ and file them with 
the clerk of the errors (a). They should be signed by counstj. The 


22; MrrrJifh v. 1 Salk. 270 ; F. 

N. B. .'iH, {ft). 

Mi) Flo. Abr. 7Wt. See JMvffiant v. 
Hafttn't 2 Ld. llaym. 1040, 0 Mod. 2.T5, 
S. 1*. 

<Af) Lntidtm v. Virkf^riiife, 2 Str. 1 21.'#. 
j/) hnzinf^ V. iOnithtt'/c. 0 I'o. 2.'# #/, 
Cro. K1.040, 04!>, S.(\; Hluot v. Sfted- 
0 ton, t'ro. Jac. 110; Havkiut v. Heme, 
;jMod. 

(m) Latch. 110. 

(n) Co. Lit. 22t|fc; 8 Co. 152; Ro. 
Abr. 7iW; 2 Id. 405. 

(o) 0 11.0,40; Ro. Abr. 780, 789; 2 
Bac. Abr. Error, (L). 


(f>) V. Hffpkinmm. 2 Str. lO.*#/#, 

llardw. ;j45, S. C. 

0/) ffiftti V. JJttidf 1 Lev. 72- 
(/*) 1 Sir. 127; 

llf'nt V. lAwifetforit 2 Id. Oftjt; Street v. 
IlftpkimKtn, Id. 10.V>, ] Show. 50. 

{9) Cnrtfitu V. I S;dk. 268, 

3 Id. .Ifiti, 0 Mod.l i:i. iifKi. 2 Ld. Raym. 
1005, S.C.; Meredith v. Davies, 1 SaUt. 
270 . 

(f) Style, 0!>; Kdmnnde v. Protteri, 
Carth. 330; 2 llac. Abr. Error, 
(K 2.), See ademurrer for thb cause, lu 
Went. 5. 

iu) See a form, Chit. Forms. 
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ditTercnt clerks of the errors, however, receive, without objection, t\»e 
common joinder without such si^ature. If the ctJinmon joinder be 
pleaded, the clerk of the errors wHl prepare it, or the attorney may 
do 80. If a release of errors be p/caded in the Kxchequer Chamber, 
they may try it, and award a venire under the seal of the Court of 
Exchequer. 

Argument.^ After the joinder is filed, cither party may get the 
cause entered for argument. There are but two days in each term, 
appointed by the Court of Exchequer for the despatch of business : 
one, usually the third or fourth day of the term, called the general 
affirmance day; the other, a day or two before the end of the term, 
called the adjournment day. The cause must be entered with the 
clerk of the errors for argument^ for either of these days; and if it be 
intended to be argued, it should, in strictness, be entered ten days 
before argument. (Vi. /J. 33 C. 2). Care, however, should be taken 
to enter it, at least in time for the paper-baf>ks to be delivered to the 
judges ; and if you be too late for this, before the general affirtnance 
day, the clerk of the errors will set it down for the adjournment day, 
upon being paid some additional fee. If entered for the general 
affirmance day^ pay him 9^. Ilcgularly, the cause Ahonld he set 

down for argument by the plaintiff; hut if he do not enter it, the 
defendant may. By the 1 IT. 4, c. 70, 8, the Court may sit in 

vacation. 

The clerk of the errors will enter the proceedings upon record for 
you; pay him according to the' length (v) ; get an office copy thereof 
from him^for which you pay Sd, per sheet, and serve a copy i f it upon 
the opposite attorney. The paper- books (being copies of the proceed- 
ings to till- joinder inclusive, upon unstamped brief paper) mii>t next 
he made out, and delivered to the Judges four days before argiimenr; 
the plaintiff must deliver one to each of the Judges of the Cominon 
Fleas ; and the defendant one to each of the barons; {R. E. 33 C. 2) ; 
or the clerk of the errors will make them out and deliver them, if 
required (x). 

One counsel is heard for each party: the counsel for the plain- 
tiff first; then the counsel for the defendant; and lastly, the coun- 
•el for *»he plaintiff in reply. If the common errors alone be as- 
signed, the plaintiff's counsel are at liberty to support them, by 
objections to the record for any error whatever appearing upon 
the face of it ; or if an error upon the face of the record be as- 
signed specially, the counsel are not confined to it, but may make 
any other error, appearing upon the face of the record,' the subject 
of objection (^). Hut where an error is in an out-branch of the 
record, as where there is no warrant of attorney, this cannot be 

(r) See the form of the entry, C?hlt. Prrjirute. 4 Taunt. 147. 

F«Mins,21<t. (y) 5 Co. 37 b; Far v. JMrm, 1 Bur. 

<^) As to the consequence of not de- 363. 

Uvering the iwper books, see Johtuwi t. 
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objected to by counsel, unless specially assigned (z). As soon 
as the plaiiitifT’s counsel has replied/ the Judges deliver their opin- 
ions seriatim ; and according to tlu? opinion of the majority, the 
judgment below is either affirmed W reversed. If the Court be 
equally divided, the judgment shall be affirmed (a). If the case 
be not argued, counsel must move for judgment of affifuiance or 
reversal. 

Judgment, form and nature q/1] The common judgment for the 
defendant in error is, that the judgment be affirmed (6). So, 
oil a demurrer to an assignment of errors, the judgment for de- 
fend.tnt is quod ajfinnt'tur (c). But when the defendant has pleaded 
a release of errors (r/), or the statute of limitations (e), and it is 
found for him, the judgment is that the plaintilf he barred of 
his writ of error, and not quod affirmetur. 

As to the Judgment for the plaintiff in error: where judgment is 
given in the Court below against the defendant, and he brings a 
writ of error, the judgment in the Court of error, if given for liim, 
shaU he quod jndininm reversetur {f). Hut if the judgmoni in the 
Court below' were given against the plaintiff*, and lie bring a writ 
of error, and succeed ; in such case, the judgment belotv shall not only 
be reversed, but the Court of error shall also give such judgment 
as the Court below ought to have given (^>'). On a writ of error 
returnable in the King’s Bench, that Court can award a writ of 
inquiry to assess damages, if necessary, anil, upon the return of 
the inquiry, give final judgment {/<). So, if the judgment below' 
were on a special verdict, and the writ of error brought in the Kx- 
chequer Chamber, or in parliament, these courts will at once give 
final judgment (/) ; but where a writ of inquiry is necessary, in 
order to assess damages, as these Courts cannot award it, the judg- 
ment given by them is quod recuperet only, and they remit the 
transcript to the King’s Bench, in order that a writ of inquiry may 
be awarded by that Court to bsncss the damages ; and final judg- 
ment is then given in the Court of King’s Bench, upon the re- 
turn of the inquiry (^*). 

(::) tirtuUMt v. 2 Ld. Raym. I*. 0,57; Pftrkt*rv. IlfitTiM, I Salic. 2fi2; 

1 44 1 ; and see nntet .‘1411. Slutrhrr v. ( 'nrth. 24'} : liakfrr v. 

{n) 'thfirtiht/ V. FlcftU'fHni, 1 Str. :i81. liL 2A4; PhittipM v. 1 Ld. 

(h) Rac. Abr. Krror, 21 K. 4, fiavin. 1 Salk. 403. 4 Mf»d. loo, 

44: R.O. Ahr. ao.». Skin. 447* f'»; 2 Rac. Ah»*. Krror, 

{t ) 1 Str. 4.'lf». (M), 2; (V-Wjt/ v. fifutfeinn, Oro. tJar. 

(ff) thfttt \- 2Sir. Cr/n* •'ioO; .Mub'tit'ry v. Kj/n-H, Id, fVe- 

nitiifham v. HouMtftt, 1 Str. 127: Kcric tut^nfg x.WalhT, A Bur. 21. ''.0; Vumintf v. 
V. ,'l Salk. 214. StUy, Id. 24iKl; ^A'yvill v. Stajfhetonp 1 

(#•) V. ttupkin-iani, 2 Str. 10.7.1. Sir. i»I7« 

(/) iiiw'omFjn'fiJtet ('ro. (’ar. 442; Ho, (ft) 2 Saund. lOI r. 

Abr. 774 : 2 Sauiid. 2.Vi: Ikrkrr wljnde, (i> Dmn ex dcm. MtlUrr y , M*)**re, 1 
Carth.23.3, 2.14. 1 Salk. 2<>2. 2f»:i. H. & I*. 30. 5 T. H, S.M1. S. (!.; Carth. 

(A") Ro. Abr. 774, }(0.>: .SAwvw<ftV rase, 311>, Skin. .114; v.Rcrrj^, 1 Salk. 

C'ro, Car. 442, Yelv. 47; Coley. Creme, 403 . 1 IM. Haym. 5, S. ; Id. 10. 

1 Lev. :iii>; 2 Saund. 256, 317; ShDw. (» Faidowe v, liidfge, Cro. Jac* 266, 
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A judgment being an entire thing, cannot regularly be reversed 
for part, and affirmed for the* residue (k). Thus, where an action 
is brought for a croft and a niessiiagc, in one count, and, upon er- 
ror, it is holden that the action does not lie of a croft, the judgment 
must be reversed both as to the croft and the messuage (/). So, 
if in action against several, one judgment be given against all, and, 
upon error, it is holden that the judgment is erroneous as to one, 
it shall be reversed as against all (m). So, if there be but one judg- 
ment upon several issues or counts, if it be erroneous as to one issue 
or count, it shall be reversed as to all (w). But where there are more 
judgments than one, then if they be distinct and independent of each 
other, the reversal of one will not affect the other. But if they be 
dependent, (as for instance, in the case of debt or scire facias on a 
judgment), if the first judgment be reversed for error, the judgment 
in debt ox sci. ft. is also thereby reversed; but, if merely the judg- 
ment in the action of debt or sci. fa. be reversed, this does not affect 
the first judgment (o). Or even if there be but one judgment, and 
it consist of several distinct and independent parts, it may be re- 
versed as to one part, and remain good for the remainder ; thus, 
where judgment in a SCI. /<!. gives damages for delay of execution, 
the judgment may be reversed as to the damages alone (p). So, in 
a qui Cam action, where judgment was given for d.iinages as well 
as for the penalties, it was reversed as to the damagys (q). So, 
where costs were awarded by a judgment against executors on a 
sci. ft., the judgment was reversed as to the costs, and affirmed 
for the residue (r). So, if -judgment he given for the plaintiff on 
one count in a declaration, and a distinct judgment for defendant 
on another, if the defendant bring a writ of error on the first 
count, the Court of error cannot examine the legality of the judg- 
ment on the second count, no error being assigned on that part 
of the record (.v)* 

Interest.'} Where the defendant below brings error, and the judg- 
ment is affirmed, the counsel for defendant in error should immedi- 
ately move the Court of Exchequer Chamber that interest may be 
allowed from the time of signing the judgment below, until affirm- 
ance v'Oi otherwise the clerk of the errors will not be justified in al- 
lowing it, when he taxes the costs. Notice of this motion should be 

Velv. 74. 7«. ; Noy. 121). 1 Show. 4(Hu 

127: AViil V. » Hard. 51. (w) Varker v. Jfnrrw, Carth- 234, 4 

{k) See RoUjt v. (iermin, Mttor, Mini, /O, 1 Salk. 2 Vent. 249, 2/0, 

Cro. Ktiz. 42.*). .S. Noy, 117, - Iaxui. S.C.'., 2 Bac.Abr. Error, <M), 1 ; but see 
I7H; 2 Ho. Hep. bWJ; IVirArcr v. 0 Taunt. 025, cont. 

t'nrth. 2;j5; 2 Bat*. Abr. Error, (M), 1; (o) 2 Bar. Abr. Error, (M), 1; Cmi- 

Cnttinfr V. SiUUiuffM, 1 Salk. 24, 2 Ld. nmir v. HVtglit, 2 Ld. Ha>'Tn. l.'>32, 
Rayiin 825, S. C. 2 s'tr. «07» 1’. 

{t) 1 Ht>. Hep. 2. 2 Bulst. 214, Alleyn, ( ji) v, CanNi/ig, 2 Str. Ii07. 

74; Ho. Abr. 7/4; .wl rM*f l>>ed. Latene ((/) FredetHvk v. i>N>^r«p, 4 Bur. 2010. 
V. lyftnhaUt 8 B. A' t'resu 70, 1 M.& 1*. (») v. 1 Sir. 1»W, 

330* S. t:. (») CnmpMl v. Ewm-A. 6 T. H. 200. 

(m) Ho. Abr. 77<»: Bird v. Cro. <#) WV(f<»fdv. 4 Bur. 2127; 

Jac. 209: Alleyn, 74. 7^»; Style, 121, 125, and see Bodiljt v, Bellamy, 2 Bur. 1UP6. 



885 


InUre9i on Judgment. 

prevhmsly given to the attorney for tfe plaintiff in error (a); and upon 
producing an affidavit of the service ef it, and an affidavit stating the 
recovery in the original action and writ of error, the Court will grant 
a rule absolute in the first instance\h). Formerly it was entirely In 
the discretion of the Court, whether interest should be allowed or 
not (e). But now, by the recent statute 3 & 4 IF. 4, c. 42, i. 30, 
** if any person sha^l sue out any writ of error opon any judgment 
whatsoever given in any Court in any action personal, and the Court 
of error shall give Judgment for the defendant thereon, then interest 
shall be allowed by the Court of error for such time as execution has 
been delayed by such writ of error, for the delaying thereotl^* It 
will be observed, that this enactment extends to all Judgments in 
error, and is not confined to judgments of affirmance (d) ; uluo, that 
it is imperative. 

Costs.] Where the judgment in the Court below it given fhr the 
plaintiff, and the defendant, before execution had, sues out a writ of 


(a) See the form. Chit. Forma, 217* 
(6> See the form of the affidavit to 

f round the application. Chit. Forms, 
IR. See the form of the rule. Id. 

(e) Shepherd v. Mackreth, 2 H. Bl« 
They would allow It in cove- 
nant on a charter-party for stipulated 
freight; (see Martin v. Kmmote, 6 
Taunt. 530, 2 Marsh. 230, S. (!.) ; or on 
a contract to replace stock and pay the 
dividends; (Dwyerv. Gurry, 7 Taunt. 
14); or on a contract to give a mort- 
gage; {Anon. 4 Taunt* 876); or on a 
contract to Indemnify the accejitor of a 
bill of exchange; {Furiimgev. Rucker, 
4 Taunt. 350) ; but not on a contract to 
sell goods, {Bristifw v, Waddingtan, 2 
New Hep. .*155), nor for goods sold, un- 
less they were to have b^n paid for by 
a biU at a certain date, ot the like; 
{Middleton v. GUI, 4 Taunt. 308; and see 
7 Id. 244, 3 Price, 3.50, S. C.) ; nor in an 
action upon an attorney*! bill; ( Walker 
V. BaUry, 3 B. & P, 210); nor AwmoDey 
lent, generally; {Gwyn v« Oodky, 4 
Taunt. 348) ; but for the haftanoe of a 
banket's account, upon wMeh ioteraat 
was osually changed by the banker, 
(Id.), enr upon the balance due by ffie 
banker, if it were the cuacem or the 
banker to allow Inteidit upon smiia de- 
posited wHh Mm, but at the iM of in- 
terest he was used to allow; (gfldnv. 
mxeOey, 8 Taunt. 288^ 2 Moon, 3U8, 8 
Prtce, 538, S. C.>; or for the belaimrof 
merchant^ acomints, even although in- 
tweet ahould Ibnn one of the itema In 
tliBiii, {Hamrnel v. Abel, 4 Taunt. 398), 
they would allow it. In an eetkn 
bail on their reoognteanen, the 
Couitiefbiedmallawteteiest; {Anen. 


4 Taunt. 729); so In an action on a re- 
plevin bond; (vftMin. 4Taunt.30); ao 
upon a suggestion of breaches of the 
condition of a bond, under 8 & 2 W. 
3, e. 11, s. 8. {Jvhnes v Johnee, & 
Taunt. 658). In trover for bills of ex- 
change, they allowed interest from the 
date of ftn« Judgment ujpon such bOta 
as had been paid before judgment, and 
upon all such as had been paid after- 
warde ftom the time when they were 
pidd. iAtMne v. Wheeler, 2 New R^. 
kid). If the declaration contained se- 
veral counts, and some were for liqui- 
dated damages, upon which interest 
m%lit be allows, yet, if there weioal- 
•o a count for unuquhiated damages, 
and a general Judgment weregiven, the 
Court would not allow interest on 
either* {Powell v. Saundern, 5 Taunt. 
88; Martin v. Mmmote, 6 Taunt. 589, 2 
Bffaiih.£30, S. C.) Besides the several 
cases above mentioned, in which the 
Court wwuM allow interest, it aeama to 
have besnamenl rale thaUhe Couit 
wonidaMowmteratiii all raasr Where 
ihewtHof error was evIdenUybnMis^ . 
far the purpoee of d^y, and whetelhe 
Court, upon ^plication, wwidd have 
allowed the demdani in enuv to sue 
out execution pcadlag thewHt, (See 
SoMlbyv.Mtfor, and see 

afics,33i^840).* 

idi Before this enactment, IheCourt 
allowed the defendant in error kwaieii 
where the fUahitiirwas nonpiowed, in 
t^samewayaa If the Jud^ent were 
affirm ed, peoyldrtthe origlaaf action 
were Buch as the Court would allow In- 
terest upon su(2i affirmance* Sffiete. 
— IB, ft P.82. 
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error { if the Judgment be affirmed, or the writ of error be discon-* 
tinuedl in default of the party, or the plaintiiFin error be nonsuit, the 
defendant in error shall, at the discretion of the Court, recover his 
costa and damages for the delay, &c. (3 H. 7, c. 10, enforced by\9 H, 
7f e. 30). 

This statute has been holden not to extend to cases where the 
writ of error is nonprossed before the record is transcribed by the 
clerk of the errors (e); nor to cases where the writ of error has been 
sued out after execution (/) ; nor is an avowant in replevin a plain- 
tiff within the meaning of this act (g). But it includes cases where 
no costs were recoverable in the original suit (h). Where an exe- 
cutor brings error on a judgment after a devastavit 't), or even on a 
Judgment as to the debtde bonis tesiatoris^ and as to the costs de bonis 
testatoris, et si non de bonis proprns (/c), he shall pay costs, if the 
judgment be atfirined; but he is not chargeable with costs in error, 
where he brings error on a judgment recovered against his testator(0- 
Also, by 18 C. 2, st. c. 2,s. 10, if a judgment given after verdict 
be affirmed in crior, the defendant in error shall have double costs. 
This statute does not leave it to the discretion of the Court to award 
costs or not; but the Court are bound to give double costs to the de- 
fendant in erroi^, in all cases within it (to). It extends, however, 
only to cases where error is brought by the defendant below, to re- 
verse a judgment' obtained by the plaintiff (//). But the Court will 
not give a party leave to wmpros his own writ of ereor, without pay- 
ment of costs (o)> 

Where judgment is given for the defendant in a Court of record, 
and the plaintiff thereupon brings a wHt of error, if the judgment be 
affirmed, or the writ of error be discontinued, or the plaintiff be non- 
suit, the defendant In error shall have judgment to recover his costs, 
and may have execution ibr the same by ca* sa,ffi, fa*t or elegit. (b & 
0 W. 3, c. 11, s. 2)(p), 

None of these statutes extend to the reversal of a judgment. 
Therefore, where Judgment is reversed, each party pays his own 
costs hi error; but the prevailing party shell have his costs in the 


{ 0 ) Salt V. Richards, 7 East, 111. 
to ^sc Rm V, Inhabitants^ Madltw* 
Stti f ir Mir e, 9 Str. lllMl, Cro. Jsc. 03(>; 
Car. 173. 

l^ug. 700, D.; Colcf^itg V. Mw, 

PW g t M wi V. Rauftinsom, 8 Str* 
1004,3 Bur* 1311* 

<0 CsmodU V. Mirman, 8Str.977- 
(3) Wmama v. KlAw, 1 H* Bl. 566. 
Saitm V. WrnmsM 9 Str. 1072. 

Hatdw.sfnr, s.c. 

ShephmH v. Uackroth, 9 H. Bt. 

Barfly v.cnrMff, 5 East, 545* ' 
A WWtiaam v. MoHa, 1 

<p> The words of this act are# ** If 
at ear time after Judgment given for 


the (Mbndimt, in any action, plaint, 
or SHU, in any court of record, the 
pIsiattlT or demandant shall sue any 
writ or wrBs of error, to annul the 
said fUdgment, and the said judgment 
thalf be afterwards affirmed, the writ 
of vror dlwonthmed. or the plaintiff 
be nonsuit ibeietn, the defendant in 
error iball nave Judgment to recover 
his costa agamst the plaintiff or de- 
mandant, ani^ have execution for the 

sahl0» by c/^ias ad mttiiSudondnm, jSeri 
/bete or sMt.*’ See|lie*e<f«v. 

1 Cb 197; GoCte V. J)4as, 10 
jBast, 4. ^ W.^ Bxdiequer, 

the cosu orproeaBdings on writs of er- 
ror IVom the fixdieiiuer to the Exche- 
quer Chamber are to be taxed by the 
Master of the Court of Exchequer* 
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original action, as the Court of crrcfr must give the same judgment 
which ougiit to have been given the Court below (i). 

si^nht^ o/*.] Four days exclusive after the affirm- 
ance, ihe clerk of the errors will sign judgment, and tax your 
costs {j). An entry of the affirmance, &c. must then be made on 
the judgment roll {k) ; pay r^s. for Making the entry to the clerk of 
the errors^ who will rcccire it for the clerk of the treasury, 

Kxevut'amJ] As execution must issue out of the King’s Bench, after 
the traoM’i ipt, ^vrc. is remittctl, and the entry made on the judgment 
roll as above mentioned, execution by fi,fa,, ra. sa,^ or ele^it, may be 
sued out of that Court (/). The execution is sued out in this Court, 
as in ordinary cases ; ainl the transcript must be remitted to this 
Court, before the writ of execution is sned out, or at least before it is 
returnable, olhcrwi'ic the writ of execution may he set aside for irre- 
gularity (‘o). Where one of two defendants brought a writ of error in 
the Kxchctpicr Chainlar, it was lioldcn that the plaiiilifr could not 
charge tlie other diJciidant in (‘xcciition, until the traiiscriju was re- 
mitted to this Court (n). Before your writ if execution is returnable, 
therefore, apply to the clerk of the errors in the ICxcher/uer Chamber 
for the trmtHcript, amt take it to the treasury of (he King's Bench, 
ami file it there ; pay 2s. 0//, 

Hi stit If the judgineiil helow he reversed, the plaintiff iii 
error shall have a writ of restitution, in ordiT that he may he restored 
to ail he has lost hy the judgment (e). If excciiiion on the firmer 
judgment have heeii actually executed, and the money paid over, the 
w’fit of icslitulion may issue without any previous scire facias ; hut 
if tfie money Inive not been paid over, a scire facias rjuare restitu* 
tiunem non, suggesting the matter of fact, viz, the sum levied, &c, 
must previously issue (/>). 

Besides this writ of restitution, the (’onrt, upon application, will 
oblige the defendant to enter into a rule not to coniinit waste pend- 
ing the writ of error, if the justice of the case require it (q). 

• 

.'C fVrit of error to the House of Lords, after affirmance or reversal in 
the Exchequer Chamher. 

After the judgment of the Court of King’s Bench has been affirmed 

(i) Gildhard v. (ilndjtlone, 12 East, Id. 221,; after rev crsal , Id., 224. 

(iCH; IVj/ctt \ . Sfofttt'ton, 1 Sir. til 7; (m) Howard v. VUi, 1 Salk. 261; and 

V. /v>fA«, .'i East, 4!». see farth. 2:t7. 

iJ) See a form of affirmance, with («) Jjimtrhe v. Washmugh, 2 T. R- 
rrrnittitur to the King's Bench, C’hlt. 7**7- 

Forms, 2 P>; of reversal ufK>n a writ of \o) SimpMot v. .hinm, Cro, Jar. fitiO; 
error hy a defendant, Id., 221; or n(K>n 1 Lil. Ilaym. 427; 1 Salk. .*)21. Seethe 
a writ of error by a plaintiflT in an ac- fonn of the writ, I’hft Forms, 22.'». 
tion of debt. Id.: or any other ac- (pf yfw/n. 2 Salk. /MW. See the form, 
lion. Id., 222 ; and of the writ of in- Chit. Fonns, 22t;; and see LJI. Eiit.fRJ, 
qiiiry i:t this lalt r case. Id., 22 r{. fl-'tO, and poMt, title •* Execution;” and 

tAf) See the for. n. Chit. Forms, 223. see 2 Sauncl. 101 2Hac. Abr. Ki- 

(/) Sec the forms after a uoupiftr, ror,<M), :i 
C hit. Forms, 214; after afllmuincc, < 7 ) fV/torod v. Smart, 3 Dur. IU23. 



358 Writ of Error^ to Home of Lords after Affirmance, 

or reversed in the Court of ExcHequer Chamber a writ of error may 
be brought upon the judgment .of affirmance, returnable in the 
House of Lords (r). i* 

The writ, and how sued out,'\ The writ of error in this case is di- 
rected to the chief justice of the Court of King’s Bench ; because the 
record remains in that Court, and is made retuwiable immediate be- 
fore the king in his present parliament, if the parliament be then 
sitting (*v), or, after a prorogation, then before the king in his parlia- 
ment, at the next session (/), or, after a dissolution, then before the 
king in his next parliament, specifying the day on which it is to be 
hohlen (w). Make out a prtfcipc for the writ (.r) ; take this to the 
cursitor of the county in which the venue is laid in the original action, 
who will make out the writ, anti get it scaled at the next general seal, 
or, {if expedition be requisite) at a private seal, having first procured 
a warrant from the rroivn foi that purpose. Pay C>1. ids, 6d. ; and 
Hs, 6d, j/wre if the writ were sealed at a private seal (y). 

Allowance, of it, and how far a supersedeas.'] Take the writ to the 
clerk of the errors of this Court, who will allotv it, and give you a 
note of the allowance {z) ; pay himAL Make a copy of the note, and 
servo it upon the attorney of the opposite party, at the same time shew” 
ing him the original. Ilow far the allowance of the writ is a superse- 
deas of execution, see ante, *336 to 340. The Court have refused 
to allow execution to be sued out, merely because the plaintiif in 
error suffered judgment to be affirmed in the Exchequer Chamber 
without objection, and then brought error in parliament (a). 

Bail.] Bail must again he put in, notwithstanding bail having been 
already put in to the former writ of error (6). It is put in in this 
Court, and justified, &c. in the manner mentioned ante, 341 to 346 (c). 

Certifying the record.] Buie the plaintiff to transcribe, and let the 
transcript be prepared and €J:amined, as directed ante, 346 {d). Get 
the rule to transcribe from the clerk of the errors (e) ; pay him 2s. ; 
serve a^opy on the attorney of the plaintiff in error, or on the plaintiff 
himself (f). Let the transcript be made up{g), 

(r) l W. 4, c. 70. s. 8, and the prior Digf^, 1 Sir. 827* 
cases, 1 Vent. :i34, T> tlayui. 880; T. tr) See the form of the note of bail, 
Jones, Chit. Forms; of the notice of bail. Id. . 

(t) 2 ScDon, 81)5. of the rule for better bail, Id.; of the 

i Lill. Knt. 248, 254. notice of ju'^tifleation, or of adding and 

(m) 1 Vent. Hl,268; Scxigewicky.C^ justifying. Id.; of the affidavit of ser- 
ial I Mtxi. I0t>. vice of notice of justification. Id.; and 

(j-) See the form, Chit. Forms. the rule of allowance, Id. 

(y) See the fonn of the writ. Chit. (d) See Chit. Forms. 

Forms. («) See the form. Chit. Forms. 

(a) Seethe form. Chit. Forms. </) G^n v. C/jdon, Barnes, 410. 

(•) See ante, 340. (y> See the form of the chief justice's 

{b) TUi,t/\, RuAttrdsott, 1 Salk. 97> ^ return. Chit. Forms; and of the entry 
Ld. Rsym. 840, S. C. ; CoMrrook v. of nonpros for not tranacribbig. Id. 
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Certify Record — Assignment of Errors, 

When the transcript has been conij^letedi examined, and annexed 
to the writ of error, tlie Chief Justice^ of this Court goes in person, 
attended by the clerk of the errors, ^ the House of Lords, with the 
record itself and the transcript. The latter, after being examined 
with the record, is left there; but the record is immediately brought 
back to this Court, in order that execution may be awarded here, if 
the judgment be aftirmed in the Court above (/i). The Chief Jus* 
tice^s fee is I/. * 

By an order of the House of Lords, 13th July, 1678, writs of er- 
ror in parliament shall he brought in (that is, the record shall be cer- 
tified) within 11 days from the first day of the session in which such 
writs shall be returnable; unless it be upon judgments given during 
tile session ; in which case the writ must be brought in within 14 days 
after the judgment is given ; otherwise such writs shall not be re- 
ceived (*). 

Assi^yimmt of errors,'] By an order of the House, 13th Dec. ICCJ, 
if the plaintiff do not assign errors within eight days after the 
removal of (he record, the clerk of parliament, upon rcipiest of the 
defendant, shall record that the plaintiff hath not prosecuted his writ 
of error ; and the house will thereupon award that the plaintiff shall 
lose his writ, that the delendani shall go without day, and that the 
record he remitted. The practice, how’cver, in order to compel the 
plaintiff to assign errors, is, to draw up a petiHon to Utv Ilo\tin\staiing 
the jiidii^ment and writ of error shortly ^ and that plaintiff has twt as 
yet assigned errors^ and playing that the transcript may be remitted^ 
in order that the defendant may have execution thereon {j ). Ged a 
peer to present ihisj and to move that a day be given the plaintiff to 
assig7i errors ; upon which, the House will make an order that unless 
the plaintiff assign errors on or before a day therein specified {usually 
eight days from the date of the order) the transcript shall he remitted 
to the Court below. Call the next day at the office of the clerk m par~ 
liament, where the order will he drawn up and given to you{k) ; serve 
it, without delay, on the plainiifiT s attorney ; and if the plamiiff do not 
assign errors within the time limited in the order, call at the office qf 
the clerk in parliament, ami he will sign judgment of nonpros and en- 
ter a remittitur, and the defendant in error will be entitled^o his 
costs (1), 

The assignment of errors is engrossed on plain paper, and should, 
if special, be signed by counsel. (Ante, 348, 352). File it in the 
office of the clerk of parliarnenL As to what may be assigned 
for error, &c. see ante, 348, 349 (m), 

(h) 2 Saund. 101 m / 4 Inst. 21 ; Cro. (/) See the form of the Judgment of 
Jac. 341; Ro. Abr. 733; 1 BuUt. KiO; and remininiti*, ChlU Forms. 

t*odb. 240; and see yioar^^ v. Haydon, (m) See the form of the assignment 
Cowp. 843. of commoD errors, where the Judgment 

(O 1 Comyns, 420; Bunb. 04. in K. B. was affirmed In the Exchequer 

( j) See the form. Chit* Fmrns. Chamber, Chit* Forms; and conimon 

Id. Joinder theieio. Id.; of the assignment 
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If, in consequence of the w^nt of a warrant of attorney being as' 
signed for error, (sre ante, a certiorari become requisite upon 

the plaintiff’s praying a certiordn, the clerk of parliament shall enter 
an award thereof accordingly; and the plaintilF, before in ntiVo est 
erratum pleaded, may sue forth the certiorari in ordinary course, 
without special petition or motion to the house for the same; and 
if he shall not prosecute such writ, and procure it to be returned 
within t(‘n days next after his pica of diminution put in, then, unless 
he shall shew good cause for enlarging the time for the return of such 
writ, he hhall lose the benefit of the same, and the defendant may 
proceed as if no such writ of certiorari was awarded (n). Or if 
the house be about to lisc, then, upon petition, (of which two days* 
previous notice must he given), they will order the plaintiff in error 
to return the certiorari within a less time (o). Also, when the certi- 
orari is thus awarded, before hi ntdlo est erratum pleaded, the clerk 
of parHament, upon request, shall give a certificate that diminution 
is so alleged, and a etrtiorari prayed and awarded thereupon (/>). 
The certiorari in this case is an original writ, and is made out by 
the cursitor ; care should he taken that it do not bear teste before the 
assignment of errors [q). It is directed to the chief justice. It is made 
returnable without delay. If the certiorari bo not returned and 
filed within the time given for that purpose, the defendant may 
entc?r a wow misit breve, plead in Jiullo est erratum (/ ), and pro- 
ceed to affirm the judgment, without noticing the diminution al- 
leged (a). 

As soon a^ errors liave been assigned, and the certiorari (when 
necessary) has been sued out and returned, the plaintiff in error (if 
be be desirous of expediting the cause) may get a peer to move that 
the defendant may appear and make his defence. An order is made 
nccoidingly, and must be served upon the defendant’s attorney; and 
the defendant must then plead or demur within the time specified in 
the order. This, however, is very seldom necessary; for the de- 
fendant in error usually comes in voluntarily and pleads or de- 
murs to the assignment of errors, without being ordered to do so. 
To the assignment of errors the defendant pleads either the com- 
mon joinder in nutto est erratum, or a special plea or demurrer, 
as directed ante, 350, 351 (J), These should be filed with the 
clerk of the parliament and signed by counsel: though both the as- 


of common errors, where the judgment 
of K. H. was reversed In the Exchequer 
1 ham her. Id. : and common joinder 
tliereto. Id. of the judgment of now 

jn-ojr for not assigning errors. Id. 2ao ; 
and of the entry thereof u|H)n the roil, 

i«) Ord. 1>. P. 13 Dec 1661. 

to) Tldd, UUil. 

ip) Ord. D. P. 21 February, 1710. 


(q) lUm^a X. Man, 2 Ld. Raym. 
1554. 2 Str.mO, S.t\ 

(r) See the form, Thit Forms, 23.3, 
(j») 2 Sellon, .378; SmitPi v. Stmimrd, 

1 Salk. 2<i7t 2 Ld. Raym. S. C. 

See the form of the entry, c’hit. Forms, 
2 .^* 5 . 

<f) See the reference to the forms in 
note (n), supra. 
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signment of common errors and the common joinder are received by 
him without counsel's signature. {See antSy 348, 352). 

Arguvieni After the joinder is Slid, either party may get a peer 
to move that the cause may be set down for hearing; which will be 
ordered accordingly; and it will then be set down in the list of writs 
of error and appeals, and called on afterwards in its turn. But if 
either party wish to hftvc the cause argued out of its turn, he must 
petition the House for that purpose (giving tw'O days' previous notice 
to the opposite party), and get a peer to present it, and to move that 
it be referred to a committee ; whereupon, if the committee be of 
opinion that the reasons alleged in the petition are sufficient, and 
report to the House accordingly, the House will then appoint a day 
for the hearing (.r). The day for hearing, once appointed, cannot 
he altered, nor the cause set down for argument out of its turn, un- 
less upon petition, as here directed; and oath must be made, at the 
bar of the Huu.nC, of the service of notice on the opposite party (y). 

The next thing requisite is, that each party shall have his case 
drawn up and signed, either hy the counsel who were engaged in the 
action in the Court helow', or by those who are to argue it in parlia- 
ment {z)\ and 250 copies of each case must be delivered at the 
parliament office, for tlie use of the peers. 

>Vhcn the cause is called on, the senior counstd for the plaintiff is 
first heard; then the plaintiff's second counsel, (not more than two 
counsel on each side being allowed to address the House); next, the 
two counsel for the defendant are heard, in their order of prece- 
dence ; and, lastly, the plaintiff's senior counsel U heard in reply (^). 
As soon as the plaiiitifi"s counsel has replied, the Lord Chancellor 
then delivers his opinion on the case, and moves that the judgment 
he either affirmed or reversed. The other peers afterwards, if they 
wish, deliver their opinion ; and the affirmance or reversal of the 
judgment is decided by the votes of peers present, no proxies in this 
case being allowed. If the votes be equal, the judgment is affirmed (5). 

Judgment, As to the judgment on a writ of error, sec antct 353. 

As soon as the judgment of reversal or affirmance is given, the clerk of 
parliament will draw up a remittitur^ and the transcript is thereby 
remitted to the Court of King's Bench, where execution must be 
awarded (c). 

Costs.'\ As to costs in error generally, see the former division of 
this subject, namely, error from the Court of King's Bench to the Bx- 
chequer Chamber, ante, 356. In the House of Lords, they give some- 
times very large, sometimes very small costs, in their discretion, 
according to the nature of the case, and the reasonableness or un- 

(x) See the form of the petition, (c> SeeVioars v. Maydon, Cowp. 84.3, 
Chit. Forms, 233; and order. Id. 234. andanfe,337i and see a form of theeD- 

(y) Ord. D. P. 22 Dec. 1703. try of the proceedings in the House of 

(c) Ord. D. P. 19 April, lf}98. Lords, ana of the affirmance there. 

(a) See Ord. D. P. 2 Biarch, 17^- with a remUtitur to the Kinsfs Bench. 

<&) Thomby v. Fleetwfiod, 1 Str. 381- Chit* Fonns, 230. 

VOL. 1. R 
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reasonableness of litigating the judgment of the Court below (<j). 
And if the House of Lords dJ not award costs, this Court can in no 
case supply the defect by awarding them after the transcript is re- 
mitted (e). 

Execution.'] The prevailing party may get the transcript and re- 
mittitur at the office of the clerk of parliament, upon paying the 
fees, and he should then file it with the clerk af the treasury of the 
King’s Bench. The execution may be by ca. aa., or elegit (/). 

As to restitution, and acire facias qua,re restitutionem tion, see 
antCf 357 ; and post, 363. 

4. tVrit of Error from inferior Courts to the Court of King's 

Bench. 

As to the cases in which a writ of error lies from inferior Courts to 
the Court of King’s Bench, see ajite, 330, 331. 

The writ.] The writ is directed to the Judges of the inferior 
Court (except, that in the county palatine of Lancaster it is directed 
to the Chancellor (g),) in which the judgment was given, and is 
made returnable on the first or last general returnofthe term, where- 
soever, &c. (/*). 

How sued out, ^c,] Make out a praecipe for the writ (i). Take it 
to the Cursitor, as directed ante, p. 336, and he will make out the 
writ; pay him 1/. I0«. 6d.; and if sealed at a private seal, Ss. 6d. more. 
And the clerk of the errors, or other proper officer of the Court be- 
low, will allow it. Serve the copy of the note of allowance, €ts directed, 
ante, p. 336. 

BtUl.'\ The statutes 3 J. 1, c. S ; 13 C. 2, st. 2, c. 2 ; 16 C. 2, c. 8; 
and 6 Q. 4, c. 96, relating to this subject, mentioned ante, p. 341, 342, 
relate only to the courts of record at Westminster, and in the coun- 
ties palatine. But by 19 Cr. 3, c. 70, s. 5, (ante, 341), the like bail is 
required in all cases of writs of error brought to reverse judgments 
in Inferior courts, when the damages are under 10/. (since extended 
to 20h by 7 & B G. 4, c. 71, s. 6) ; and the bail are liable absolutely, 
if the judgment below be affirmed, or the writ of error nonprossed. 

The bail is put in and justified, aa in ordinary cases, according to 
the usage and practice of the inferior court. 

Certifying the Record, ^c.] Upon the return of the writ of error, 
or upon bail being put in and perfected, the defendant in error should 
serve the plaintiff with a rule out of the inferior court, to transcribe; 

(d) Boditvy* BeUtwWf 9 Bur* 1007* once. Id.; and atJU fau or ea. aa. after 

(a) Boala v. Thomg^simt 2 M. fie reversal* ld« 236* 

See Vnth v. teroua, 2 T- R* AS* Or) as to the form, Chit. Forms, 

(/) Seethefonuofa jSwi>bri 0 saf- 23^ 
ter affirmance. Chit. Fonoa, 237; of a (A) See a form. Chit* Forms, 23R. 
tapias ad satisfitciendum» after affirm- («) See the form. Chit. Forma, 238- 
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and the plaintiflf should thereupon l:^speak the transcript of the pro* 
per officer below, and, when complete, take it to the signer of the 
writs ill this court. The return is usually signed by the Judge of the 
inferior court. The transcript niul^ be delivered to the signer of the 
writs before the second seal, otherwise the defendant in error may 
obtain a certificate from that officer, that the writ of error is not re* 
turned, nor the transcript brought in ; and upon producing such cer* 
titicatc to the cursit&r, he w'ill make out for him a writ de erecutione 
jtidiHi, directed to the Judges of the Court below, commanding them 
to proceed on the judgment, notwithstanding the writ of error (/r). 

Although the record in this case is supposed to be removed, and 
formerly, perhaps, was so actually (/), yet it is now usual for inferior 
courts to send only the transcript of the record, and not the record 
itself (m). Execution, however, is always sued out in this Court, 
even where the writ of error is nonprossed (»). 

Where on a writ of error to the King's Bench from the Common 
Picas, before the 1 /f'. 4, c. 70, the clerk of the errors in the latter Court 
omitted a special memorandum, in making out the transcript, and 
after errors assigned for want of such inemorandimi, amctulcd the 
transcript by inserting it, the Court of King's Bench refused to order 
the transcript to be restored to the state in which it was when the 
plaintifi' assigned his errors (o). 

Scire fac ias quare executiemem After the record is certified, 

the plaintiff in error should iirimediately assign his errors. If he do 
not, the defendant may compel him by a ^cire facias quare execu* 
tianem von (/;), which may be sued out immediately after the tran- 
script is brought in, although that happen to be previous to the ex- 
piration of the rule to transcribe (g)* Or it may be sued out imme- 
diately aftf-r the expiration of the rule to transcribe, although the 
transcript be not then actually brought in (r). As this is used merely 
for the purpose of compelling an assignment of errors, (no day in 
Court being given to the parties), the piaintiflT, it seems, is not per- 
mitted to plead to it {s) ; but he satisfies the intention of it by as- 
ugning his errors ; and having done so, the proceedings on the scire 
facias cease (/). It should be here remarked that where a plaintiff 
brings a writ of error, in order to reverse his own JiidgmAit, this 
writ is of course unnecessary («). 

The scire facias is a judicial writ issuing from this Courts and, 
except in error from the Court of Lancaster or Durham, is directed 


(;t) Anon, n Salk. 14^; 2 Sellon, 388. 
h) See fH) Ass. ih Ro.Abr. 763; 1 Bulst. 
181. 

(m) 2 Saund. 101 m, 
in) See Onvperthwaitn v. Otews, 3 T. 
R. 667* 

<o) Randole v. 0016^. 1 M. dr S, 232. 
(p) IsnuOi V. Coot, 3 Salk. 144; Carth. 
40,41. 

(9) SambHdge v. Housleif, 2 T« R. 17* 

R 


SeeLutw.354; F.N.R.20<G). 

(r) Branscombe v. Hugftes, 13 East, 
64t>. 

(r) Parker v. SUmton, 2.Str. 079, 2 Ld. 
Rayni. 1414, S. C.; but sec Vclv.«, 7; 
earth. 41; Gardner ▼. Oaxion, 1 Str. 
390 

(O See 2 Saund. 101 p, 

Johnson w.Jebb, 3 Bur. 1772, poet, 

2 
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to the SherilT of the county where the Jurisdiction of the inferior 
court extends. It must be tested and returnable in term. If the 
transcript have been brought in b^ore the essoign day of the term, it 
may it seems be tested on the last day of the preceding term (d) ; if 
• brought in afterwards or during the term, it may be tested on the first 
day of that term (m^); and unless the action were brought by original 
writ in tlie Court of Lancaster or Durham (in yifhich case the writ 
should be returnable on a general return day wheresoever, &c., and 
have fifteen days between the teste and the return), it must be re- 
turnable on a day certain (.r), and it is not necessary that there should 
be fifteen days between the teste and return. 

Kngross the writ on a plain piece of parchmejit {y)\ take it, 
together with a priecipe, to the signer of the writs, pay Ij. 8</, for 
signing; get it sealed, pay Id, Then take it ( unless it he directed to 
the Chancellor of Lancaster or Bishop of Durham, in which case its cjcc- 
cution must be procured as that of other writs similarly directed,) to 
the Sheriff's office; and the plaintiff in error will be summoned, or, if 
not, nihil will be returned: pay the sheriff, f/'niliil he returned, \s,for 
each name; or if left for a scire feci, as is now most usual, pay 2s. i>d. 
for the warrant, and for the returji 2s. each name, and 5s. to the officer. 
It is not necessary that the sei. fa. should lie four days in the sheriff's 
office before the return, as in the case of a sci. fa. against hail 

Upon the quarto die post of the return of the sci. fa., if the action were 
by original in the Court of Lancaster or Durham («), or otherwise on 
the return day, when the plaintiff has been summoned, draw up a rule 
to appear with the clerk. of the rules {b)\ pay him 6</. ; and serve a 
copy of it upon the plaint iff'' s attorney. This rule empires in four days 
after service, exclusive of the day it is given ; and if the plaintiff' do 
not assign errors within that time, you may enter up judgjficnt on the 
scire facias, and sue out execution (c). if the writ be returned nihil, 
judgment cannot be signed until after eight days from the return, and 
then not without leave of the Court or a Judge (d). The writ of error is 
not determined by such judgment, nor are you in such a case entitletl 
to costs in error. /« order, therefore, to obtain costs, you must proceed 
to nonpros the writ of error {e). For this purpose, obtain from the 
Master q rule to assign errors on the back of the draft sci. fa. (/); 
enter it with the clerk of the rules, and pay Gd.; and serve a copy on 
the plaintiff's attorney. This rule, it must be ohserval, cannot be 
given before the expiration of the rule to appear on the scire facias (g). 
This rule also expires in four days exclusive ; and if the plaintiff in 

(f) Sk^^Hhridge V. Housteif, 2 T. R. 17: (e) Writ^t v. Vevkham, 15 East, 204. 

sed quaere now since the 1 W.4, c. 70, <ft) R. H. 2W. 4, r.81; and see post, 

ante, 50, 57. Vo). 2, Book 3, Part 1, Chap 3. 

(If) 2 $ellon,S75. (#?) 2 Bac. Abr. Error, (K), 1; Som- 

(jt) Eden v. WUt», 2 Ld. Raym. 1417* bridge v. Himsley, 2 T. R, 17< 

2 Strm. 094, S. C* (/) See Johnmm x. Jeth, 3 Bur. 1772; 

(jr) See a form. Chit. Forms, 239* anct sec the form. Chit. Forms. 

<t) MUkur V. YerrauHig, 3 Bur. 1723: ig) James x. Staples, G T. R. 367: and 

Gross V. Nash, 4 Id. 243^ see Marshal v. Oipe, 2 Str. 917; hut see 

ia) Shm V, Clark, 13 East, 391* Scim&Hd^ v. Housley, 2 T* R. 17* 

(5) See tiie form. Chit. Forms, 240. 
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error do not assigfi errors within that time, you may sign judgment of 
nonpros and tax your costs (A). Even where judgment of nonpros 
was signed before the expiration of^hc rule to assign errors, and exe- 
cution sued out thereon, yet as the plaintiff had not actually assigned 
his errors before the rule expired, the Court refused to set aside the 
execution and judgment (e). 

Where the plaintjtf below brings error to reverse his own judgment, 
a sci.fa. quare executionem non is never sued out ; but the Court will 
make a rule that he assign errors within a limited time, otherwise 
that the writ of error shall be nonprossed (j). 

ytss/gnment ff errors.] Engross the assignment of errors on plain 
paper; get it signed by ennnsel ; {see ante ^ p, 348); and deliver it 
to the defeviUtnt' s attorney (/»). Tins must be done in term, and not 
in vacation (/). 

The plaintiff in crior is not allowed to allege diminution (»}), unless 
in error upon a judgment in the counties palatine (n). In error from 
the latter Courts the plaiiitiH’ may, where the action has been by ori- 
ginal writ, assign the want of that writ; he may also assign the want 
<»f warrants of attorney (o). If the want of an original writ be as- 
signed (which, however, since the 2 IV. 4,c. 39, can no longer be ihc 
cast* in personal actions), the plaintiff must sue out a certiorari. 

If the defc7idant wish to expedite the causct Irt him get a rule to 
Tclnrn the certiorari from ihc AlasicTy 07t the draft scire facias; enter it 
with the clerk of the rfiles; and sen's a copy oj it o7i tfte plahitijfs at-- 
torticy^ as directed p. 350 {p)\ fmd if the certiorari be not sfted 
out a7id retur7ied before the expiratio7i of this rule^ the defendant may 
enter a non misit breve upon record^ a7id proceed to affirm the judg^ 

me lit. 

See anfcj p. 347, 348, &c., for other matters relating to the as- 
signment of errors. 

Scire facias ad audiendiim errores.] In order to oblige the defen- 
dant to join in error or plead, &c., the plaintiff must sue out a scire 
facias ad audiendiim errores^ and have the defendant thereupon simi- 
tnoned, 8:c. as is above directed with respect to the sri.fa. t/i^are ea*- 
' ecuiio7icTn 7io7i {q). This writ cannot be sued out until after the cer- 
tiorari (when necessary), has been returned (r) ; but it must be sued 
out cither in the same term, or in the term next after the record is 
removed, otherwise the wdiole matter will be discontinued (.v), unless 
tlie defendant within that time come in and plead gratis (/). If the 

p.) See 7 Hast, 111. And as to the lAK; 1 Ro. Rei».33H; 1 Salk. 209. 
manner of signing Judgment, tee Vol. <o) As to the forms, see Chit. Forms, 
2, Bo(»k 4, Part 1, Chap. 10; andseethe 242. 

form of the entr>'. Chit- Forms, 240. (p) Sec the form. Chit. Forms. 

(i) V. Fec.VAaTM, 15 Kast,2<J4. Wi F.N. 11.20; 2 Bac. Abr. Error, 

(j) Joftnsan v. Jebb% 3 Bur. 177^. <F). See the form of the writ. Chit. 

.See the form. Chit. Forms, 24<fc. Forms, 243. 

(0 Pr. Reg. 203. ('') Davenant v. Haftfir^ 2 Ld. Raym, 

(w) 1 Sid. 40, 147, 364; 1 Salk. 266. IWy. 

(n) 1 Sid. 147, 364; 2 Bac. Abr. Er- {») F. N. B.20, <G). 

or, (fc). See 1 Leon. 189, 302; YeU. (f) 1 .Sid. 173. 
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defendant do not appear and plead to the assignment of errors, then 
upon producing the record of the scire facias^ with the return, and 
an entry of the defendant’s defau^, the Court upon motion will re- 
verse the Judgment («). 

This writ, however, is seldom used, for two reasons : first, because 
the defendant in error usually appears and pleads voluntarily, with- 
out being compelled to CiO so ; and secondly, because he may be com- 
pelled, (if necessary), to appear and plead, by a rule for that purpose 
which may be obtained from the master, entered with the clerk of 
the rules, and a copy of it served upon the defendant’s attorney (m;). 

Plea^ t^c.] The plea or joinder in error is made out on plain 
paper, signed by counsel, (see ante, 351, 352), and delivered to the 
plaintiff’s attorney (j:). 

Entry of the proceedings upon record,^ After issue is joined, the 
plaintiff in error (or, in default of his doing so, the defendant) must 
enter the proceedings upon anew roll, intituled of the term the tran- 
script is brought in, (or, it seems, of the term in which issue is joined, 
and w'hieh may save a post terrninum roll), thus: yet of 

term, in the third year of the reign of King IVilUam the Fourth. Jf'iV- 
ness. Sir Thomas Denman, Knight.** Thun enter the warrants of at- 
torney, the writ of error, and the return; the proceedings in the infe- 
rior court, to the end of the final judgment; then the assignment of 
errors, joinder, &c. ; and lastly, a curia advisari milt (y). 

Take the roll to the clerk of the judgmsnts, and he will enter the 
pleadings ; pay for the entry. 

Argument.^ Either party may move for a concilium. For this pur- 
pose, make out a motion jntper, and get it signed by counsel; take it 
to the office of the clerk of the rules, and draw up the rtile; pay him 4s. 
and serve a ropy of it on the opposite attorney. Then enter the cause 
for argument uHtk the clerk of the papers. 

Copies of the proceedings must be made upon unstamped brief 
paper (usually termed paper-hooks) with the objections intended to 
be insisted on in argument, marked in the margin, {R.E. 2^.2; 

38 O. 3), and must be delivered to the Judges, on or before Saturday, 
if the cause be set down to be argued on the following Tuesday, or 
on or before Tuesday, if the cause be set down to be argued on the 
following Friday: {R. T. 40 G. 3): the plaintiff’s attorney delivers 
one to the Chief Justice, and one to the senior Judge; the defen- 
dant’s attorney, one to each of the other Judges ; and if cither party 
neglect to deliver books, the other party may deliver all, and be al- 
lowed for them in costs. (U. M. 17 C. 1 ) («). Pay the Judge's clerks 

(fi) See rratmdeif y. Haiwt, $ Sir. 350-1. 

1910; Thatcher v. Stephenson,, 1 Id. 144. See, as to the form. Chit. Forms, 

(w) V. Carth. 40. 41. 944. 

(r) See fonn of Joinder, Chit. Forms, u) R. M. 17 C. 1. Sec Chit. Forms, 

94^ See further, as to pleas» 944 ; acid see ante, 359. 
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2s, with each papcr-book* Each par(y must also furnish his counsel 
with a paper-book, for the purpose of arguing the cause. 

When the cause is called on, the counsel fur the plaintiff is heard 
first; then the counsel for the deferMant ; and, lastly, the plaintiff's 
counsel in reply. The Court will hear but one counsel on each side. If 
the case be not argued, counsel will move for judgment of affirm- 
ance or reversal. 

If the Court be eqdally divided, no judgment can be given ; unless 
the parties consent that it shall be affirmed, &c. in order that they 
may have the case determined upon a writ of error to the House of 
Lords (a). 

Judgment, 1 Draw up your rule for judgment with the cierk of 
the rulcfi ; pay him 2s. ; eiiter the judgment on the roll: take the rule 
and roll to the master^ and he tvill mark the latter^ and tax the 
costs (h). 

If the former judgment be affirmed, this Court will order the mas- 
ter to compute interest upon it, by way of damages, and .'idd it to the 
costs, in the same manner as the Court of Exchequer Chamber (c). 

Execution^ As to execution and restitution, see, generally. 

ante^ 337 (r/). These writs are sued out of the Court of King's Ilencb, 
notwithstanding the original record remains in the Court below (f ). 

5. ff'rit of Error to the House of Lords^ after judgment of inferior 
court affirmed or reversed in K$ng*s Bench, 

The practice in this case is the same as mentioned ante, 357 to 362 ; 
and the forms the same, mutatis mutandis, as those there rcferrr>d to. 

6. Writ of Error coram nobis, 

1 . Proceedings to the Assignment of Errors, 

2. Proceedings from the Assignment of Errors to Execution, wfiere 

the Errors are MeUter of Law, 

3. Proceedings from the Assignment of Errors to Execution, where 

the Errors are Matter of Fact. • 

1 . Proceedings to the Assignment of Errors, 

As to the cases in which a writ of error coram nobis lies in the Court 
of King’s Bench, see ante, 329. 

The wrft.J The writ is directed ** To our Justices assigned to hold 

(A) Thombyy, Fleetwood, 1 Sti. 87^, SS6; and farther, as to the 
381. arUe, 363, 367. 

lb) See the faems. Chit. Forms* M4, See the form of a >1. /a, after 

216, affirmance or nonpros in error. Chit. 

(c) Si'nek v. tangton, Doug. 752; atid Forms, 241, 246; of ca, m,. Id- 
see 353; and EntwUtle Shepherd, (e) Vicars v. Hapdrm, Coto. B41 ; and 
2 T. R. 78; and see, as to coses, ante, see Owp&rthuHdtey. Owen, 3T. R.657. 
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picas in our Court before us (f ) ; and is not made returnable, i>e- 
cause it is merely in the nature df a commission to this Court to exa- 
mine the record and rectify the error (j^). If it be brought upon a 
former writ being quashed or lifoving abated, it must recite the for- 
mer writ, and correctly, otherwise it may be quashed (Ji). 

How sued out, ] Make out a praecipe for the writ («). Take it 
to the cur a it or f as directed ante, 33(5; and he tv il^ issue the writ. Take 
it then to the master in the Court of Kind's Bench^ and he will allow it 
in open Court ; pay him 2 a*. (ir/. Draw up the rule of allowance with the 
clerk of tlw rules (k)\ and serve a copy of it ttpon the opposite attorney; 
{ante, 33o). If the error lobe assigned be an error in fact, there must 
be an afiidavit thereof, otherwise the writ of error will not be allowed (/). 
As for instance, if infancy be intended to be assigned as error, a copy 
of the register of the baptism from the register book, and an aflidavit 
that it is a true copy, and also stating the age of the infant, must be 
laid before the enrsitor, before he tvill make out the writ. So, if co- 
verture is to be assigned for error, a similar aflidavit of the coverture 
must be made (ni). If brought by an infant, a guardian, or prochein 
ami must be appointed to prosecute the writ of error, as in ordinary 
cases. 

/iai/.] Ueforc the 0 0. 1, e.Dd (aafe, 312), a writ of error coram no- 
bis was of itself, in some cases, a supersedeas, in some not ; for it was not 
within the funner statutes requiring bail in error {n). When it was 
brought alter the abatenuiit of a former writ, it seems that if the former 
writ abated by the act of (iod, or by act of law, the second writ was a 
supersedeas: but otherwise, if it abated by the act or default of the 
party. (Ante, 310, 311). Where it was brought after a former writ 
quashed for in^ulUcicncy, it was no supersedeas (o). Where error in 
fact was intetuled to be assigned, the writ of error was or was not a 
supersedeas according to circumstances ; and therefore in ‘such a ease 
t‘xecution couhl not he sued our after tho allowance of the writ of 
error, without the leave* of the Court (/?). In any of the above cases, 
where the writ of error operated us a supersedeas, no bail of course 
was retjuired; but the plaiutiflf might at once proceed to assign errors, 
iminedintely after the writ of error was allowed. lUit when the writ 
of error did not of itself operate as a supersedeas, the Court, upon 
motion,, would grant u rule, that upon the plaintiflTin error putting in 
and perfecting bail in error within four days next ensuing, all pro- 


(/) 2 Saiind. 101 g; Lll. Ent. 220, 
231, 232. 

(g) Set* the form of the writ. Chit. 
Forms. 247. 

ih) Witiker V. Stokoe, 1 M. Kaym. 
151, Carth. IttiO, S. C. 

(i) See the form. Chit. Forms, 246. 
{k) hi. 240. 

(/) Hirch V. 7V»>r a East, 4 13. 

(in) liniu B. U. 661. See Ribout ▼. 


W heeler. Say. 1 ftd. See the form of the 
affidavit. Chit. Forms, 243. 

(m) 1 l.il. Pr. Iteg. 710 . 

(o) fyu/ker v. Stokus, 1 Ld. Raym. 
('arth. 363, S. C.; see Cottprr v. 
Gi^r, 1 Str. 6U7. 2 Ld. Hayni. 14a*J, 

Ip) Birch V. Triste, 8 East. 412*, Say. 
166* 
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ceedings on the original judgment should be stayed until the writ 
of error shall be determined. This formed a part of the rule of allow- 
ance. But it should seem that the 6 G, 4, c, 96, s. 1 (ante, 342), is 
applicable to writs of error coram nobis, and that, therefore, to render 
the latter a supersedeas, bail is, in all cases, requisite. 

The bail is put in and justified as directed ante, 343 to 346 (9). 

2. Proceedings from the Assignment of Errors to Execution, where 
7he Errors are Matter of Law^ 

Assignment of errors.] After bail is completed, or when bail is not 
required after the copy of the allowance of the writ of error has been 
served, the master will give you a rule upo7i the plaintiff to assign er- 
rors (r). Enter it with the clerk of the rules; pay him Gd,; and 
sertw a copy of it on the plaintiff* s €tttorney (.s). This is a four-day 
rule; and if the plaintiff do not assign errors before the expiration of 
it, you may sign judgment of nonpros, and tax your costs (/). 

The assignittent of errors must be engrossed vtt plain paper, and 
signed by counsel, (See ante, 348 ), Deliver it to the defendant's 
attorney (u). The certiorari is tested in the name of the Chief Justice 
of jhe King's Bencli, and reiurnable immediate. Get it signed by the 
signer of the writs, and sealed; fxiy Is. 8d. signing; sealing 7 d. Then 
leave it with the officer or other person to whom it is directed, and get 
it retunted. 

If the defendant wish to expedite the cause, he should get a rule 
from the master to return the certiorari ; enter it with the clerk of the 
rules; pay him Gd.; and serve a copy on the plaintiffs attorney. This 
is a huir day rule; and if, upon its expiration, the certiorari be not 
returned, the defendant may enter a non misit breve on record, plead 
in uttllo est erratum, and proceed to affirm the Judgment (jt). 


Plea, As soon as errors are assigned, and the certiorari (when 
necessary)' returned, the defendant must plead to the assignment. 
This he generally does voluntarily; but if he neglect to do so, you 
may compel him by a rule obtained for that purpose from the inaster, 
and entered with the clerk of the rules, a ropy of which imist be 
served on the defendant's attorney. This is a four-day rule *, and 
if the defen<lant do not join in error before it expires, the Coiq^t, upon 
motion, will reverse the judgment (y). 

The plea, replication, &c. is engrossed on plain paper, signed by coiin- 
sil, {see ante, 351, 352), anti delivered to the opposite attorney (z). 


iq) See as to the forms. Chit. Forms. 

(t) Sec the form. Chit. Fonm, 250. 
(a) Id. 

(f) Sto SaU V. Hii'hurds, 7 East, 111; 
and ftce i:hlt. Forms, 2.V.I. 

(u) See as to the form. Chit. Forms. 
; and see generally upon thU sub* 

ject, ante, ;J4«, 


fjt 1 See Smith \,Stonmrd, 2 Ld.Flayin. 
I .Salk. 207. S. C.; t'oinynsf ild; 
and nnfe, TloO, .'V15. 

<//> See WnUwAey v. 2 Str. 

1210. Thafrher v. Strjitmnmni, I Str. 
144. 

tz) Se** aj* to the fonn of the joinder. 
Chit. Forms, riril : and see ante, 35o. 
Slc. 
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Entry of the proceedingt on record.] When issue is joined, the 
proceedings mutt be entered on record. If it be a writ of error on 
a judgment in this Court, the proceedings must be entered on the 
judgment roll (o) ; if on the judgpient of another Court, after a for- 
mer writ of error abated, &c. then it must be entered on the same 
roll with such former writ of error, otherwise the whole will be dis- 
continued (2>). 

yJrgument.] Take the roll to the clerk of the papers, who will mark 
it as read; then take it and the motion paper for the concilium to the 
clerk of the rules, and draw up the rule, as directed ante, 36G. And 
lasthj^ enter the rule with the clerk of the papers, and serve a copy of 
it Oft the opposite attorney (c). Deliver paper books to the Judges, 
and let the cause be argued, as directed, ante, 366 (d). 

Judgment. 4*c,] Draw up the rule for judgment with the clerk of 
the rules ; pay him 2s. (c). Then enter the judgment on the roll (f) ; 
*Vake the rule and roll to the master, and he will mark the latter and 
/ar costs. As to interest on the judgment, see ante, 353, and as to 
costs, sec ante, 356; and further as to the judgment, sec ante, 367, 
353, 357. Docket and carry in the roll, sec ante, 366. * 

As to execution and restitution, see ante, 353, 367. These writs 
of course issue out of this Court (e). 


3. Proceedings from the Assignment of Errors to Execution, where 
the Errors are Matter of Fact. 

Assignment of errors,] The plaintiff may assign for error any mat- 
ter of fact, which, if it appeared upon the record, would have proved 
it to be erroneous ; thus, that a sole defendant, or one of several de - 
fendants, under age, appeared by attorney (g), except in cj(*ctinent(/i). 
Or that a plaintiff (0> or defendant (k), or one of several defen- 
dants (/), was aj'efne covert at the lime of the commencement of the 
action (t/i); or that the plaintiff or defendant died before verdict or 
interlocutory judgment (») ; hut assigning for error the death of 
plaintiff in ejectment, would be a contempt (o). It must be obser\'ed 
that th^ plaintiff cannot assign more than one error in fact, although 


(rt) 2 Saund. 101 f. 

(/>) Hulker v. Siokar. 1 Ld. Raym. 
l/il. C'arth. S. C.; Cro. El. 2tn; 
and aec Id. bV». See the form of the 
entry, ('hit. Fonns,251, 

(f'> Hoe the form. Chit. Forms, 251. 
{ti) Id. 

le) See the forms. Chit. Forms, 251. 

</» hi. 

amoh. Style, 40(5, Danvers' Abr. 
« Vol. Ermr, 12, pi. 13; and see 21 J. 
I, c. 13, s. '2; but see Bird v. Pcfig, 5 
B. it Aid. 41H. 

v.lVriy/ii, I str.33. See 


the fonn of the asaJgmncnt, Tkld. 
Forms, .’525, s. 30. 

(i) Uo. Abr. 761. 

(fr) Id, 74«, 7^6; Style, 254. 230, 2 
Ro. Rep. 5,'l. 

</) Uo. Abr. 747. 

(m) Sec the form of such an assign 
ment, ('hit. Fomis, 252. 

<n) 2 Saund. 101, 101 k. Sec the 
form of such an assignment, 10 W ent. 4. 

<0) Afoore v. Oo^lright, 2 Str. ttWI. 
See further as to tho i^^ment of er- 
rors, ante, 34B. 
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of errors in law he may assign as many as he pleases (/>) ; nor can he 
assign error in fact and error in la^^ togetheri for they arc distinct 
things and require different trials {q). 

The assignment concludes with a verification (r), and prayer that 
the former judgment may be revolopd, annulled, and altogether held 
for nothing, and that the plaintiff may be restored to all things which 
he has lost by occasion of the said judgment (s). Where the death 
of the plaintid' in the original suit, before verdict or interlocutory judg- 
ment, is assigned fbr error, there is also added to the assignment a 
prayer for a scire facias ad andiendum efrores against his executor or 

administrator (/)• 

The assignment must be signed by counsel^ ante, 348; engross it on 
plain paper f and deliver it to the defendant's attorney («). If it be nc- 
ccsshry to compel the plaintiff to assign errors, you may rule him to 
do so, as directed, an/c, 347. 

Plea^ ij'c.] The defendant may come in voluntarily, and plead to 
the assignment; or the plaintiff may compel him to plead, by a rule 
to be obtained from the master for that purpose, which must be 
entered with the clerk of the rules, and a copy served on the defen- 
dant’s attorney. This is a four-day rule ; and if the defendant do 
not plead before the expiration of that time from the service, the 
Court upon motion will reverse the judgment (f»). 

The defendant may either plead specially, confessing and avoiding 
the fact assigned, and concluding %vith a veridcation; or may plead 
generally, denying the fact assigned, and concluding to the country ; 
or he may plead in nullo est erratum, which confesses the fact assign- 
ed, but denies that it is error; or he may demur. {See ante, 3 50, ^51), 

If the error be well assigned, and the defendant wish to put in 
issue the truth of the fact, he should deny it by bis plea, and so join 
issue upon it ; but he must not in such a case plead tn Jiullo est erra- 
tum, for by doing so he would acknowledge the fact assigned to be 
true (x). But if the defendant would acknowledge the fact, but deny 
it to be error, he should plead in nullo est erratum (y). So, if an 
error be assigned which is not assignable (i), or be ill assigned («), 
ihe defendant may plead in nullo est erratum, without danger of con- 
fessing the fact assigned ; for the common joinder in such a case is 


{p) F. N. B. 45 E.; ante, a4a 
(V) Ko. Abr. V. Hftdvf/i, 1 

Sitl. J47, 1 Lc*on. 105; llurdf^t 
/|/, U Ld. Raym. 8H3: Jeffrey v, Witod, 
1 Sir. 4311, 2 Saund. 101 q; ante, :i4«. 

(r) Sheepehanlcs v. Lw-as, 1 Bur. 412, 
C''arth. »i7f 2 Bac, Abr. Error. (K. 2). 

(«) See the forms rcferrcxl to in the 
notes p. 370. 

(r) Sec hUtnunuis v. PnJjert, Carth. 

Dope v. Darkm, T. Raym. 59, 1 
Sid. 93, S. C. 

(u) See Chit. Forms. 2.'>2. 

{V) See WalnuJey v. Roson, 2 Str. 


1210; Thatcher v. Htephentsm, I Str. 
144; ern/e, 347< 

(z) Ho. Abr. 70tt, Bro. Error, 9.3; 
SheriuJtanks v, Dv/viJt, 1 Bur. 410, 1 
SliL 93; I)ovc v. Ikirkin, T. Raym. .W: 
t)ke^fver V. Ot^erburj/, Id. 231 ; Orell v. 
HirhardA, 1 Lev. 994; ante, ;i49. 
ip) Ho. At>r. 763. 

ts) Cro. Car.52; Velv.JMl; T. Raym. 
231 ; ,1 Vent. 252; 1 Lev. 70. 

(«) C:ro. Jac. 29, 521 ; Okmver v. 0»er- 
btdrp, T. Raym. 231 , Cro. Car. 421 , Ro. 
Abr. 758; Evans v. Rjoberts, 3 Salk. 147. 
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deemed a demurrer, and the issue thereupon will afterwards be 
tried as in other cases of demurrer (6). But if the plaintiff assign 
error in fact, and error in law, (which we have seen, ante, 348, 370, 
would be bad), the defendant should demur specially to the assign- 
ment for the duplicity ; for if, instead of doing so, he plead in nullo 
est erratumf it will be an acknowledgment of the error in fact, and 
the Court must thereupon reverse the judgment (c). 

The plea, replication, or demurrer mmt be signed by counsel, 
(see ante, 351, 352), erigrossed on plain paper, 'ond delivered io the 
attorney of the opposite party,. 

As soon as issue is joined, either attorney may make up the issue 
upon plain paper, as in ordinary cases, and deliver it to the other. 
The issue contains, first, a copy of the judgment roll, (which should 
previously have been curried in); then an entry of the allowance of 
the writ of error ; the plea, replication, &c. ; and, lastly, the award of 
the venire, if it be an issue of fact (ri). 

Entry of the proceedings upon record.^ The proceedings are enter- 
ed of record, on the same roll as the original judgment ; beginning 
by an entry of the allowance of the writ of error, and the writ 
8re. as in the issue (c). This Is done for you by the clerk of the 
treasury. 

Record of Nisi Prius.~\ The record of Nisi Prius must next be 
made up, sealed and passed; which may he done either by the plain- 
litt or defendant. This record is nearly in the usual form ; begin- 
ning with the first placita, as ante, 255 ; then entering the writ of 
error, assignment, &c. to the award of the venire, inclusive, as in the 
issue; next the second placita, as ante, 255 ; and lastly, the jurata, 
as ante, 255 (/). 

Trial, After having the record sealed and passed, and notice 
of trial given, ns in ordinary cases, set down the cause for trial with 
the clerk at the Chief Justice's Chambers. The trial, tkc., is the same 
in every respect as other trials at Nisi Prius. 

After verdict, the party succeeding must move to put the cause in 
the paper for argument (/r) ; and afterwards, upon producing the 
postea, tlv^ Court tvill give judgment of al!irin*ance for (he defendant, 
or that '*thc judgment aforesaid be recalled/’ if for the pluintift'(/»), 


<ft) See:? Dar.Abr. Error* (G). (K). 
tr) Cnrth, a;(», 331», 2 Bar. \br. V.t- 
roT.(K>, ; Kvtms v.HoOerfs , :i Salk. 147* 
Sec the form of a plea to an assi&n- 
inent of coverture of defendant, that 
the defendant was not nor is coverte. 
Chic* Forms, 25;i. See also the form 
of a demurrer, lo Went* 5. 


(<0 Sec Chit. Forms, 253. 

<r) Sec as to the form, Chit. Forms, 

2M. 

(/) 111. 254. 

(fr) See I Sir, 127. and see as to th^* 
form of the rule for coneitfum. Chit. 
Forms, 251. 

(A) Uo.Abr.8U5, pi. 
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according? lo the finding (i). Get the po^»tea and judfrmetti entered on 
the rolh hy the clerk of the treasury, and sue out execution, after hat* • 
obtained the leave of the Court for that purpose (A'). 


Sect. 4. 

Execution, 

U Execution, p[encraliy, 373 to 389. 

2. Fieri facias, 3S9 to 402. 

3. Ehpit,A(}2to HM, 

4 . L evari facias, 4 0 H . 

5. Capias ad satisfaciendum, 408 to 414. 

6. Execution for defendant, 414. 

I. Execution, rally, 

iVlten to he sued om/.} We have seen, artie, 320 a, that, ns goon a$ 
the final judgment is actually signed by the master, but not before, the 
party in whose favour ills given may immediately sue out execution, 
and this before the judgment Ls entered on the roll, or docketed (1), 
The Judge who tried the cause may, as we ha\e seen, ante, 280, 
318, in case of a nonsuit or verdict, artifyon the back of the record (at 
any lime before the end of the sittings or assizes), that, in his opinion, 
execution ought to issue forthwith, or on such a day as he shall cer- 
tify, arid subject or not to any qualification or condition, and for a 
part or the whole of the sum found for the pfaintifF; in which case*.s 
co.sts may be taxed, and judgment signed forthwith, and execution 
forthwith issued, or afterwards on any day in vacation or term (m). 

By 3 & 4 IV, 4, c, 42, s. 18, {post, 52.'>), at the return of any writ 
of inquiry, under 8 & 9 IV, 3, c. 11, executed befoic the bheriff, ac- 
cording to the former act, and also at the return of any writ for the 
trial of an issue before the sheriff, (see ante, 287 c), costs may be 
taxed, judgment signed, and execution i.ssued forthwith, unless the 
sheriff, deputy, or Jiid^ before whom the trial may be had, certify 
under his hand, upon such writ, that judgment ought not to ^signed 
until the defendant shall have had an opportunity of applying to the 
Court or a Judge for a new inquiry or trial, or a Judge shall order 
that judgment or execution i»hnll be stayed till a day to be named in 
such order. 

In other writs of inquiry, also, at the expiration of four days from 
the return of the vrrtt final judgment may be signed, and execution 
issued, unless the sheriff, or other officer before whom the writ of in- 
quiry may be executed, shall certify on such writ that judgment ought 
not to be signed until the defendant shall have had an opportunity to 
apply to the Court to set aside the execution of such writ, or a Judge 
t;> 2 8eUon, 422. 494. 

(*) 375. (in) I W. 4, c. 7* »* 2, €mte, 31B; and 

(0 jumper v. lAngmmd, 7 T. R. 21 , *ee form of a fi./a.. Chit. Foims, 254; 
n. ; and see Stampe v. Khtsev, 2 Show, and <if a ca. aa,. Id. 
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ftball order the judgment to be stayed until a day named in such order. 
c. 7, s. 1, and R. //. 2 W. 3, r. 67, ante, 316). 

In ejectments, by the 1 IV, 4, e.‘’70, s, 38, a Judge may allow exe- 
cution to be issued immediately after a verdict for plaintiff, or after a 
nonsuit, for not confessing lease, entry, and ouster. 

The 1 & 21V. 4, c. 58, s, 7, (relating to the relief of sheriffs or other 
persons against adverse claims, where they have ho interest therein,) 
provides, that, if the coats directed to be paid under a rule or decision 
made under that act and entered of record, be not paid infil^een days 
after notice of the taxation and amount thereof given to the party 
ordered to pay them, execution may issue for them, with the other 
costs of the writ of execution, (See post, Vol. 2, 756). 

Execution cannot be sued out if the party has agreed not to issue 
it, or where he is restrained by injunction (a), or if a writ of error be 
depending (o). A writ of error, in general, operates as a supersedeas 
of execution from the time of its allowance, provided substantial bail 
he put in and perfected in due time. (iSir ante, 336, <l^c.) 

A writ of execution may be sued out at any time within a year 
and a day after the judgment is signed ( p), in cases where a scire fa- 
cias is not required, or where execution is not stayed by writ of error, 
injunction, agreement, or the like (q). If, however, a writ of exe- 
cution be actually sued out, and returned and filed within the 
year (r), and it be not executed so as to give the party the full benefit 
of his judgment, other writs of execution may be sued out after the 
year, upon continuing the first writ down to them (s); und it is not 
necessary, in such a case, that these writs should be of the same spe- 
cies ; fur a ca. sa„ for instance, may issue after the year, upon a Ji.fa. 
regularly sued out before that time, and returned and filed (s). 
So, if u party die wtihiti the year and day after judgment obtained 
against him, a fi, fa. tested before the death (t) may be sued out 
against his goods in the hands of his executor or administrator (a). 
Or, even if he died before judgment, but after the day in bank, 
judgment may be signed as of the term in which he died ; or, if he 
died in vacation, then of the preceding term; and a^. fa, tested the 
first day of such term may be sued out, and ^ecuted upon his goods 
in the bafids of his executor, 8rc. (.r). And, in a late case, where a 

(n) 1 Stra. 301, aiuS authorities do not appear very 

2 fiiir 6U0, S* C. clear upon the point. It should seem, 

<o) See t'eat v. 1 Mod. however, that the first /S./h. or es. sa. 

PTinlcrr v. LMOiouwi, 1 8tr. 301 ; Fran- ought to be issued, returned, and filed 
tie V. Kash, t^ T. Hardw. 33. uHthin thepmsr, ai^, at all events, be- 

< p) 8tat. Westtn. fi, (13 Kd. 1), c. 43; fore the second writ is issued. MS. M. 
SImptmt V. Gmp, Bames, Wf\ Winter T. 1831. 

y. U^thound, 1 Sir. 301. (s) Co. Lit. fiOO. b.; Aby» v. Hardrmw, 

(qi As to the cases where a judgment 1 Str. lOU; and see past, Vol. S, fiOO; R. 
be revived by seOw jheku, before £• SG. fi. 
executloii can br sued out upon it, see (t) Heapuv. Barrie, 6 T. R.388; Weig- 
Vol.fi* Booka. Part 1* Chap. 3. Aome v*Lmgmamd» I AP.371. 

ir> The cases In fiWlls.Ufi, Bames, («f) Odeev. IVbmheard, fi Raym. 840. 
fils, fiSaund.88,n.. donot clearly shew <jr) Brag n erv, X4Hwmead,7T. R. fiO. 
when the first Ji. Jh. must be returned See Omdep v. D^, 4 Taunt. 78S; Bate* 
andiBed; and tbe books of practice r.Lockweod» 1 T.R.637* 
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cognovit was given on the 8th of February, in Hilary term, with a 
condition that judgment should not be entered, unless default should 
be made in payment on the ensuii^ 1st of April, and the defendant 
died in Hilary vacation, before the 1st of April, judgment entered up 
on the 10th of April, in Hilary vacation, after the defendant’s death, 
was held regular, as relating to the first day of Hilary term; as was 
also the execution tfhercoti tested of a day in that term, anterior to 
the defendant’s death (//). Care must be taken, however, not to sue 
out the wtit before the Judgment is actually signed. (AntCy 373). 

In actions upon policies of insurance, where several defendants en- 
ter Into the common consolidation rule, the plaintiff, upon obtaining 
a verdict and judgment, cannot sue out execution against those who 
entered into the ride, without first obtaining leave of the Court for 
that purpose ( 2 ). Such leave, it seems, is also necessary before ex- 
ecution is sued out after the allowance of a writ of error coram 7io- 
bis (a). But it is not necessary before suing out execution on a Judg- 
ment entered up on an award made after a verdict for a certnin sum, 
subject to such award {b). 

Where, in actions upon a promissory note against the drawer and 
indorser, the principal in one, and the costs in both actions, were 
tendered to the plaintiff after judgment, the Court, upon application, 
ruled that no execution should be sued out (c). They have refused 
to stay execution against a defendant until after the trial of an in- 
dictment against the plaintiff’s witnesses for perjury (r/). 


What writs, form of, and against whom to be issued, and for what 
sum.] The party, for whom the judgment was given, may have a 
writ of fieri facias, or elegii, or levari facias, or capias <ui satisfacien- 
dum, at his option; or he may have them all in succession, until his 
judgment be satisfied; or, after suing out one, he may abandon It 
before it is executed, and sue out another ; or he may even have 
several writs runningat the same time, either of the same species (e), 
or of a dillbrent species, such as a fi, fa, andca. sa,, or the like (jT). 
In a case where the plaintiff obtained judgment against two defen- 
dants, and sued out two several writs of testatum fieri facias, at the 
same time into different counties, and the sheriff under each of them 
took possession of the goods of one of the defendants; it appearing 
that the plaintiff’s object was merely to obtain payment of his 
debt, and that he was willing to allow the defendants the full be- 
nefit of all monies levied under the writ in one county, before he 
would call on the sheriff to return the writ issued into the other; 
the Court of Exchequer refused to put the plaintiff to h!s election, 
which of the writs he would proceed under, and also refused to set 


(if) Calvert v. Tomlin, 5 Bhigh. 1# 2 
M. ^ P. 1, & C. 

(z) Tiild,<l96. 

(а) HShout V. Wheeler, Say* 166; Ra- 
Jlset V. Verelsi, 2 W. BL 1067; Hb^ v. 
Thornton, Barnes, 201* 

(б) Lee v. Ungard, 1 East, 401; Wg- 
ginmm v. Seebitt, 1 B. 4k P, !I7; Id. 4BU. 


<c) Windham v. WWtor, 1 Str.MA. 
Warwirk v. Uruee, 4 M. Sc Sel. 

1441. 

(cr> Tidd,99lS. 

if) Primreee v* CAbmm, 2 O. Sk R. 
Ills. See MiUer v. Famidl, 0 Taunt. 
370, 2 Marsh. TH* b. C. 
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aside tlie other for irrcgitl irhy (y). If part of the amount only he 
levied on a fieri /arias, or if part he levied on the goods under an 
elegU, and 7nhil be returned as to the lands, a new writ of execution 
may be issued for l!ie n'liiainder. But if any part, however trifling, 
has been levied, the plalntilf cannot sue out any other writ of cxecu* 
tion until after the ref ant of the first writ (//); and this though the 
sheritf may have witln'rawn the execution (i). /^nd in a recent case, 
where a defendant was taken under a c«. sa., before the return of a 
ft, fa. under which the plaintitf had seized, though the wliole amount 
of the levy was swallowed up by the landlord's claim for rent, except 
17 a‘. (if/, wiiifh went tovvards the expenses of the execution, the Court 
disehaiged the defendant oiit of custovly (/:). Where, however, the 
sheriff seized goods under a fi.fa,^ but the whole of them were then 
already seized under a distress for rent, and he afterwards witlidrew 
the execution, it was considered a t'u. sa. might be issued and cxe* 
cuted before the return of the fi^ Ja» (/). And though part of the 
amount of the judgment be levied under ay?. /a., the plaintiff may 
bring an action for the residue before the return of such Ji. fa,, and 
arrest the defendant thereon as in other cases in an action on a jiidg* 
incut, and us to wliich see antc,^b (m). If tiie party be taken under 
a <vf. no other writ can be executed against him, unless he die in 
execution, or escape, or he rescued. (Post, 414). And so, if lands be 
extended on an elegit, and delivered to the plaintifl', ixfi.fa, or ca. *•«. 
cannot afterwards be executed against him (a). These points, how- 
ever, will be found more luliy noticed when hereafter treating of the 
particular writs themselves. If judgment be obtained against a de- 
fendant in custody on mesne process, and he has not been charged 
in execution, the plain till' may have execution against his goods with- 
out first discharging him ; though, indeed, he must be always ready 
to give such discharge when re()uircd (o). 

Care must be taken that Che writ of execution strictly pursue the 
judgment, and be wananted by it; otherwise it will he void. Thus, 
upon a judgment against tivo, you cannot sue out a separate capias 
against one (p); nor a cfj/;ias against one, and an etegit against an- 
other (r/). But where an action was brought agaiust five defendants, 
:<ud there was a verdict against four, and judgment by default against 
the fifth, 'and error was brought in the name of the fifth only, the 
(.AUirt, upon motion, gave leave to take out execution against the other 
four (r). Or, if a svire facias be sued out to revive a judgment against 
r wo, and one be returned summoned and make default, and the other 

(aO Cr>€iper v. Jfofc<f, TIdd, 9th ed. (ni) Gnien 1 Dowl. P. C, 344, 

\m; AMdfnwe Qf HheHjy' vf 3 H. Allot. 437, C. 

xVwnry, V. Hfkwir, !) Price, 5; 1 Ken. 120. («) Cratrleif v. Lkigvat, Cro. Jac. 

(A) Coppeftdaie v. Debtmaire, Bamt*9f, 331); v. PeeJc, 1 Stra. 226, 2 Ld. 

213; V. 2 t'hlt. Rep. Uayni. 14M, S. C.; gmr, 4t>0. 

203; Faster v. Jaekjnm, Hob. 31); Leaves («) Jones v.Tpe, 1 Dowl. P. C. 181. 

V. ikdrkngion, 1 Dowl. P. C\ :)0. <p) 15 H. 7; Ro. Abr. 888; Clarke v. 

(0 Miaer v. JVtmeD, 2 Marsh. 78, 6 C/efnmt, 6 T. R. .525. 

Taunt. .370, S. C. (v) Ro. Abr. 88»): and see BlumJUJd 

(Ir) Mopkinmm v. n'allep, 2 C. & J. 86, v. RoseurUh, Cro. El. 573, 574: ft Co. 86, 
1 Dowl. P. C. 288, S. C. 87: 2 Bac. Abr. Execution, <G). 

{f> See Erfmorad, Assiirnee of Sheriff (r) Mason v. Simnwnds, Barnes, 202. 

Sorry, v. Hosn, 8 Price, 5, 12. 
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be returned nihil, the plaintiiT may have execution against him who 
made default for the \^ hole; or, if it were returned that one of them 
was dead, the plaintiif might have ejffecution for the wlude against the 
other (a). So, wlierc there are several plaintifTs or defendants, and 
one of them dies, execution may be sued out by or against the survi- 
vors, upon suggesting the death n)toti the roll (/). If a scare /arms 
he issued out unnecessarily, the execiilioii must still issue on it (u). A 
special execution is not warranttMl by a gein!ral judgment ; therefore, 
a general judgnient^gaino>t an insolvent tlebtor was held not to war- 
rant a special execution against his future effects ; and was deemed 
void(i;). But the Court, in these cases, unless the rights of third 
parties w'ere aflected by the aineiidiiieut, will allow the writ to be 
amended, so as to make it conformable with the judgment (.r). 

In assumpsit, covenant, case, trespass, and replevin, the writ of ex- 
ecution for \\\e TplnitUiff X'fk for damages and costs. In debt, the w^rit 
is for the debt, damages, and cost-. But in debt on bond for per- 
Ibnnance of covenants, A'c. where breacht^s i*re .suggested, &c. under 
the stat. S &s 1) //'. 3, c. 11, .v. 8, VoL 2, 522), although the writ 

ofexecnlion must he for the euiire penalty, damages, and costs, yet it 
should he indoi.sed to levy only the damages assessed upon the 
breache.s, tiie co.sts found hy the jury, the coats ol increase, and the 
costs of the execution ; hut if the damages as'»ehsed and charges of ex- 
ecution exceed the penalty of the bond, the emeeutioii can be only for 
the aniuunt of the penalty, and the costs of increase (y). The writ 
and return in this ca^e must he entered on the roll (s). So, in debt 
on bond cuiidi tinned to jriy a sum in gross, although execution must 
be sue<l out for the entire penalty, in order to make it conformable 
with the judgment, yet it .should be indorsed to levy only the princi- 
pal, interest, nominal damages, and cosU; and if it be executed for 
more, or if the defendant be charged in excculioii for more, it may be 
reduced, upon application to the Court, or to a Judge at chambers (a); 
and where judgment was entered up for the penalty of a bond given 
to secure an annuity, and the defendant was taken in execution there- 
on, when the wair.int of attorney under which such judgment was 
entered up only authorized the taking out execution for*the arrears, 
the writ s.;t aside the execution i/t ioto, and not merely charged the 
defendant joro tiintoi^h). In detinue, the execution fur plaintifi* is for 
the goods or their value, with damages and costs. 

For the defendant , in all cases excepting replevin, the execution is 
for the co.sts only; and in replevin, on a judgment at common law, it 
is also for a return of the goods; or on a judgment upon stat. 17 
C. 2, c. 7, for the arrears of rent ami costs. See further, as to re- 
plevin, jsosf, Vol, 2, 594. 

In an action against the clerk to trustees of a turnpike road, under a 
statute which permits the trustees to be hued in the name of their clerk, 
execution cannot in general issue against the clerk personally (r). 

(s> 1 E. 3, 13; 1 Ho. Abr.fm (//) 1 Satind. 58/>. 

(f) Wintrrs V. Hfu ris, Ld. Raym. ( 2 ) 8oe form of entry# Chit. Forms, 

808; and see Peti/unr v, lintice, 1 Salk, 432. 

mO; Hotvardv. Pitt, 1 Show. 404; and (a) See Amery v . SnteUridffir, 2W. Bl. 
poitt, Vol. 2# mu. 70*^- 

(«) Uavis V. Norton, 1 Ilingh. 13<3. ib) TUfjjf v. Boot, 16 East# 163. See 

Burton V. Mordin, 1 T. R. K2- further, pewrf# .'5c»2. 

(x> Shaw V. il. See (e) tVorrnweU v. Haiittottc, 6 Bingh. 

PhiUip* V. Tanner, 6 Bing. 237- UW. 
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Inr the !(«•» of several actions broagbt against different parties, for 
the tame dehlf 41 s on a bail bond, or bill of exchange, &c., each party 
is liahle to pay the whole debt, but the costs of the action against him- 
self iM^yr'and the levy must be made accordingly. 


J^reeHon, teate, and return of the tori/.] *V\iO fieri facias and ca. sa. 
should regularly in the first instance Issue and be directed to the she- 
tilTof the county In which the venue in the action was laid; and after 
being returned by that sheriff, a testatum writ iray then be sued out, 
directed to the sheriff of another county. ( Fide post, Sd9). But an 
elegit, levari faciaSf or extent, may, it seems, be directed to the she- 
rilTof A difiTercnt county, In the first instance. Upon judgments in 
the Courts at Westminster, execution may Issue into the counties pa- 
latine (d) ; and ifc<.is the dally practice (c)! So, upon judgments given 
in the counties palatiile, any Court of record at Westminster may is- 
sue execution into other counties in England. (33 Cr. 3, c. 6H, s. 1 ; 
1 tF. 4, e. 70). If the venue in the action was in a county palatine 
or cinque port town, the writ should be directed as mentioned finte, 
88 , 99. 

As these arc judicial writs, it was, before the 3 & 4 IE. 4, c. 07, 5 . 2 , 
requisite that they should in all cases (ixcept when issued by virtue of 
the 1 ir, 4, c. 7, ante, 318. or the 1 & 2 4, c. 58, 5 . 7, ante. 374), 

bear teste in term tim6*(/) ; otherwise, (although it had been holden 
that the sheriff might Justify under' them (/)»)^^^y were so far void, 
that the sheriff was not liable for an escape, for instance, if an arrest 
had been made upon a ca. sa. tested out of term (/). But the writ 
might bear teste upon any day in the term of which judgment Is signed, 
anf^even before the actual signingof the judgment (A); and in practice 
It Was usual, when the writ was sued out in term, to teste it on the first 
day of the term; if sued out in vacation, to teste it on the last day of 
the preceding term; whether it was the term of which judgment was 
signed, or any subsequent term. It should not, however, in general, 
be tested of a terra prior to that of which the Judgment is signed ( 1 ). 
If the writ of execution was issued by virtue of the 1 IK. 4, c. 7, in 
cases where the Judge certified it might issue, then, by the 3rd sec- 
tion of that act, it ought to be tested on the day of issuing it: and it 
might be so tested when issued, in pursuance of the 1 & 2 IV. A, c, 58. 
And now, by the 3 8c 4 JV. 4, c, 67, 5 . 2, all writs of execution may 
be tester/ on the day on which the same are issued, and this whether 
In term or vaeation. A mistake in the teste may, in general, be 
amended (k). 

Also, before the 3 & 4 K'. 4, r. 67, 5 . 2, writs of execution must 
liave been made returnable on a day certain in term, otherwise the 
Court would have quashed them (/), or, in the case of ra. so., dis- 
charged the defendant (m): although they would in general allow de- 
Ibcts in this respect to be amended (a). 


ytNoa. 1 bev.SOd; liraper v. Bla- 
«Mp, td.m; T. Raym. 906; 9 gaund. 
Mi and see 1 W. 4, c. 7^ 

(«> 9 Baund. IfM. (n). 

1/1 SMrki^ x.WrigM, 9 Salk. 700. 9 
Ut. Ilayni.776» S. C.; 9 Bac» abr. Ex- 
ecution, (C> 1. 

(a> Comwis, 117* 

(0 See y.Jcttey, 1 H. B1.74. 


ik) C^mpbea V. €>$numng» f Bur. 
]16(t; 'v. IStmbttr, 1 Dowl. 

P.C. 909- 

{/) Kurmdo V. MUksr, Barnes, 913. 
Adams v. Suarryt 1 WUs. 155. 

(m) WaOter v. Harpm, Barnet, 413. 
(i9> OsmflteOv.OoMWin^. 9Bur.ll88; 
Thorpe V. Hook, 1 Dowl. P. C. 501- 
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• 

Now, however, by that act all writs of execution may be made re- 
tumable immediately after execution thereof It should seem that you 
might, In the writ of execution, either adopt the words of the act, by 
making the writ returnable ** immediately after the execution thereof,** 
or upon any particular day, whether in term or vacation; at least In 
those cases where you really intend the writ to be executed. 

At common law, fn actions by original, It was necessary that there 
shcriild be fifteen days between the teste and return of oil writs of exe- 
cution ; but this was rendered unnecessary in the writs of facias 
and ca. sa, by staL 1 3 C. 2, st. 2, c. 2, t. fi, unless the ca. sa. weresued 
out for the purpose of fixing |he bail, or proceeding to outlawry. Since 
the 2 ir. 4, c. 39, it should seem that there is no occasion in any case, 
except in proceeding to outlawTy, that there 8houl<^ be fifteen days 
between the teste and return of any writ of execution. It was not, 
ijor is it now, necessary in any case that a writ of execution should 
made returnable in the term next after that in which it was tested ; If 
a term intervened it is not material (o). 

Amendment of wriL'\ A writ of execution may in most cases be 
amended for any formal error therein, unless the rights of third per- 
sons would be affected Uiereby. See post, 2^ 850. 

From what time it binds defendant^ s property, and priority of wriis,]^ 
The judgment, and not the writ of execution, binds the lands of the 
party; but as to his goods and chattels, they were bound by the writ 
of execution, at common law, from the time of its teste. By staU^HO 
C, 2, c. 3, $. 10, however, no writ of execution against the goods of a 
party shall bind the property thereof, but from the time such writ shall 
be delivered to the sheriff to he executed: and for the better manifes- 
tation of such time, the sheriff or his deputy shall, upon receipt of such 
writ, indorse upon the back thereof the day of the month and year 
whereon be received it. This statute, however, was intended only to 
protect purchasers from any infury which might arise to them from 
the relation which writs of execution had to their teste at common 
law ; and therefore, as far as relates to the party himself, and to all 
others but purchasers for a valuable consideration, writs of execution 
still bind the party's goods from the time of their teste ( p). Also, it 
has been holden, that the sheriff cannot setae goods of the party, which 
have been sold by him, bond fide, for a valuable consideration. In mar- 
ket overt after the delivery of the writ to the sheriff, and before exe- 
tion actually executed (9). 

If two writs of execution against the same person be delivered to 
the sheriff, he must execute that first which was first delivered to him, 
even where both were delivered upon the same diy (r) ; unless the 
first writ, or the possession held under it, were fraudulent, in which 
case the second should have priority (s). But if, contrary to his duty, 

io) Shtrisoy, VITrignt, 2 Salk. TOO. 2 8 Eq. Ca. Abr. 381. 

Ld. IUiyTn.775, S.C. HuSdSismm v. Johnssstp I T* R* 

ip) 1 Saund. 219/^ 2 V€nt.S18t Comb. 789; and sea Sawle v. PapnSer, i O. R 
33» 145; Hmuhson v. Rugip, 2 Show. R. 3C7. 

485, Skill, S.C. («) Bradev v. Wpadfum, 1 Will. 44; 
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he exec\it^*thc second writ first, the execution and sale will be valid, 
and biiuf'lhe KherifT; and the party who sued out the first must have 
recotttrse to his action against the sheriff, if he be thereby damnified (/). 
Where the sheriff, however, merely .seizes under the second execu- 
tion, find then (before any sale is actually made of the defendant's 
goods) seizes under the first, the first writ shall have priority, the pro- 
perty in the goods not being divested out of defenuant until execution 
executed («). Also, where a writ of execution was delivered to the 
sheriff nt the suit of and whirVi was not executed before it was re- 
tiirnuhlc, and A. therefore sued out an alina, hut, before it could be 
delivered to the sheriff, an execution against the same party at the 
suit of B. was left at the sheriff 's ofiUce ; the Court held that /i.’s writ 
was entitled to priority (.r). lliit the goods arc bound by the second 
writ, from the dote of the delivery of it to the sheriff, subject of course 
to the first execution (y). And, therefore, where two writs were at 
different times delivered to the sheriffagainst tHb same defendant, and 
he seized and sold under the fir^t writ, and, upon the first writ of ex- 
ecution being afterwards set aside by rule of Court, he paid the money 
over to the defendant, as he was ordered by the rule; he holdcu 
to be liable to the plaintiff in the second action, to the extent of the 
money levied by him in tlic first (e): he should have applied to the 
Court, who would have allowed him to pay the money in satisfaction 
of the second writ of execution, instead of obliging him to pay it over 
to the defendant. In un action for u false return of nulla bona to a 
if the plaintifr prove the debtor to be possessed of certain goods, 
it is no defence for the sheriff to shew a prior execution to an amount 
of greater value, if to that execution the sheriff also returns 7mll(i bona : 
nor, if the sheriff has the proceeds of the goods tu his hands, can he 
defend himself on the ground that the /a., on the return of which 
the action is brought, was delivered at the sheri^f"^ office at a quarter 
past six o’clock on the day on which it was returnable (o). 

WbeHy tr/icrr, and how exccuted.'\ The writ maybe executed at any 
time before it is returnable ; and even at any time on the day on which 
it is returnable, if made rotumable on any particular day (&), althougb 
it was formerly holden that it must have been done before the rising 
of the Court on the return day, and not afterwards (c). It may be 
executed either by day or night (if), and on any day except Sunday. 

We have seen that when judgment is signed in the lifetime of the 


Lavick V. CVou\f«r, fi B. Sc C. 132, 2 M. 
ttc R. 24, S. C. ; WarmoU v. Young, & B. 
& C. Blin, 8 D. Ito R. 442, S. C. 8eo 
Puiflut V. 4 East. 523, and |mvt, 

382, 393, as to what is a ftaudulent ex- 
ecution. 

(If Smakomb v. BuAciHgham, Carth. 
419; Bxpne v. Drmtf, 4 EasU423; 1 
Salk.SlU; AjMv. Ikekham, 1 T.R. 
2Bac. Abr. Execution, (D). 
iw) Hwsminwm v. Johnson, 1 T. H. 
739; JwMt v.itfAenwi, 7Taunt.56> 2 


Marsh. 375, S. C. 

MS. M. 1815. 

(//) Joru» V. At/terUnt, 7 Taunt. 5<j, 2 
Marsh. 275, S. C.: and see CSegfiOm v. 
Ikumuges, 3 Mdore, 83, Crow, 00, S. C. 
(£) ^wtMfer« v.Brld;^. 3B. A Aid. 

(ri) 7\ktmtt V. Crowder, 2 C. A P 355. 
(5) Aficrtftt V. fl gma rrf, si Bur. 812; 
Ttnine v. Crowder, 2 C. A P. 355. 

(r) 2Saund.l01<; and see li^ke v. 
Bhwketonr, 2 U. Raym. 1449. 

(d) 20nl.438. 
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defendant, or of the term in or after w)itch he died, execution may be 
sued out thereupon against his goods, in the hands of ills executors, 
&c. without reviving the judgment scire facias {autCy 374), So, if 
the defendant die after execution Is sued out, the writ may be exe- 
cuted on the goods in the hands of the executor, &c. (e). So, if the 
plaintiff die after execution sued out, the writ may notwithstanding 
be executed, and his #xccutor, Sic, shall liave the money (/) ; or, if 
there be no executor, and administration be not as yet granted, the 
money shall be brought into Court, and there deposited until some 
person appear to claim it as representative of the deceased (g). The 
same sheriff who begins the execution must end it, although he go 
out of office before the sale, &'c. (/i). 

The observations made ante, 1 19, as to where a writ of capias may 
be executed, will here apply. The authority of the shoritf or officer 
to whom the writ is directed is confined to the county or place 
whereof he is sherifl:' or officer; and if lie execute a writ out of it be 
is a trespasser. The 2 IV, 4, c, 39, j?. 20, provides, that for (he pur- 
pose of Kcivice and execution of every writ of process, whether mesne 
or judicial, the districts and places which are parcel of some one county, 
but wholly situate witliin and surrounded by some other county, 
sliall be taken to be part as well of the county \frherein they are situ- 
ate, as of tlic county of which they are parcel; and that writs and 
process may he directed accordingly, and executed in cither of such 
counties. 

The sheriff may enter the house of the defendant w'hcn the outer 
dpor is open to seize the person or goods of the defendant ; and this, 
though neither he nor his goods be therein, if there be reasonable 
ground for suspecting that he or they were there (r); and the sheriff may 
enter the house of a third person to execute a ca. sa, or fi, fa. if the 
defendant or his goods be pctualiy therein (A:), otherwise not (/). On 
nfi.fa, against the goods of an intestate in the bands of the adminis- 
tratrix and her husband, the sheriff may enter the house of the hus- 
band to search for the goods of the intestate, though none be found 
therein (f7i). The sheriff must not remain on the premises longer than 
is reasonably necessary, for the removal of the defendant or his 
goods ; unless with the license of the defendant or the poss^or of 
the premises, otherwise he would be a trespasser. 

The sheriff cannot break open any outer door (») of the party’s 
dwelling-house, in order to execute a writ of execution (o); unless in 
the case of a writ of seisin, or habere facias possessionem, in which 

{€) 3 WHs. .m Comb. 33; nrUfurre 
V. Harris, 2 hd, Rsym. 8U8, 12 Mod. 

130, 241. 

</) CJeoe V. Vere, Cro. Car. 450; 

Harrison v. Bowden, 1 Sid. 29; Cterk v. 

Withers, OLd.Raym. 1073* lSallL.322, 

6 Mod. 200, S. C. 

Of) C3erk v. Wiffters, 2 Ld. Raym. 

1073; Noy, 73; 2 Bsc. Abr. Execution# 

(!*)• 

(A) OerkY. WHhets, 1 Ssik. 323. 

(•} case# 5 Rep. 08. 


(*) Id. 

(/} Johnson V. VeOfh, I Marsh. 565; 
Com. Dig. Executkm, (C.) 5. 

(m) CksJee v. Birt, 5 Taunt. 765, 1 
Marsh. .333# S. C. 

He cannot even break open a 
latch# mmbl. Dalt. 350 H; Bucking* 
ham V. V^mneis, 11 Moore, 40. 

t«) 5 CJo. 91: Semayne DreeAdm, 
Moore. 6BB# VMv. 28# Cro. EL 908# 
&C.; 2 Bee. Abr* Execution# (N). 
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c«se M break open the if he be 4emed entrance by the 
tenant (p)* But, having got entrance at the oute/ door, he may in all 
(eaaei .break open an inner d^r, cupboards, trunks, &c. if neces- 
’ sary (9). It seems also that goods may be taken through the window 
of a house if open (r). There is another exception, also, to the above 
rule, namely, that when the execuUon is at the suit of the king (s), 
(even In the case otecapias utlagatum (r),) the sjierifF may break open 
the outer door of the defendant’s dwelling-house, having first signified 
the cause of his coming, and desired admission (?«). The rule also ex- 
tends only to the party’s dwelling-house ; therefore the sheriff may 
break open the outer door of a barn or outhouse, not connected or • 
within the same curtilage with the dwelling-house, without a pre- 
vious demand and refusal of admission {ttf). So, after such demand 
and refusal, the sheriff may break open the outer door of a dwelling- 
house belonging to a third person, if the defendant has upon a pursuit 
taken refuge there, or his goods be brought there to prevent the exe- 
cution (or). Or if the defendant, after being arresti d on a capias f 
escape into either his own or another’s dwelling-house, the officer 
will be justified in breaking the outer door, to retake him (^). Also, 
if after a peaceable entrance at the outer door of the party’s dwelling- 
house, the sheriff or his officer be locked in, he may justify breaking 
open the outer door in order to get out ; and tlie Court would pro- 
bably grant an attachment against the defendant (e). If the she- 
riff break open an outer door, when he is not justified in doing so, this 
does not vitiate the execution, but merely renders the sheriff liable to 
an action of trespass (a). The Court, however, generally discharges 
the party out of custody when arrested by such means. 

The sheriff cannot enter any of the royal palaces, for the purpose 
of executing a writ of execution against the person or goods of any 
person residing in them (6); nor can he do ^o in the Courts of justice, 
whilst the justices are sitting; nor in the Tower (r). 

The manner in which the several writs of execution must be exe- 
cuted will be mentioned hereafter, while treating of each particular 
writ. 

In executing a writ a sworn and known officer, be he sheriff, under- 
sheriff^ bailiff, or Serjeant, need not shew his warrant or writ, although 
demanded, but a special bailiff must shew his warrant, if the party 
demands it, otherwise the latter need not obey it (d). And the known 
officer, upon the execution of the writ, ought to declare the contents 


ip) Stmtapnrs e Co, 91, 

(e) itar V. BM, 9 Show. 87; Lmv. 
Cow]>. 1 ; HhUcMumm y. Birch, 
4Taunt.019; eniv, 190^ 
ir) 1 Hcdl. Ab.e7UpU7. 

<«) 5Co. tn b. 

a Show* 

Leon. 41 
. W0, 71c 
Y. Brawny 1 Sldt lai, 

|#> Bnoa p m e sesm, 8 Co* 90a; Brntm 


(f) Hits Bird, 
(«> 4C0.91; 4 
Grsmmm, Cro, El 



Y Jhmtme, 1 Sid. 180. 

ijr) Anon, 6 Mod. lOS; onir, 120- 
(B) fVhUcv.mttuhire, Palm. A2, Cro. 
Jac. 555, a Ro. Rep. 132, S. C. 

(«) 5 Co. 09 a; but see 2 Bac. Abr. 
JSxecuUoD, (N). 

(b) mtmicr v, MUes, 10 East, 576, 

<<T> AdtiMfi Y. McLean, 2 Chit. Rep. 
bl ioobr, no. 

case, 0 Rf^ 69, Bac. 
TdeHalt V, RocAe, 8T. 


00 Moeh&Bl^s 
Ah.^^.(N)« ^ 
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of his warranty as at whose suit he executes it* .out of ^irhat Coutly 
and when returnable : to the end that he may pay the money (#)* 
If a bailiff execute a writ before it comes to the sheriff’s hands» or 
before the warrant is made on ity thi bailiff is a trespasser (/)• 

Sheriff's dut^, Sfc. in case of adverse cfoims.] See this noticed|tast« 
Fol. 2, Book 4, Part^l, Chap. 

JVhen and how returned^ and effect qfretumt tjfc."] It is not usual 
to return writs of execution which are execntedy although the sheriff 
in strictness is bound to do so (g). The eiegity bowevery is an excep* 
tion to this ; for if lands be extended on ity it is absolutely essentUI 
that the elegit and inquisition should be returned (A). Also* where 
the execution is against the defendant’s goods, it may be advisable to 
rule the sheriff to return the wriCy in order to prevent improper con- 
duct in the officer (i). 

The sheriff may be ruled to return the writ either by the plidntiff 
or the defondant (A:) ; ora Judge’s order maybe obtained for that 
purpose in vacation. (2 IV, 4y c. 39, s. 15). And he may be so ruled 
or ordered under a fi.fa,, though the defendant has paid the money 
without a sale (/). But where there has been a compromise between 
the parties, the sheriff cannot be ruled or ordered to return the 
writ (m)y nor can he be so where the plaintiff has appointed a special 
bailiff (n)t nor where there is any collusion between the sheriff’s offi- 
cer and the plaintiff, or his attorney (o). If improperly ruled to 
return the writ, it seems the sheriff’s course is to move to set the 
rule aside (p) ; if improperly ordered by a judge to do so, his course 
will be to get the order rescinded. 

Though the sheriff go out of office he may be still ruled or ordered 
to return the writ. He is not, however, liable to be called upon to 
return it, unless required so to do within six months after the expi- 
ration of his office (20 G, 2, c. 37, s. 2), that is, six lunar months; 
and the day upon which the sheriff quits his office is reckoned in- 
clusive (q). Also, be must be ruled or ordered to return the writ 
within that tsrae, otherwise he Is not bound to do so, although re- 
quested before (r). 

The mode of obtaining the rule or order to compel the reftum, the 
form and service of it, the time for returning the writ after it, and 


( 0 ) case, 9 Rep. 68 ; Cbim* 

« 0 SM RuiUuMr4i case, 6 Rep. 54 a. 

(/) Greene v,Jonee, 1 Saund. 299, U«5; 

«mSi, 

Cri See 5 Co. 99; 4 Go. 67; ChmUev 
V, Barnet, 10 £ast, 73; Rowland v. 
reale, Cowp. 18. 

(A> 5 Co. 90 a; 4 Co. 74; 8 Inst. 896; 
GtmtuiHW ▼. HarrUfgtim,Cro.Jme^inai 
Palmer v. Humphrey, Cro. El. 584. 

(il Sec Jn9atMd«v.W*'a«»off,7Ta«isiti^ 
(ir) See form of rule. Chic. Fbn»i. 


( 7 ) Bdmundt v. 2 Manfa. 333 , 

7Tauiit.5, S.C. 

(m) Akhin v. WeOe, 5 T. R. 470. 

In) Pamner v. Pam$Wr, 1 Chit. Rep. 
6 l 4 . a; Perier v. Vlner, lU.OlS. 

<0) Atii€wiv.H(itA*U#3ahA)d.S»4, 
1 Chit. Rep. 615, S. C. 

ip) Ikt Moranda v. DwMn, 4 T.R. 
llO; 2 Bla.Rep,m. 

r.JMmrlmf. Doug. 409 ; 8 
oStUMS. 47 fC* 

(r) ffav V# Jonw, 2 T* R. 1. 
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Execution^ generally* 

when the shenif wUlbe in conteAipt for not obeying It, and the mode 
and time of obtaining an attachment, witt be found noticed, ante^ 131 
to 135, the practice in thi.*i respect on ineane process beitig for the 
most part the same as t>n final pforess. 

As to who should make the return in general, see on/e, 132. Where 
a ca.^a. or is sued out merely to warrant a testatum W'rit, the 
attorney iiiay, it secuis, make the return (j), alt^ougli in practice it 
is usual to take it to the Kheriff’s oflice for that purpose. 

The dilferent returns will he noticed while treating of each parti- 
cular writ, see 399, *IOtj, 413. II the bailitf of a liberty have 
the execution and return of the writ, the shcriH'may return, that he 
coniniunded the bailin' to execute the writ; and if tlie bailin' has not 
made a return, the sheritf should return that fact accordingly ; or if 
he have made a return, the siieriti' should return it {1), If the bailin’ 
sends an insutHcient return, the sheritf should return that the bailin’ 
has made no return («)• If the sheriff return, that he coiiiinanded 
the bailiff, \c. when tlie sheriff himself might have entered the 
liberty, the return is void (a ). 

The slierilf cannot return a rescue to a w'rit of execution, as he may 
do to a writ of ino.sne process, for he must, by stat. ll'cst minster 2nfl, 
raise the posse eomitatus (//). 

As to liow the sheriff should act as to his return. See. in the case of 
adverse cluiins, .see post, }’oL 2, Hook 4, Part 1, Chap* 1 1. 

The return is made on the back of the writ itself, hut, if the return 
be long, a schedule is usually annexed, and referred to in the indorse- 
ment on the writ («), The writ and return are fded with the custos 
hreviuftft before <»r on the day on which the rule to return the w'rit 
expires. The custos hrevinm must indorse the day and hour when it 
is tiled. {Ji. //. 2 ir. 4, r. 12). The return must he certain (o), and 
must answer the whole writ (5); where a venditioni exponas to sell 
goods li'\icd as to part of the <leht, and a fieri /arias as to the residue, 
wcreiiadutlcil in the same writ, and the sheriff made a return to the ven- 
ditioni exfwnas, w ithout making any return as to tht\/?. /o., it was held 
had (c). The return must answer the whole writ up to the period 
when the return is made (</). The return must not falsify the writ 
on the r«'cord (c), or bo contrary to a former return of the sheriff or of 
his predecessor (/). The sheriff ought to put his Christian and sur- 
name to the return (g), but the omission would not render the return 


Pntmrf v. JVuie, 2 Salk. fifKK 
I#) Stn* foruiH. Chit. Fonniu 

ifi> liotk \h. Itetonu <M) 2,3: Wat- 
son iH\ 7ri, 

(.r) Fof. Ui'tom. 5.*U 
(j^> .Vt;.v N . t'ro. Jac. 419; Re* 

V. names, 4:ii>; Slw v. Finch, 

fRoU.Hvp.37. Wats. ShtT. 74; afif«.l34. 
<8> Sec form, t’hit. Forms. 

(a) Bnv Uvtwm dc Hriefe, pi. 8; Rob. 
Ah. Return, iLl; Wats. Shfl.6R. 

<6) RoU. Ab. Hetum, (M>. f ; Wats. 
SbflT.esk 


(r> Rex V. Sheriff" of MiddJeeex, 1 

Marsh. 044. 

(rf) See hdmer v. Potter, Vro* Elir. 
5 If; fVrA*<>w V. Mcftrher, 1 l>owl. P. 
C* fl; Cnt'magh v. (W/er/, 4 B. &* Aid. 
279 ; linker v. linvertport, 9 D. A' R. 

{e) Com. Dig. Uetorii, (E 4>; Moor v. 
iVattx, f Salk. 681, 1 Ld. Rayin. til3, 
S.C. 

(/) RoU. Abb Retain, (E) (F); Via. 
Ab. Retoni. (K1 <T). 

XNea V* JicmbijgAani, Plowd. 63; 
Fits. Retorn* 8. 
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bad» though the sherifF might he amfrced (A). And when there are 
two sherifft, both ought to put. their names^ or the return wonld be 
no return at all (I). Where a new sherMP makes a return to a writ 
which has been executed by his predecessor^ (but which is not usual), 
he should return, that his predecessor delivered it to him, with the 
latter*8 return thereon (y), 

if the return be insufficient. It is as no return, and the Court will 
grant an attachment^gainst the sherifP who returns it (A). 

Any defect in the formal part of the return will be cured by the 
words, ** in manner and form as 1 am within commanded*’ (/). The 
return may also be In general amended (m) ; and ibis, although after 
execution executed ; and. In some cases, although the application Ibr 
the amendment be not made by the sheriff himself (n). Where the 
sheriff, under a fi, fa. and a writ of extent, seized not only the de- 
fendant’s goods, but also goods belonging to a stranger which were 
on the premises, and the sheriff returned to both writs, that he had 
seized goods to the amount, but that they remained In his hands for 
want of buyers ; the sheriff being obliged afterwards, by order of the 
Court of Exchequer, to levy the amount of the extent upon the de- 
fendant’s goods, and not upon the goods of the stranger, and having 
no longer goods of the defendant to satisfy theyi.ya., he applied to 
this Court for leave to amend his return to the latter writ : the Court, 
however, refused to allow the amendment; saying, that as he had 
seized sufficient property of the defendant under this writ, he must 
be accountable to the plaintiff for it; had be, as soon as ha received 
the order of the Court of Exchequer, stated the facts of the case to 
that Court, they would have relieved him from his embarrassment (o). 

The return is conclusive between the same parties in the same ac- 
tion, but not against other parties, or in another action {p). Even 
in another action the return \sprimd facie evidence of the facts stated 
in it {q). If the return be false, the party who is injured by it may 
maintain an action against the sheriff (r). The sheriff is g^erally 
concluded by his return; and the bailiff of a liberty is, ir seems, 
concluded by it, although false, and his remedy over is ai^nst the 
sheriff (s). But the sheriff’s officer is not, for the purposes of his 
own justification, so concluded (/). 


(h) Daiton v. Thetp, Cro. El. 707i 
sed qturre, aee Watsoii* SblT* 09. 

(t) Ixitnit V. trissman. Hob. 70; 11 
Rep. 4. 

Rejr V. SherUr qf MUdlemr, 4 
East,er>4. 

im RoU. Ab* Ratufii, (M), 1,9; Wats. 
Shff. 70. 

</) Fits. Retoni. 44; Wats, gfaff. 48. 
im) 8 Hen. 6, c. it, s.6; Thotgm v. 
Hookt 15th Nov. 1839, iC. B. MS. See 
Ker V. of Monmonoh, 1 Marsh. 

344, and the cases hi Watson, TlU 
{n) Thorpe v. Heek, IHh Nov. 1839, 
K. B. MS., 1 0oirL F. C. 50, & C. 

VOL. I. i 


MS. B. 1«I7* Sm S B. * AM. », 
95; but see T\miinoon v. Thytm, 4 
Moon, 500, 9 B. B B. 77. S. C. 

jMhin, 188; Roil. Abr. BfRum, 


(p); iMbooa v. BroolMr, Ctow BLUOO; 
Marrieon v. Bourne, Sir W. Joih«,418. 
(9> CHfhnie. fTsedraCs, 11 Bast,997. 
ir) Oaitoo, 199rViii.Abr. Reoim, 
<0>,47; past, 300. 

(«) Shaw V, Ohaipsosi, 1 Ld. Raym. 
184. When not, under rircumsunces 
of bankrupteyt aae Jhpdfw v. WTai/brd, 
6M.BSeL4S; CSSaBweS* ▼. Jsnw, 15 


EMt,7B^foei,4 
(0 Pmterr. 


>0 CfO. Elis. 181. 
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Sheriff* s poundage and expenses of execution. "I At common lavr, the 
sherifT was bound to execute all the king’s writs, without any fee or 
reward; and be cannot now claim any such fee or reward, unless it 
be provided for by statute (ri). 

Upon executing a fi.fa. the sheriff is entitled to I2d. for every 20s., 
if the siiiQ levied do not exceed 100/., and (id. for every 20^. over and 
above that sum ; if he exact more, he i** liable to a penalty of 40/., one 
moiety to the king, and liie other to the* informer, and also to an ac- 
tion by the pnily grieved for treble dainjgcs. (20 Ei. c. *1) (x). lie 

cannot rluirge the expenses of siliing the goods hy auction, because 
he is huundjo sell the goods hiiiiseli; yet, if the uiirtion be at the re- 
quest of th<r pluiiitiir or defendant, the party so rt'qiie<»tiiig it niusi 
pay the experises of it(vj* 1 he shi rift*, however, i*. entitled to the 
poundage allowed Viitn hy the Aiatiite, alter seizure of the goods, ah- 
though the parties enter info a eoiiiproini.se before he sells them (t;), 
ur although thcjiidgnnnt and execution be afterwards set aside for 
irregularity («). lie is not entitled m pontuiage if tlio money be paiil 
to btni without any levy (h); nor where nn»ney is paid intof’ourt by the 
sheritr, under the iti (t. J, r. lb, s. 2. or 7 iV S f;. 4, e.71 (e). There 
was Mune doubt, loiiuerly, who should pay ihe e.i/K*«.vc.v of the cxccii" 
tion i»f a Ji. fa. ; hut no\^ , hy -1 3 (i, ,*h r. 'lb, 5, in every case of execu- 
tion agalnxt the^'-eo«/.v ot a dt'Jvndantt the plaintitfinay aUo levy the 
poundage, fees, and other t \penses ot the execution, over and above 
the aiiini reiovercd hy the jmignicnt {d) ” And the plaintiff, in Fuch 
a uwe, niuxi take eire to levy only such a reasonable sum as would 
Ih- afterwards allowed upon taxation, otherwise, the Cotitt, upon ap- 
plication, will order the excess to be restored, with ousts (c). Thi4 
sfaiutc only extends to an execnriiUi at the suit of the plaintiff; and 
whrio it issues at the suit of the defendant, the expenses of it must, 
it should seem, be home hy him (/). The sheriff is not entitled to 
the expense incurred in taking imd keeping possession of goods under 
ixji./a, at the request «»f the party suing out the vvr it, although they 
are nolPsold, on account ot hU refusing to give an indemnity against 
the claims of third persons (g) ; nor is he entitled to retain any thing 
be\nnd the regular poundage, for expen^e^ incurred by keeping pos- 
stssion of the goods, in consequence of an injunction (/<). But the 
Judges of (lie ('ornmoii Pleas seem to have been of opinion that, where 
the sherffif does any thing beyond his ofticial duty, in allowing time 
lor dividing the property seized into lobs, fur the benefit of selling 


(If) Sec 2 Inst. 210; Wats. Shff 7»». 
ir) Shpc 1 Salk. 031; fVootifmttf 

V. KfmtrhhuU. JT. It. bW; Hex v. .Wnr- 
mek, Old. 771; Samxe V. Stnith, 3W. 
fll. 1101; 7>/rv. uMe. 7 T. li. 267: 
|>moa#a V. JlioettSp 2 II. dc AM. 303. 

(v) II V. KnatehtntUt 2 T. R. 

157. 

(S> AU'him v.W«4b, 5T. R. 470. 
ta) Hatpstttme v. H10rinm>H, 4 M. 5: 
Sel 25t>> 

^ Geakmm r, Gfi», ^ M. & Sd. SOTi, 
Stmtmri v. Iraestriaget 2 B. & 


AM. 7^0, I Chit. Rep. ."*20, S. C.; 
iimHf'M V. .\artri4*, 2 Dowl. 1». C. 43; 
antr. 12f;. IHO. J«2. 

Humffcy v. Ttiffheli, 9 Moore, 
425, 2 Bingh. 255, S. C. 
ie\ «rw«rfl v,f)o*/cy,2TauBhl74. 
</) Iktker V. 7 Taunt. 170. 

Sw n’oodgate V. KnaMtbuil, 2 T. R. 

(.v) mike V. Hawktek, 3 Camp. 374 . 

, V. Bewes, 3B.&C.eft8, 

5D.& R.595,$. C. 
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them to more advantage, at the iiutttvur.e of the defendant ^ the officer 
is entitled to some remuneration beyond poundage (/). 

Upon executing a ca, sa, the shcritTis entitled to \ 2d. in every 20jy, 
if the hum do not exceed 100/.; aiyi 0</. for every 20 j. over and 
above that sum, in the same manner as upon the fi.fa^; (29 EL r. 4); 
to be calculated upon the amount of the debt really due, and marked 
on the hack of the writ. (3 U. 1. r. 15, s. 17). And the sheriff i?. 
entitled to this pouifllage, although the defendant gdrto prison with- 
out payino: the debt (A'); or, although the defendant be already in 
custody of the sheriff when the ca, sa, is delivered to him (/). The 
plaintiff cannot levy under a ca, su, the poundage, ofl^rs* fees, or 
other expenses of the execution, aliove the sum recovered by the 
judgment, unless the judgment was for a penalty, or there be an ex- 
press authority for such levy by the defendant’s agreement. 

Upon executing an vlcf^it or halcrc /arias possessionem, the sheriff 
is entitled to in every 20 a*. of the yearly value of the lands, &c. 
whereof possession or seisin shall he given, if such yearly value ex- 
ceed not the sum of 100/.; and lid, iti every 20.v. of the yearly value 
above that sum. (3 O. 1, c. 1.5, s, 1(5) (rn). But, where the goods are 
taken under an ctetrii, the sher.ff is entitled pro tanlo to poundage, 
as he would under a /•fa. 

Upon executing a writ of levari facias for a crown debt, the sheriff 
is not entitled to potitidagc (/}). 

Tlic sheriff may maintain an action fur his poundage, &c. (o); or 
he may retain it out of the money levied under the execution. But 
he cannot refuse to execute a writ until his fees arc paid ( />). Nor 
is he Justilied in taking goods to secure his poundage, after he has 
consented to their being delivered to a third person under a claitii of 
property {q). 

Besides the remedy given by the above statute of 29 Eliz,, the 
party upon whom the extortion is cdhimittcd may maintain an action 
for moncfy had and received against the sheriff. The party guilty of 
the extortion may also be indicted at common law (r). The Hhcriff 
may be sued, but not indicted for the extortion of his officer (s). The 
treble damages mentioned in the statute of Eliz, ure calculated at 
three times the amount of the damages found by the juryf/); the 
damages themselves being, in general, the sum o\crchargccb(f4). 

How far a. discharge of judgment, and remedy for amount levied,^ 
This will be found while treating of the particular writs of execution. 

«t) V. Hot/uoeU, 9 Moore, 338, (v> Cwide v. Lanf^leift 7 B. C. 26L 

3 Brod. & B. 14.3, S. C. (r) Hnuth v. Mali, 2 BolL Rsn. 963, 

ik} Ijoke V. Turner, 4 Bur. 1981. Palm. .318, .S. C. 

(/) TIdd, 9Ui cd. 1040. («} Wondffote v. KmUeMtuU, 2 T. R. 

(ml See Price 1 M.& .Sel. 105. 148, ner Oouid, J.; Sanderson v. liaker, 

in) SterenM v. RothweU, 6 Moore, 338, :i Wfts. 316. 

3B. B. 143, S. t:. (0 IVtfodirate v. KnaScMnOl, 9 T. R. 

{ 0 ) Trson V. Paske, 2 Ld« Raym. 159; Buekte v, Bewee^HD. Sc ft, 1, 4B. 
1212, 1 Satk. 333, S. i\ See Bawetame St C« 154> S. C. 

V. tVOkmeon, 4 M. 3r Sel.2S6» 5 B.St (u) Woodgaier. KnatMutt, 2 T. R. 
C.338, 1R.3CM.C.N.F.314. 156; and see 3 B. dc C. 688, 3 D. R. 

IP) Heeootfs case, 1 SMk. 330. 406, S. C. 
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3BS Execution^ generally. 

(Po«^ 401, 407»4I4). Ag to. the entry of gatisfhction on the rolU 
see poit^ 437. 

CirntribuHot^,'] If execution be sued out against two or more per- 
sons, and the whole amount be letted upon one, in actions ex oontractUf 
the party upon whom the whole is levied may maintain an action 
against the others, and oblige them to contribute their respective 
shares; but in actions ex delicto be cannot thvs compel a contribu- 
tion, and be is, in general, altogether without remedy. {Ante^ 309). 


Irregular erecuiion,'] If there be any irregularity in the execution 
of the writ, the same may be set aside, and in general with costs: 
and If goods or money have been levied under it, the Court or a 
Judge will order them to be restored, or if the party be in custody under 
it, they will order him to be discharged. The application to set aside 
the execution sluiuld be made as early as possible, and, generally 
speaking, at all events, before the end of the term in which the writ 
is returnable (i^). In moving to set aside a ca. so., on the ground of a 
tiiisnomcr, the afUduvit should he intituled in the right name (j:). In 
setting aside the execution, the C-ourt will, in general, restrain the de- 
fendant from bringing any action, unless a strong case of damage be 
shewn (^), or tlie judgment and execution were against good faith(z). 
Although the Judgment and writ be irregular, yet, unless set aside, 
the party may justify under it (a) ; and, whether set aside or not, the 
sheriif, or his officer, is in general protected by them, however irre- 
gular (6), provided it be not void, and provided he do not join in the 
tame plea with the party (c), A hofid fide purchaser also will gain a 
title under the sherilT, unless the writ were void{d). If the judg- 
ment or execution has been set aside for irregularity, the party who 
issued it, and hit attorney, cannot justify under it (a). It may be as 
well observed, that an action will lie for issuing execution for too 
much (c). 


HceiiiuticnJ] If, after money is levied under a writ of execution, 
the Judgment be afterwards reversed or set aside, the party against 
whom the execution was sued out shall have restitution. If a term 
w goods he sold under a fi. yh., it is only the money for which they 
were soM, and not the term or goods themselves, which shall be re- 
stored (/) ; but, if the judgment be reversed before the term or goods 
are sold, the term or goods, of course, must be delivered back to 
the party (^0- lands he extended, or chattels delivered to the 

party per rationabile pretium ei exUeium, under an elegU, and the 


fv) Siw fMcf, Voi. a, yaa, 7as» 

Thttm V. Hook, 1 Dowl. P. C. 
4M: pMtf. VoUa, Chap. 34. 

Ja) LariiMor V. Lnh, 1 Chit. 134, 
SOB; IPertrwTorfhv.IitgteH. 9B.kC*B40» 
<S) CM v.ITtftb, 1 B. X AdoL 373. 
t«) Phiiigm V. Binm, 1 Btfa. 300. 

.746; !«•» V. Lmlet*, 1 C.A P.y. 
ts) r%mp§ V. BirpM, 1 Stia. 360; llav 
^. U mri e m, 13 East, 013; aatwv.PIX 




Nng, 6 B. A C. 38, 9 D. A R. 44, S. C. 

{d) 1 Vca. 193; Doe v. JitiriMr, 6 M. 
& £>.' 110; Doe v. Thorn^ I M. A SeL 
493; l^ar, 363, pL 94, 

(a) Wen^eeeek v. BmBen, 0 B. it C. 
840* 

Ro. Alw. 776; 8Co.l9,143; JhM 
Cio. ^ 976; 9Bac,Ahr. 
ExscttUoii, Dee v. 1 M. A 

Seh423. 

(f| 9oe9fto.Abr.461. 
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judgment be afterwards reversed, t>%e lands or chattels shall be re- 
stored, and not merely the extended value (/i). As to the mode of 
restitution, where the judgment has been reversed for error, see 
357. But where the judgment is^set aside for irregularity, &c., 
restitution (when necessary) forms part of the rule; and if the goods 
or money be not restored, the Court will, of course, grant an attach- 
ment (i). 

2. Fieri Facias, 

IVhatt and form o/*.] The writ of fieri facias is a judicial writ that 
lieth for him which hath recovered any debt or damages in the King’s 
Court.>. In substance, it is a command to the person to whom it is di- 
rected, that, of the goods and chattels of the party, he cause to be 
made the sum recovered by the judgment (specifying it according to 
the form of the action), and that he have the money, and the writ 
itself, before the King, at Westminster, on the day on which the writ 
is returnable (/r) ; or, if it be made returnable immediately after ex- 
ecution, at tlie time of such return. This writ of fieri facias^ and 
the writ of ievari facias^ were the only writs of excciitiott at com- 
mon law; excepting in actions of trespass, in which the capias ad 
satisfaciendum was allowed. 

As to the direction, teste^ and return of the writ, see ante, 378. 
This writ, like other writs of execution, must strictly pursue the 
judgment, and be warranted by it, or it will be void, see ante, 37b, 
and the iti stances there. 

If the sheriff return nulla bona, the party may sue out an alias fi, 
fa., and iipou the return of that, a plurics writ, into the same county; 
or he may have a testatum /L fa. into another county; and each ot 
these writs may contain a clause of non omiitas when necessary {,k)\ 
and when such writ is necessary, see ante, 98,/)a«I,409. 

If it be required to have execution of the defendant’s goods in a 
different county from that in which the venue in The action was laid, 
tVie writ must be a testatum writ, and you must first sue out a fi. fa. 
directed to the sheriff of the county where the venue was laid, in 
order to warrant it (/). Regularly, the testatum should be tested on 
the return day of the previous writ (m) ; and the same in the case of 
alias and pluries writs. But the Court are so far from being strict in 
this respect, that they will never inquire when the previous v^it was 
tested or sealed ; nor will they in general set aside an execution under 
a testatum writ, for any defect in this respect (a). Therefore, in prac- 
tice, it is usual to sue out the fi.fa. and testatum at the same time; and 
leave the one to be returned nulla bona, and the other to be executed; 
and, indeed, a fi. fa. returnable before judgment affirmed was held 
good in favour of execution to. warrant a testatum (o). If, however, 
you sue out the testatum only, and the other party seek to set aside 
the execution on that account, you may remedy the defect by <(uitig 

<A) Ra. Atnr. 778; Cktodyere v.Inoe, Forms, 2S5, Sec. 

Cro. Jbc. 94$, Velv. 179 , S. C.; 8 Bac. (0 Brand v. Moors, 3 T. H. 388. 

Abr. Execution, (Q). (ml lo actioiis by origiital it was test* 

(i) Anon. 2 Salk. 588; and seea fonn cd on the auarto disport. 
of a notice to the dierHTto retain the (a> Boomoorth v. PUMngton, T. Jon. 
money levied. Chic. Forms, 886. 200. 

(Ar) See the forms of >1. >li.. Chit. («> AuoHn v. Criobp, 7 Mod. i;i9. 
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out to warrant the and getting it returned, and by 

entering the writ, return, and* award of testatum on the roll, and 
produdng it In Court when you shew cause ( p)» Or even where a 
fi, /o. is directed to the sheriff of another county, instead of a tes* 
tatumf the plaintiff, upon suing Ait such ufi.fcuuB would warrant the 
former one if it had been a testatum^ and making the entry on the 
roll, as above mentioned, may, according to some decisions, have 
leave to amend the former./?.^, even after erroe brought (^). 

You may issue out several writs of execution at the same time. 
{Antet 375). As to how far yo:* must wait till the return day, if the 
writ be in part executed, see ante, 370. #»• 

When to be sued out.] As to this see antCf 373, 374. 

How sued out and indorsed, 'I Engross your writ upon a plain piece 
of parchment, and get it sealed; pay7d*; or, for a nott omittas, Is. 2d. 
it need ttoi beeigned. (R. //. 2 W. 4, r. 75). At the time you get the 
writ sealed, you must produce to the sealer of the writs the postea, 
judgment paper, or tru/uisi ^’ovi ; {Id. R. //. 2 3 G. 4) ; €ind, if any, 

the Judge* s certificate for immediate execution. Indorse it thus; 
** Levy the whole, (or .C , or whatever sum you are entitled to levy 
for) besides shvrijf*s poundage, officers* fees, and other incidental 
expenses. /*. A., James Street, plaintiffis attorney.^* Also, indorse 
on the writ the addition and place of abode ^ tlte defendant, or such 
other description of him as you may be able to give^ (R, //. 2 & 3 
G. 4) (r). Either leave it at the sheriff's tffice,wiih directions to gme 
the warrant to ilte officer yon intend should execute it; or give it, in 
the first instance, to the officer, who wilt procure the warrant upon 
it (s). The officer will thereupon execute the writ. 


When, where, and how exeented."^ As to when and where writs of 
execution may in general be executed, see ante, 380, 381. As to 
how far doors may be broken open, sec ante, 381. As to the neces- 
sity for shewing the warrant, 3cc., sec ante, 382. 

The officer, in execution of this writ, enters upon the premises in 
which the defendant’s goods are, and leaves One of his assistants in 
possession of them (<)• Seising part of .1^ goods in the name of the 
whole is a good seizure of the whole (isr).^He tlien gets an auctioneer 
to mah# an inventory of them, and to remove and sell them, or to 
sell them on the premises, if tiie defendant or the person on whose 
premises the goods are consent to it (e). He Is allowed to remain on 
the premises a reasonable time to remove the ^ods. It Is the she- 
ritr 8 duty to remove the goods to a place of safe custody until they 
can he sold; for, if they be rescued, the sheriff Is liable to the. plain- 
tiff for their value (le). And It is said If the sheriff take cattle, and 
returns chat he has taken cattle to the value of 1001., and afterwards 


ip) Bmnd v. Mmrs, 3T. 11.388: and 
•ae MilOmd v. Oappartt, 5 T. R.27S; 
SJWse V. MciJwwirTa t7r. 450. 
lyl Osppsrtftwmiis v. €iwm» bT.H. 

▼. .allm, 8W.Bt.W; butass Huntr. 
POs me m , 4 H. A SsL 380; fabaopt v.Tan- 
nsr. 3M. A P. 50S. OBlnglu^. S. C. 

fr) A citi. aa. has born set aside for 
■oa coiDpJIance with this rule. CtarZe 


V. Mnwr, 9B. AC. 153. 

Seefonn of warrant. Chit. Forms. 

^1) See Bfadst v.^dnantals, 1 M.ASel. 

iti} SmCSisr.Dmries, 1 Ld. Raym.724. 
See AOumbeodyMsdes, 5 Taunt. 

(icl Sbr V . Fifwh, Cm. Jac. 514. 
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tbe cattle die for want of oaeat^ be is answevmble for the value re* 
turned {x), * 

The sheriff cannot keep the goods hiooeeU’, and pay the plmtiff 
his debt (y)» nor deliver them to the plaintiff in sad^action of hla 
debt, u may be done on an ele^it (€) { but they mutt be sold, if the 
defendant do not immediately satisfy the plaintiff for the debt, coatsfl 
and expenses. There is no objection, however, to eelling them to th^ 
plaintiff, or to any ^rson in trust for him, at their real value (a). ThcH 
sheriff may sell the goods after the retiirn«f the writ, even after h^ 
is oat of oihce, without a writ of venditioni exponas (6). The sheriflA 
is not obliged to aell the goods by public auction ; indeed, if he selP 
them by auction, the expense attending it will fall on himself, unless ( 
the plaintiff or defendant exprisssly require the auction (c). ItseemM 
that if a very inadequate price, be offered for the goods, the sberi4 
should not sell them; but should return that they remain in his hand^ 
for want of buyers, and wait until he shall be served with a venditiessm 
exponas^ under which he will be obliged to sell them for whatever 
price may be offered (d). If the sheriff wilfully delay to sell for an^ 
unreasonable time, and thereby injure the defendant, he would be lt*J 
able to an action (e); and he would, it seems, be so liable Cd the I 
plaintiff if he thereby injured lum(y). < 

The sheriff, under a fieri facias^ cannot sell an estate in fee or Ibr i 
life (^), unless, perhaps, an estate pur autre vie (A) ; but he may eell 
leases or terms for years belonging to the defendant, and execute an j 
assignment of them, under his seal of office, to the purchasers (f) ; orl 
an annuity for years (y). And it seems that an ouutanding terin J 
vested in a trustee upon trust to attend the inheritance, may be seixed; 
in execution against the cestui the owner of the inherit* 

ance (A ), lie cannot, however, sell an equity of redemption, for the 
legal estate in such a case is in tbe mortgagee (f). When he sells a 
term fur years, he cannot turn the tenant in possession out, in order \ 
to give possession to the purchaser (m), unless perhaps where the de* 
fendant himself is in possession (n); but tlie purchaser must bring his 
ejectment, in order to obtain the actual possession. *lf tbe tenant, how- 
ever, will voluntarily reli^uish possession, the sheriff of course may 
give possession to the punSiaser (o). 

The sheriff, under the writ, cannot sell any things fixed to the 
freehold, and which go to the heir and not to the executor X p), such 

(X) Id. 515; Oerk v.mtnen, 2 Ld, 
asym. 1073* 1 Salk. JsSiM S, C, 

(y) Noy. Kr?. * 

U) 7%(*m9on V. Clerk, Cto. SL 504; 
ijtuigtkm v,tVaBU, 1 l.utw.560; JBeafy 
V. Samj^n, 2 Vent. 05. 

(a) Comb. 4^: Loader yr.Tknunrs, 1 

B. & P. 300; 2 Bac. Alir. KxecuUcm, 

(C), 4. 

<5) Xkte y. D<Hteton0 1 B.3r Ald-230. 

V. Aden, Cro. Jsc. 73* YelVii. 44; 

Wau. Sliflr. 108; eed side Limgdanr. 
mUlis, I Lutw.569; 2 Skiuid. 4? m. 

(c) troodgate v. KnateMmlt, 2 T. R. 

15/; ante, suit. 

(<r> KelghOevv. BtrOi, 3 Cannkasi; 
but wemBamard v. L/ddk* 1 Sttaix. 43L 
4 «) CmWe v. AwMw, 3Staik. 103. 


Airetim v. DavU, 9 Bin0u7tOj 
Doker^. Hatter, 2 0iitgli.47P* 

Ce) a Co. 13. * 

(A) Cosob. 301. 

<0 3Co.ia; 8 Id. 171; v.Cbls, 

8T.R.204i aodsee2Siiitii4.08e/ Hse 
v.JXN««Swt, lB.de Aid. 83a 

M y-Snmt. 1C. A 

£ Atk. nd IM ItoM V. 
A*"**. 8 tmoaV,. 

XNe«R.,.4ra; Tldd. fleh .4. tOOB. 
(M) Rw y. D imn, smum.ea. 

W SwS5:*.<Wfc>T.JL*Ba 
Is) id«s0a 
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as furnaces, ovens, doors, windows, &c. (g), hearths, chimney pieces, 
Sec. (r). But he may sell utenlils fixed by the defendant for the pur- 
poses of his trade, such os coppers, vats, or the like (r). So he may 
cut down com growing on the land, and other emblements (s). So 
he may sell fixtures which may Qe removed bv the tenant (t). (See 
56 O. 3, c. 50, as io the sh^iJTs course as to selling and carrying 
CTMiSt aIJ-c., where there cure covenants^ ^c., restraining the defen- 
\dant from so doing). < 

The sheriff, however, may seise and sell all the personal chattels 
^belonging to the defendant he can find (u), and whidi can be sold (a*), 
with the exception of wearing apparel actually tilll^e (y). But he 
cannot sell absolutely goods which are pawned or gaged for a debt 
.with the defendant, nor goods deniUcd or let to him for years (^), nor 
(goods of his which arc distrained (a). Though, indeed, goods pawned 
or leased may be taken in execution and sold, subject tn the right of 
khe pawnee or lessee (5); and the sheriff is not, it seems, liable to any 
^action for selling the entire property, unless he be informed of the* 
defendant's having only a special property therein (r). Goods in cus- 
tody of the bheritl' under a former execution cannot be seized (r/), 
unless it were IVaudulcnt (un/e, 379; infrn)^ or unless he have returned 
h nulla boni% to the former writ (e). Nor can he take any thing which 
^cannot be sold, siieh as deedi;, writings, bank notes, &c.(f ); and the 
Court are so strict in this respect, that where the sheriff has iip>iiey 
of the defendant's In his bauds, whether the produce of an execu- 
ition at the suit of the defendant (g), or even the surplus of a former 
execution against him at the suit of the same plaintiff (/<)> they will 
^Siot stay lueii money in the shcritiTs bunds, to satisfy a present exe- 
cution (i). But money found in the defendant’s possession may, it 
seems, be taken (j) It appears to have been decided in one case, 

i that, when the sheriff returns nulla bona^ and there be a recovery 
against him for a false return, that vests no property of the goods in 
or the pluntiff, but they remain in the defendant, and are liable 
to a subsequent execution for his debt (4); but according to a more 
^ recent decision tliis is incorrect (/). If a party having a lien on goods 
, eauae them to be taken in execution at his own suit, he loses his lien 

F tii*reby, although the goods are sold to him under the execution, and 
never removed off his premises (ai). 

I When*the defendant has sold or assigned his goods and chattels 
f belbre the writ is executed, in some cases the sheriff may seize and 

(»/> hetchmere v, Thorowgood, 3 Mod . 
23o; lUirkhnrst v.CHnkarri, 1 Show. 173- 
Tmvw V. OvuHler, 8C. & P. 355; 
2 Vem. SKMI. 

</> FruuciM V. MoiiA, Hardw. 63; and 

see T. Hinl, Banie»» 214* 

$e> Knhiht V. Criddle . !« East, 48; 

JieSi \\ fijnUff, 3 B. & B. 21H, 7 Mooie, 
127* S. C. See >lrml«fed v. PhUpot, 1 
Dong. 231, eiwUm. 

<A) J^IMAoiMe V. 4 East, 510. 

{i} mitecotf V. fiog, 2 New ]W 370. 
(j7 ArmtHsad r. Phiipnt, I Dougl. 
231; Tidd, bib ed, 1002. * 

(*) 2Veni.238. 
to eshgar KMfaw, MS. 1832. 

(m) Jmost»s V. faiewr, SBlagh. 130. 
2M.&P.201.S.C. ^ 


MHvipe* 4 Moofe* 281* 1 B. li. 506, S. 
'.C., lY.8f 3.398. 

Com. Dig. Execution, 
k trf lSalK.3G8; JChow v. 

3 38. 

^ fe) Id. 

tH ld.3 Aik. 15; and see M«C1cl.217; 
*9B.lrC.3im. 
fn) 3Co. 12. 

' ' Com. Dig. Execution, <C. 4). 


^ Comb.:^ 


k ft) Heeitv.iTMniaaer, lC.8rP.347; 
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Chic. Fonm, 274. 
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scU them notwithstanding such sale or as^gnment. If the defendant^ 
have sold them, even for a valuable consideration, after the delivery 
of the writ to the sheriflT, the sale is void, (see antCf 379), unless it 
were in market overt (ft). Or if th^ assignment, iBrc., were not for a 
valuable consideration, (see ante, 37 9)^ or if colourable merely, and 
not bondfide, it would be void, at least if made after the time the writ 
bears teste (o). (3 //. 7, c. 4. 50 Ed* 3, c* 6. 3 R. 2, sL 2, c* 3. 13 
Et* c*S)* • 

The goods of a woman cohabiting with defendant cannot be 
taken in exectitiQi|||, although she pass for his wife (p). It has been 
indeed c|ucstionel%hether a woman, who has cohabited with a man 
for several years, and passed herself off as his wife, can recover in 
trespass for the taking in an execution against the man her goods, ^ 
being in the house in which the cohabitation took place; but in such ^ 
case it may be left to the jury to say whether they think, that, under ^ 
the circumstances, the property was given up by the woman to the \ 
man, and if they do, they may find a verdict against her (9). The* 
sheriff may sell a term vested in a husband in right of his wife, upon j 
an execution against the husband (r), unless it have been vested in 
trustees for the benetit of the wife, before marriage. But goods 
vested in trijstces before marriage, for the beneAt of the wife, cannot 
be taken in execution for the husband*s debt, although he be actually ^ 
in possession of them at the tiiiicof the execution (s). The trustees,, 
must have the legal interest (/)« On a Ji. fa. against the wife, who . 
marries pending the action, It is irregular to. take the husband’s! 
goods (k). ^ 

The goods of a testator or intestate cannot in general be taken in 
execution for the debt of the executor or admlidsttaior (x). 

Indeed, in all cases, the sheriff must at his peril execute the wrk 
only on the goods of the party therein mentioned ; for, if be seize the 
goods of a stranger, he will be liable to an action of trespass (y}u d 
And where the growing crops of a tenant were seized under 
and a habere facias possessUmem in an ejet^ment at the suit of the j 
landlord, on a demise prior to the issuing of the ft* fa*, was after* * 
wards, and before any sale under the ft* fa*, delivered to the sheriff; ^ 
it was holden that the sheriff was not bound to sell the crops under 
tbe^.ya., for they could not be considered, In point of law, tosbeloog J 
to the tenant, as he was merely a trespasser tram the day of the da*' * 
mise in the ejectment (z). If the sheriff have any doubt upon the ^ 
subject, he may impanel a jury to inquire in whom the property of 


in) a£q.Ca. Abr.381. 
to) See in geuMl as to what is evi> 
den^gf afiauduiaat ■setoimfifit.lUisc. 
480; Tidd, 1004. 

(p) J9dioar«i«v.BH(krs»,9Stark. Reik 
306; OtoMpoale v*Y 0 unfr, OB.ScC.eW 
(a) BduHinU v. KorebroCAer, 3 C. B P. 
324. aM.&P.29i3.S.C. And see r.iuqp 
yard v. Fesr, 2 M. & Scott. 340. 

(r) Farr v. Newman, 4 T* R-dSO. 

<«) Cn dsgam v. JKsptnett, Cowp.432; 
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Owriwrr V. MarOmU, f M. 4k M. 138; 
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goods hUowB. See Qwieii f ir. a m ine s, 
iB.ScP.tlM. 
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the goods is vested (a); whicb«wi]l have the effect of indemnifying 
the sheriff In making a return of nulla bona {b)^ or wilt mitigate the 
damages in an action of trespass, if behave seized and sold the goods (c). 
The Court will not set aside siuh an inquisition {d). In a late case, 
where D., having given a cognovft for 357/. mortgaged certain premises 
as a security fur the payment of that sum and the costs of the judg- 
ment, and all other costs and charges whatsoever attending the saipe; 
and the mortgagee having levied execution, D. sthted that certain goods 
levied were not his property, and the sheritf by inquisition having as- 
certained that they were, the mortgagee was liolden entitled to claim 
of D. the costs of the inquisition, if he had paid them to tlicsherifr(e). 

Upon the same principle, the sheriff cannot seize tlie goods of a 
party who has previously become bankrupt; because the goods in that 
case belong, not to the bankrupt, but to hU assignees (/); and if, in 
such case, the seizure of the goods under the writ, and the act of bank- 
ruptcy, happen on the same day, it is open to inquire at what time of 
I the day they took place, respectively; and if the goods were actually 
seized before the act of bankruptcy, the execution will be valid, and 
the goods may in general be sold at any time, to satisfy the judg- 
ment (^'). Hut, in general, if seized after the act of bankruptcy, al- 
though sold before the issuing of the commission (//); q|f if the exe- 
cution he fraudulent or collusive, as for instance, if, upon a writ of 
execution sued out before an act of bankruptcy committed, a warrant 
be made out, directed to the defeiidanfs own shopman, who takes 
t possession and conducts the business as usual (but without the inter- 
ference of the defendant), and on the day after the defendant commits 
an act of bankruptcy (i), or if the warrant be made out to a sberifl'V 
officer, but he be directed by the plaintiff not to sell, but merely to 
leave a man in possession, and the defendant be allowed to carry on 
his trade in the house as usual for some months, until he become bank- 
rupt (j), or the like; in these cases the goods seized will pass to the 
assignees under the assignment, notwithstanding the execution (A'). 
Executions, however, levied two calendar months previously to a com- 
mission of bankrupt being sued out, are valid, notwithstanding a prior 
act of bankruptcy, provided the parties at whose suit they are levied 
had no notice of the prior act of bankruptcy at the time of levying 
them;«(6 G. 4, r. 16, s. 81 ) (/); or even if the commission be sued out 
sooner, yet the sheriff is not liable to any acdoii for executing the writ, 
if at the time he executed it he had no notice of the act of bank- 
ruptcy (w). This 81st section applies to all executions, and is not, it 


la) Ilni. Abr. TnHpaw* Keilw. 
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seems, aflTected by the 108th section, Under a fi-fa, upon a 
judgment founded on a warrant of attorney, the sheriff seized at 11 
o’clock on the 13th of August; a commission o( bankrupt issued 
against the debtor at a later hour, ot^ the 13th October, In the same 
year: the sale took place subsequently to the issuing of the commis- 
sion : it was held, Ist, that the seizure was a ** levying*’ within the 
above 8 1st section; 2ndly, that more than two months had elapsed 
between the seizure and the issuing of the commission; and, Srdly, 
that the execution was not within the 108th section, infra (n). Exe- 
cutions upon judgn^nts entered up on warrants of attorney or cogno- 
vitSf arc, by the 3 W, 4, c. 39, #. 2, declared void M against the assig- 
nees under a commission of bankrupt ogainst the defendant, unless 
Kiich warrant of attorney, or a copy thereof, or such cognovit respec- 
tively have been filed, in the manner poipted out by the statute within 
twenty-one days from the day of the execution thereof, or unless judg- 
ment be signed and execution issued witliin the same time; (see post, 
yof, 2, linok 2, Purl 4, Chap. 1); and the second section of this act 
is not repealed by tlie 6 G. 4, c. IG, «. 81 ; therefore, where the war- 
rant of ciitorney was not filed as directed by the 3 G. 4, r. 39, and ex- 
ecution tssnod after ati act of bankruptcy, but more than two months 
hefiire the eooiniisi>ion issued, it was held not to be a case within thfe 
fi O. 4, c. 1 G, .f. 8 1; but whether it would have been within the secdon, 
if execution had been executed before any act of bankruptcy, has not 
been dec i>ied (o). 

By the 108ib section of the bankrupt act, 6 G, 4,c. 16, “no creditor 
having sectirity for his debt, or having made any attachment in Lon- 
don, or any other place, by virtue of any custom there used, of the 
goods and chattels of the bankrupt, shall receive upon any such secu- 
rity or attachment more than a rateable part of such debt, except 
in respect of any execution or extent served and levied, by seizure 
upon, or any mortgage of, or lien upon, any part of the property of 
i«uch bankrupt before the bankruptcy; provided that no creditor, 
though for a valuable consideration, who shall sue out execution upon 
any judgment obtained by default, confession, or nil dicit, shall avail 
himself of such execution to the prejiidrce of other fair creditors, but 
shall be paid rateably with such creditors/' This section of the statute 
is materially altered by the recent provision of the I W. 4, c. f, s. 7, 
whereby “ no judgment signed or execution issued after the passing 
of this act, (llth of March, 1831), on a cognovit actionem signed after 
declaration filed or delivered, or judgment by default, confetsiaM, or 
nil dicit, according to the practice of the Court in any action cxnn- 
menced adversely, and not by colluslop, for the purpose of fraudulent 
preference, shall be deemed or taken to be within the provtiion of the 
0 G, 4, c. IG, «. 108.” This does not, however, it seems, extend to 
judgments or executions on warrants of attorney (p), oe cognovits^ 9ec. 
where the action was not commenced adversely, ^fore this statute 
of 1 IF. 4, where the creditor entered up judgment under a warrant 
of attorney, issued a and took from the sherifiT before the bank- 

ChUtjf, I Bur. 2i>; Ijse ▼. 15 East, (a) Godson, v. Honchuiry, 1 N. & M . 

350. .See Bolnut v. Hutton, 1 C. 3; M. 53, 4 B. & Adot 355, S. i 
203, a M. Scott. 1, 3C. & J. 19, S. C. (o) nUson v.f^hUtaker, 1 M. & M. 8. 

A writ of error Is now pending in tfae tp) Crosfieid v. Sftatdiy, 4 B. Sc Adid. 

House of Lords In this case. 87* 
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niptey a bill of tale of the goods seized, it was held, in an action of 
troTer brought by the creditor against the assignees, that the seizure 
and sale being perfect and complete before the act of bankruptcy, the 
creditor was in fact paid, and ijierefore was not at the time of bank- 
ruptcy, a ** creditor having security*’ within the meaning of the 108th 
section {q); and although the act of bankibptcy be committed before 
the return of the writ (r). But, if the^act of bankruptcy b commit- 
ted before the sale, it is the duty of the sherid; having notice of the 
bankruptcy, to pay the amount to the assignees, and if afterwards paid 
over to the execution creditor, the sheriff will be liable to an action 
by the assignees, Ibr money had and received (j). But the Court of 
King's Bench will not interfere In a summary way, by motion, to 
<x>mpel the shcrifT to pay over the proceeds of the sale to the assig- 
nees (f). The above 108th section applies only to such executions 
as are not within the protection of the Slst section, ante, 394, that is, 
sucli executions as have been levied less than two months before the 
issuing of the commis^on (u). 

If the writ be executed upon goods which the bankrupt has ac- 
quired since his bankruptcy, though upon a Judgment in respect of a 
debt proveable under the commission, the execution will be valid if 
the bankrupt's certificate be not then signed and allowed (v). Yet 
if it be allowed at any lime before the goods are sold, the Court will 
order them to be restored, upon motion (u/). And in a late case, where 
the after-acquired goods of a certificated bankrupt had been taken in 
execution for a debt which might have been proved under the com- 
mission, the Court, on motion, set aside the and refused to put 

the bankrupt to an audiid quereid, though it was stated on behalf of 
the creditor, that the bankruptcy was collusive, and that, in an action 
by the assignees, a Jury had found against the plaintiflTs as to the fact 
of the trading («), But in another esse, the Court put the defendant 
to an amdiid quereld (y}« As to the execution against the future ef- 
fects of a bankrupt, who has twice become so, see post^ Voh 2, 688. 

By the 7 0. 4, c. 57, s, 33, it Is enacted, tiiat the 3 G. 4, c. 39, 
(onlc, 395), shall extend to the provisional or other assignee of every 
prisoner, who shall, after the expiration of twenty-one days next after 
his execution of such warrant of attorney, or giving of such cognovit 
Qtiiimim as therein mentioned, apply by petition to the insolvent 
court for his discharge as if such act had been expressly therein en- 
acted; and eve^y such warrant of attorney, and judgment, and exe- 
cutiim thereon, and every such cognovit cmlioncin, and Judgment en- 
terea up thereon, and execution taken out on such Judgment, as are 
declared by that act tabe firaodulent and void against the asngnees 
mentioned therein, sh(^ be deemed equally fraudulent and void against 
theprovhional or other aaid(|nec of such prisoner, appointed under the 
Inaolvent act, and who shall be entitled to recover back and receive. 
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for the use of the creditors of such ^prisoner, the monies levied and 
eflfects seized under or by virtue of any such judgment or execution. 

By sect. 34 of 7 G. 4, c. 57, no execution under a warrant of attor* 
i^y or cognovit shall be available i^inst the goods of an insolvent 
after the cuminenrcment of his imprSonment. And it has been held 
that the sherid* will be liable in trover for selling, after notice of assign- 
rnent to the provisional assignee, the goods of an insolvent taken in exe- 
cution under a judgtifbnC on cognovit alter the commencement of the 
insolvent's imprisonment, but before the assignment (z). 

Under aji.ja. against one of two partners, the sheriff may seize the 
goods of both, and sell the defendant's undivided moiety in them ; fin 
which case, the vendee will be tenant in common with the other part- 
ner («). 

If there be two or more defendants, and one of them dieaf^er final 
Judgment, and before execution executed, the writ should in form be 
;igaiiist all, but it can be executed on the goods of the survivors only(5); 
or, upon suggesting the death upon the roll, the writ may be against 
the survivors alone (c). 

As to execution, after the death of a sole plaintiff or defendant, see 
ante, 377, post, rol,2, 879. 

As to excLMition upon the goods of an ambassador or his servant, 
Xrc. see ante, (5(5. 

No goods or chattels, hciiig in or upon any messuage, lands, See., 
wliicU are leased for life, term of years, at will, or otherwise, shall be 
liable to be taken in execution, unless the petty at whose suit the writ 
of execution is sued out shall, before the removal of such goods, pay 
unto the landlord (d) of the said premises all the rent due for the 
same (<^), fiot exceeding one year’s rent; and the sheriff shall there- 
upon proceed to levy as well the money so paid for rent, as the exe- 
cution money. (3 r. 14, s. 1). Provided that nothing in this act 
shall be construed to extend to the levying or recovering of any debts, 
&c- due to the king. {Id. i. 8). According to this statute the sheriff 
is not hound to take the goods in execution, unless the plaintiff in the 
action, before the removal of such goods, pays the landlord the rent 
due to the extent of one year's arrears at the time of the levy (/). If 
the sheriff remove any part of the goods without tho rent due ii tbUS 
t>aid, he will be liable (g). The landlord’s remedy ogalnst^e she- 
riff, under this act, is either by special action on the case (A), or by 
raotiou to the Court. If the landlord moves the Court, they might 
stay the proceedings, on the sheriff paying over tbe proceeds of the 
sale, which they would not do if the landlord brought an aettoo (i). 
Formerly it was Holden, that, to entitle the landlord to either remedy, 
he must have made a demand and given notice to the sheriff of the 
rent due, before the goods were removed 0‘) ^ but this has since been 
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d#olMI otlitrwiir; md a notiea to the sheriff; even after the removal 
oCiha g aa ds » p r o vided it be before he has actually paid over the money, 
will be sttflcient to ground a motion to the Court {k ) : and, in the 
caae of an action. It Is not neces^ry to prove even a notice ; if It can 
be shewn that the sheriff or his officer knew, previously to the re- 
moval of the goods, that there was rent due to the landlord. It will be 
sufficient (i). A Idil of sale by the sheriff is deemed a removal of 
the goods within the meaning of the aet''(«i); but, unless there be 
euch bill of sale or removal, as, if the defendant pay the debt before 
the goods ere sold, or the like, the landlord has no claim upon the 
sheriff (n). So, if there be any irregularity in the execution of the 
writ, so as to render it void (e), or If the landlord accept the under- 
taking of a third person for the rent, although it should afterwards 
turn out to be void (p), the sheriff Is not liable to the landlord. So, 
if two years’ rent be due, and one year's rent be paid under one ex- 
ecution, the landlord cannot claim the second year's rent under a se- 
cond ex ecu don ( 9 ). 'Nor can the landlord claim for more rent than 
was due at the time the goods were first taken possession of under the 
wnt(r). And where growing corn Is taken in execution, and the 
landlord It paid a year’s rent out of it, he cannot afterwards distrain 
the same com for rent subsequently accruing dtte (*). The statute 
also must be understood as extending only to the immediate landlord; 
and therefore It has been holden that a ground landlord has no claim 
for his rent, under an execution against the under-lessee (f)* Where 
the sheriff has seised under a^/o. and afterwards receives notice be- 
fore sale of the landlord's clslm for rent In arrear, and afterwards a flat 
of bankruptcy issues, the assignees are entitled to the goods, unless the 
landloird has made a distress far rent (a). The landlord is not obliged 
to pay the sheriff poundage on the amount of the rent levied by him (t;). 

The king’a taxes due at the time of the seixure to the extent of one 
year's arreon, most be paid by the sberiff to the collector. (43 G, 3 , 
e. 0 ff,e. 37). 

Bc^des the amount of the debt, the sheriff also levies his poundage 
and expenses, as mentioned cmie, 386. If any surplus remain, the 
sheriff is not bound to search for the defendant in order to pay it to 
lum» hut he asay retidn It In his hands until It be demanded (tv). 

The mle or asslggjpnent by the sheriff of the goods or chattels of the 
defendant taken on a conveys an Indefeasible title to a tend fide 
vendee; so muc^p, tn», if the writ be afterwards vacated, the de- 
fendant shall noMa restored to his goods (x). But, if the writ were 
iMdd, as Issuing from a court not having Jurisdiction, or If the goods 


were the goods of a strai%er and not of the defendant, the sale of the 
sheriff would convey no pfapeity (y). 

m MS. H. imo; Amm V. oAistt, 881. 
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A bond to the sheriff conditioned to pay the money into Court at 
the return of \\\efi,fa, (m), or to indemnify the sheriff from any pro- 
ceedings for liis return to tlie »vrif, though a false return (le), or for 
any irregularity in oxccuiirig it(.i), is valid; notwithstanding the 
slat. 2d It. 0, c. 1), relative to bonds m sheriffs. 

The defendant, instead of allowing the writ to be executed on his 
gof>ds, may pay the debt and costs, &rc. to the officer; and this 
will be deemed a good payment to the plaintiff* (,y) ; and the she- 
riff's thily on a Ji.fa, in this respect differs from his duty on a ca.sa. 
If the .diei iff seize or sell the goods after a tender of the debt and 
costs, be would, it seems, be ii trespasser (?). 

From tvhdt time it hunt a ticftwlaul's property ^ and priority of 
trri/s. j As to tliis see ante, d7t>. 


IVhi'H and how returned,] We have already noticed {anle^ 383) 
when atnl bow the sheriff may be compelled to return the writ 
of execution in general, and how the reiurn is to be made. The ex- 
ecution may be good, although the writ be not returned (a) ; and it 
is a suilicitmt justifK’ation to the sheriff in an action of trespass for 
taking tlie defendant’s goods, to plead that he took them by virtue of 
the Ji.fa., without shewitig it returned (h) ; therefore, it is not usual 
for the sheritf to return wiits of f. fa , unless ruled to do so. (See 
ante, 3S3). Where ixjt.fa. is sued out merely to warrant a testatum 
writ, the attorney may return it (c) ; although in prac tice it is usuul 
to take it to the she ritt 's office for that purpose. 

As to how the sherilf should act in the case of adverse claims, see 
postf Ful. 2, 1 took Part I, Ffwip. 11, 

The sheriff should make a true return ; if the return he untrue, 
the ]ilaintiff may inainC.iin an action against him for his false re- 
turn (rf). In such action the sheriff cannot go into circumstantial 
evidence ta impeach the jiidgmeut on the ground of fraud. (e). As 
to how fir the reiurii is conclusive between the parties, or »ui (ho 
sheriff, see ante, 3S.>. If the defendant has no goods in the sheriff's 
bailiwick, or the sheriff has not been informed that he ha.>> any, he 
should rettirn nnlta bona ( f). If he has scizetl and sold goods (o the 
amount of the sum to be levied, he must rctnrw that he has levied, 
and that he has the money ready, &c. (g). If the goods sold are 
not sufficient to.satii,fy the whole sum to he levied, he should return 
fieri fieri as to so much, and nuUa bona as to the retidue (//). If lie 
has taken goods but cannot sell them, he should return that fact, and 
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that the goods remain in his hands for want of buyers. See further 
as to this return^ and the writ of venditioni exponas^ infra. When 
the defendant has goods, but the plaintiff is prevented from taking 
them, by the allowance of a writ of error, he should not return 
bona^ but should return tne fact of a writ of error having been 
sued out and allowed, as a cause vfor not levying them (7t). He 
cannot return a rescue, (/fn/e, 384). As to his return of mandavi 
batlivo, see ante^ 384. As to his return to^ a fi. fa, against an 
executor, ace post, Vol, 2, Book 3, Part 2, Chap. 5, 2 ; to a fi. 

fa. against a clergyman, see post^ roL 2, Book 3, Part 2, Chap. 
]3. 

Poundage and Expenses,^] As to these, see ante, 385, 386. 

What writs may issue after it, 4*^.] If nulia bona he returned, tiie 
party may sue out an alias. See, or testatum, as mentioned ante, 
375, 376. Or, if the sheriff have levied part of the debt, the plain- 
tiff, upon the writ being returned, may sue out a fieri facias for the 
residue (t). When the sheriff levies only part, you must get the writ 
returned (by ruling or obtaining a Judge’s order on the slieriff to do 
so, if he will not do it voluntarily), before you can sue out any writ 
for the residue ; because the second writ recites the first, and the 
sheriff’s return to it. (Attic, 376). 

If the sheriff return that he has taken goods, but that they re- 
main on his hands for want of buyers, you must then sue out a writ 
of venditioni expofias, in order to compel a sale of the goods (J), 
Engross it on a plain piece of parchment ; get it scaled, pay 7d. 
Then leave it tit the sheriff* s office, to be returned. If goods to tlie 
amount of part of the debt only be seized under the fieri facias, 
and the above return be made, the plaintiff may have a venditioni 
exponas for that part, and txfi.fa. for the residue, in one writ (A*). 
And it is in general prudent to sue out this writ without delay; for. 
where the sheriff made his return to the fi. fa, in Miclinelmas term, 
and the plaintiff did not sue out the venditioni exponas until the 
Trinity terra following, and in the mean time the goods were 
seized under an extent, the Court held that the sheriff was not 
coiiipeltuble to make good the loss, although the delay was occa- 
sioned indulgence given to the deiendant, by the advice and with 
the concurrence of the sheriff’s officer (/). If an act of bank- 
ruptcy of the defendant was committed prior to the seizure on 
the/r. /c/., the sheriff is not concluded by his return of the goods re 
n>a*mi»\g in hi:» hands for want of buyers (in). After the delivery t>f 
the tft^’niiitiani exponas to the sheriff, he is bound to s-cll the good's, 
ami have the money in Court on the return day of the writ (n) ; and 
he cannot u second time return that the goods remain in his hands 

(*> Clegftmnrn v. DeMtftfrm, 3 Moore, <k) See the form. C hit. Forms. 

83, Oow, tm, S. Sec a form. Chit. (/) Rujihm v. Haffida, 3 B. & Aid. 2f>4. 
Forms. I Chit. Rro.613, S. C.; ClutterturJc \ . 
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ana of eendiHoni exponas to a county (e> Cmtmerxm ▼. Repnokis, Cowp. 400. 
palatine. Id. 278. r w 
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for want of buyers; although, if he do make such a return, the 
Court will not on that account grant an attachment against him (o). 
But the proper way of proceeding, if the sheriff do not sell and pay 
over the money on or before the return of the venditioni^ is to sue 
out a distringas against him, directed to the coroner ; and if he do 
not sell the goods, and pay over the money, before the return of that 
writ, he shall ibrfeit^issues to the Amount of the debt (p). If there 
has been laches on the part of the plainiiff, or collusion between him 
and the officer, the Court will not grant the distringas {t]). In 
making sale of goods under a venditioni exponas, the sheriff is not 
bound by the value set upon the goods in liis return to the fi^fa, (r); 
but otherwise, it they be rescued from him, or the like, so that he 
cannot make sale of them (.v). 

Where a shcritl'gocs out of office, aAer returning that he has levied, 
but that the goods remain in his hands for want of buyers, instead of 
suing out n venditioni exfiOTias, the plaintiff may sue out a distringas 
nuper vicccomilem, directed to the present sheriff, commanding him to 
distrain the late sheriff to sell the goods (/). Or if only a part of the 
goods were seized under the first writ, the plaintiff may have a 
distringas for that part, and a/, fti, for the residue, in one writ(w). 
The former sheriti must thereupon sell the goods and pay over the 
money, otherwise he will forfeit issues to the amount of the debt(t^h 
VVhere on the distringas the new sheriff returned that he had dis- 
trained issues to the value of 40s,, and in consequence of the delay 
further costs had been incurred, the Court increased the issues to 
100/. to meet the costs incurred (w). 

After nulla bona returned to the plaintiff nrjay sue out an 

elegit. So, if fieri fed he returned as to part, the plaintiff may sue 
<»ut an elegit for the residue {x). 

xXfter nulla bona returned to a fi>fa,, the plaintiff may sue out a 
ra, sa, in all cases where a ca. sa, can be adopted in the first insUnre. 
So, if fieri feci be returned as to part, the plaintiff may sue out u 
ca, sa, tor tlie residue (y). 


How far a discharge of judgmenL'] If the sheriff has taken goods 
to the amount of the suiri to be levied, the defendant is discharged 
from the judgment and all further execution, although the shisriffdoes 
not satisfy the plaintiff (2) ; or, as we have already seen, ante, 370, if 
the sheriff has levied any goods to the amount of part of the debt, 
no further execution can issue until the writ offi.fa, is returned^ But 
one defendant is not discharged by a mere seizure of the goods of a 
co-defendant ; for it is no satisfaction (o). 


(o) Ixsidrr V. Danvers, 1 B. dc P. 

(p) Xbatincl. 47n. 

Hu^ou V. Hatfidd, eupra, n. (0# 
(/•) Charter v. Prefer , C'ro. El. AIJB; 
Sip V. Finch, Cro.Jac.5ir>; <]k>db. 270; 
but sec 2 Show. 8y. 

{s) aerk V. tVitfiers, 2 Ld. lUyin-Kf?*- 
See ante, 391. 

{ri Cterk V. fVUhere, f» Mod. 299; 2 
Saund. 47// and sec lA East, TH- tiee 
the form, Chlt» Forma. 


<w) See the form. Chit. Forms. 

(r) Cterk v. mthers, « Mod. 20A. 
iw) JViitipm V. ktorgun, 4 B. Ac Aid. 
iika. 

(jr) See the form, Chlit^y^Hms; and 
of the entry on the roll, id. 

(p) See the form, Chjt. Forms. 

{Z} Sdif V. F<ndk,2rail. Rep. 37> Cro. 

JSkC.Al4 S. C> ' 

(a) tiifke V. Mercer, 2Show. 394. 
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Remedy for tJie amount leviedil As soon as the sheriff seizes goods, 
&c., under a writ of execution, the defendant is thereby absolutely 
discharged to the extent of the levy, whether the sheriff ever sell the 
goods or return the writ, or not (/»), or even although they afterwards 
be rescued from him (r); and he may plead this to a scire facias: 
or, if another writ be sued out against him for the same debt, he may 
be relieved by auditd qucreld (d), dr upon motion. But if two be jointly 
and severally bound by a bond or otherwise, and an action is brought 
and execution issued against one of them, and his goods be seized but 
not sold, this will not discharge the other obligor, because it is no ac- 
tual satisfaction (c). Immediately upon the seizure, the sheriff ac- 
quires such a special property in the goods, that he may maintain 
trover or trespass against any person who takes them (/). The sheriff 
is consequently liable to the plaintiff for tbc amount of the levy; and 
it may be recovered from him either by application to the court 
or by action of debt, account, or assumpsit (A), to which action it 
seems tiie statute of limitations cannot he pleaded (<). But, if the ac- 
tion be brought before the money has been demanded of the sheriff, 
the court, upon application of the sheriff, will stay tbc proceedings, 
upon payment of the money levied, without costs (4‘)* And it seems 
such action ought not to be brought before the return of the writ (/). 
Ill such action the sheriff may deduct his poundage (m). An action 
on the case does not lie against the sheriff (who has not been ruled 
to return the writ) fur neglecting to have the money in court accord- 
ing to the exigency of the ft* fa, (a). Where the plaintilf bad appointed 
a special bailiff to manage the sale of goods under aji^fn., It was held 
the sheriff was discharged (o). 

Contribution,'] As to this, see oa/e, *188. 

Irregular execution,] As to this, see a«/c, 388. 


Restiiulion,] As to this, see ante, 388. 


3. ElcgU, 

IVhat, and form of] By stnt. ff^estm. 2 (13 Ed, 1), c, 18, ** where 
a debt ds recovered or acknowledged in the king’s court, or da- 
mages awarded, it shall be in the election of him that sueth, to have 
njieri facias to the sheriff to levy the debt upon the lands and chat- 
tels of the debtor, or that the sheriff shall deliver to him all the chat< 


( 6 ) Toiflor V. Baker, 2 MOil. 214; 2 
Dae. Ahr. KxecuUoii, (D). 

<r) 2 Saund. 34 a. 

(d> W. Jon. 430; Ro. Abr. 5P0, iMl. 
(tf) 2 Ld. Raym. 

if) 2 Saund. 47; WUfmaham v. Snow, 
1 SUi.4:)». 

«<r) Tidd. 9th ed. 1019. 

<A) W. Jon. 430; Ro. Abr. 596. 921; 
Coeiimm V. 2 Show. 79 , 2 Mod. 

212, .S. C.; Spenkr v. RifAnnl*, 2 Show. 
2 Ht, Hob. 200 , s.i:.; and see JJole v. 
Birdt* a Camp. 347* 


(i) 0«rJbwm 2 Show. 79; 2 

Dae. Abr. Execution, ( D>. 

</:) Jffffiariett v. Sheppard, 3 B. S? Aid. 
090. 

(/) Per Perkr, J,; see MurUmd v. 
PettaSi, H B. 5r t‘rcs. 727 
(m ) ti/ftngriU v. Joue*, 1 Stark. .34<;. 
(o) AforfaUMl V. I Stark. Hep. 

00 PaBUter v. PamiHer, TIdd, 9lh 
ed. 1019; 1 Chit . Rep. (}14»n.; Higgins 
v,M*Adam,3Y,St3,lA, 
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Wfien and how sued out^ 

tels of the debtor (saving his oxen and beasts of his plough), and the 
one-half of the land, until the debt be levied, upon n reasonable price 
or extent.** From the election given to the plaintiff by this statute, 
and from the entry of the award of Shis execution on the roll, ** quod 
elcgit sibi exerutionem^** &c., the writ of vIvgU derives its name (p). 
It may be sued out against the deCendaiit, or, after his death, against 
his heir and terretenAiits. 

As to the direction, teste^ and return of this writ, sec 37^^. 

The writ, like other writs of execution, must strictly pursue the judg- 
ment, and be warranted by it, see an/e, 370, ainl the instances there. 

The plaintiff may award upon the roll writs of c/c^»’i7 for the whole 
debt, into as many different counties as he pleases, without being un- 
der the necessity of suing out 7cA7«/«7n writs of ebgit, and may exe- 
cute all or any of them at his pleasure (y). 

irhcn fo be sut'f/ out,'] As to this in general, see ante, 374. It 
seems that this writ may he sued mil even after a year from the sign- 
ing of the judgment, without a 6cire facias, by awarding an rtegit on 
the roll as of a previous term, and coiuinni ng it by rirrromrs non 
viisit breve, to the term of which the elegit is tested (r); but this 
seems questionable ; and it is safest to sue nut the eirgif within the 
year; and if not in tended to be then executed, let it be returned and 
filed within the year, as in other cases of writs of execution, and after- 
wards continued down on the roll, to the term of which the elcgit, 
intended to be executed, Irears teste. {See ante^ 374). Or if the year 
have elapsed, without any writ of execution being sued out, you tuny 
revive the judgment by scire facias {see Jo/. 2, BookW, Part 1, Chap.Z), 
and then sue out au cbgit. 

How sued out and indorsed.^ Engross (he writ on a plain piece of 
parchment ; get it scaled, pag 7 d. ; or, for a non omittas. Is. 2d. It need 
not be signed. At the time you get the writ sealed, you must produce 
to the sealer of the writs the postea, judgment-paper, or inquisition. 
(/£. //. 2 /r. 4, r. 73 ; It, If, 2 3 O. 4). Indorse it to levy the 

debt, (IJ-c, as directed ante, 3110 ; indorse on it also the defendants ad- 

dition and place of abode, or such other description of him gs you are 
enabled to give (/£. //. 2 & 3 G. 4) (s), and deliver it to the slseriff 
or officer to execute. 

iVhen, where, and how executed?^ As to when and where writs of 
execution may in general be executed, see ante, 380, 3tSl ; as to how 
far doors may be broken open, see ante, 381 ; as to the necessity for 
producing the warrant, see ante, 382. 

(p) See fonns of the writ. Chit. (r) See Seymour v. OreenviU, Carth, 
Fornuu 283; Tidd, llOi* 

<«) See the form of this sward upon is) See Clarke v. Faimer, UB.Sf Ctl*. 
the roll. Chit. Forms. 133* 
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• 

Upon the receipt of the elegU^ the sherifT must impanel a jury, 
who are to inquire of all the goods and chattels of the debtor, and 
appraise the same, and also to inquire as to his lands and tenements ; 
and upon such inquisition had, tlie sherilBf is to deliver all the goods 
and chattels (excepting beasts of the plough) and a moiety of the 
lands, to the plaintilT, and must return the writ, in order that the in- 
quisition may be recorded in the Court on? of which the elegit 
Issued (a). The inquisition must find the lands, with certainty ; the 
place and county where they lie, and where the inquisition is 
taken (x ) ; the estiitc the defendant has in them ( //) ; whether seised 
in severalty, or us joint tenant, or tenant in common ( 2 :) ; and their 
value (a). If there be no lands, the shcrifF need not return the in- 
quisition (b). 

If the goods be sufltcient to satisfy the judgment, the sheriff must 
not extend the lands (e), but merely deliver the goods to the plain- 
tiff, at the value set upon them by the jury. Hut if the goods alone 
be insuflieiriit, a moiety of the lands, after being valued by the jury, 
must be set out by the slieriff by metes and bounds, and delivered to 
the ]daintilf (d). If he deliver more or less than a moiety (e), or do 
not set it out by metes and bounds (/), the execution will be void. He 
IS not bound, however, to set out a moiety of each particular tene- 
ment or firm ; but only certain tenements, &c., making in value a 
moiety of the whole (g). If two persons have judgment against 
a defendant, and one of them have a moiety of the defendant's 
lands delivered to liiin upon an e/egiV, the other, upon suing out 
an efrgit afterwards, can only have a moiety of the moiety which 
remained to the defendant {h ) ; and if more than a moiety of the 
residue he extended under the second writ, the inquisition will he 
void (i). But if one person have the two judgments, and sue out two 
elegits during the same term ; on one rirgif he shall have a moiety 
of the defendant's lands, and the entire of the other moiety on the 
other vlegU, and not merely a moiety of a moiety (A*). The sheriff 
delivers only legal possession of the lands ; the actual xiossession must 
be obtained in an action of ejectment (/). 

A term of years may either be extended, that is, a moiety thereof 
may be tivered to the plaintiff at an extended annual value, as part 
of the lands of the defendant ; or the entire of it may be delivered to 
the plaintiff, as part of the defendant's chattel property, the jury 


8 Ihic. Abr. Kxcrutlon, (!'. 8); 
Co. LU.3ll!).b.; 8 Inst- Dy. loo; 
fiCo.74ab;aAt«*. 3t». 

<r) l>y. 

{If} See Moore, a 
Hut. Ifi; Urownl. 

tit) v. Maltrrmrk, Cro. Oar. 

ib) StimehwiM V. KtveH, 8 Str. 074. 
See poff, 4t^ 

8 Inst 

td) SpamMv v. MatirrMickt Cro- Car. 

:n8. 


(I*) /Irrry v. Whether, 1 Sid- 91, 2.19: 
Puitin V. P«r6#*rA-, 8 Salk. 5#53, 2 Ld. 
Rayin. 7 IH, S. C. 

(/) ThtOen V. liirklterk, t^rth. 4!i3; 
Varruff v. Durrant, 1 B. 4c Aid. 40. 
lir) Ik*n V. Af/9ngtlun» K<jH Doug. 

473 . 

(A) Huit V. Ctyjvft. Cm. El. 48.'!. 

(i> V. Jtyrtes, 3 D. S: R. 603, 8 

B.ikC. 2:i2, K,C. 

(Xr> Hanlr.83. 

(/> Ri men V. Rrrers, 3 l>OUg. 473, 3 
Keb.843; rojdor v. CWcr, 3 T. R. 295. 
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having 6rst appraised it at a gross sugi (m)» But, even in the latter 
case, the defendant may, if he wish it, save the term, by tendering 
the sum at which it has been appraisedt at any time before delivery, 
or, it is said, even afterwards by a tender in Court (w) ; if delivered 
to the plaimilf, after such tender the defendant may be relieved 

by audiid qucrclUi or by application to the Conrt. Whether ex* 
tended as lands, or appraised and ^lelivered as chattel, the inquisi- 
tion, in hoth cases, hfii ])<irtieiiiarly in the former, should find the 
cumnienceinent and duration of the term with cerrainty (o). 

The sherilf may extend, under an e/cif/7, lands in anticnt dc- 
mesne (p), or rout < harges (y), or estates held in trust for the defen- 
dant. (21) C, 2, e. 3, .V. 10). IJiit copyholds cannot he extended (r) ; 
nor even a term for years of co})yhold lands, made by licence of the 
lords (a) ; not a mere rent seek (/; ; nor, it seems, an advowson in 
gross (k); nor the glebe of a parsonage or vicarage, nor a ebnreb- 
yard(r) ; although it is said that the lands of a bisliop may be ex- 
tended (/y). Tin* sheriff, however, cannot extend, under an rtegU, 
any tenement which cannot be granted over; sncl) as the oHicc of 
filacer or tlie like* But, if the slierilf extend lands, cVc. not ex- 
tendible by law, and also extend lantls vvliich are extetniible, the in- 
quisition may be good as to the latter* though b.id as t(» the former (u). 

If jiidgint nt l>e obtained again\t two, and one of tin ni die heiore 
execution, the judgment survives as to the personalty, hut not an to 
the lenity; that is, the judgnicnt binds the gootls of the survivor 
only, hut it binds the lands litJth <if the .survivor and of (he deceased. 
Therefore, if you intend to proceed iii the personalty, you musthavtf 
your fi,fu. executed upon (he good" of the survivor alone, as men- 
tioned ante^ 397; but, if in the realty, then, altera jrci’rc/rtciaA against 
the survivor, and the heir and terretenants of the deceased, the 
plaintiff may sue out an tdvgiC against them (for be cannot proceed 
in the realty against the survivor alone), and thereupon extend the 
lands of the deceased as well as tho^e of the survivor (fi). Hut it is 
said, that, if all the defendants die, and one leave lands and the Others 
not, the plaintiif may sue out an efagit against the heir and terre<^ 
tenants of him who left the lands, alone. 

Although the .statute says that the plaintiff shall hold the lands 
“ as his freehold,'* yet the tenant by ekgit has not a freehold, but a 
chattel inteicst only, which goes (o his executors (c). The plaintiff 


{m) 2 InsU .TiA; H Co. 171 i Dalt. 137* 
<n) 2 Saund. r. 

(«) Id; l\itmer V, Humphrry,i'TO» KL 
584 : 4 Co. 74; t;Ub. Execution, rci. 

ip) Caxv, Banuit^, Hob. 47* Moore, 
8li, Brownl. 2 :h, 4 Inst. 270, 2 liut. 
W- 

(V> Afortin v. WUk», Moore, .12. 

(r) Morris v. Jottst, 3 D. R. (j03, 2 
B. Sc C. 232, S. C., 3 Co. 0. Co. Copyh. 
140, 1 Ro. Abr. 888. 

(a) 1 Ro. Abr. 888. 


(f) V. Mmih, Cro. El. 058, 3 

Co. 9. 

(u) Glib. Execution, 39; but tee 3 
P. Wms. 401. 

(а) cnib. Execution, 40; Jenk. 207. 
ip) f)aU* 13*;. 

(i) ny- 7- 

{a) Morris v. Jonest 3 D. & R. 8U3, 2 
B..5e Cros. 242, .S. C. 

(б) 2 ^;;auluL 5(fi>» (n. 4). 

Co. Liu 42 . 43 ; 2 lust. 3 U 8 , 2 Bl 
Com, iol. 
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may enter and take possession .under the elegit ; but, if he cannot do 
so 'without force, then he liad better proceed by ejectment. 

If tenant by elegit be evicted before the debt be wholly levied, he 
shall recover it again by writ of novel disseisin, aiitl after that by 
writ of redisseishi, if need be JVestm, 2, (13 Kd, 1), c. 18); 

or by ejectment ; or he may have a scire facias and re- extent, by 
slat. 32 IL 8, c. 5 (c/). 

From whnt time it hinds def end anCs property, and priority ofwritsJ] 
As to this see ante, 371). 

JVhen nml how returned.^ We have already noticed, ante, 383, 
when and how the sherilV may be com}>eUed to return the writ, and 
how the return is to be lujule. llnlike other writs, we have seen that 
an cle^it inn«t in all cases be returned. {Ante, 3S3). If lands have 
been extended under it, the inquisiiion must ril>o be returned and 
filed, otherwise lud (c) ; bnt where <‘hattels havi* been appraised and 
delivered to the plaint ill', the sherilf should return to the writ, that 
he delivered the goods at a rea'.onable price fixtul hy the jury {/). If 
any objection be inteiuled to be made to the inquisition, for mutter 
extrinsic, it must l»e made before the inquisition is filed (^^), 

Poundage and e.r/Hv/,?CA’.] As to these see anle, 385, 386. 

ir/iat. tvriis may issue after /7.*] If no land be extended upon an 
elegit, the plaintitf may, of course, have an elegit into another 
county (/<}; or even if lands be extended upon the first c/c^iV, the 
plaintitf, on a suggestion that the defendant has more lauds either in 
the same or in another county, may have another r/cei’/ directed to 
the sheriff of such county (i). But where land is extended upon an 
elegii, no other writ of execution but an elegit ean be sued out 
against the defendant’s person or property, unless the plaintiff be 
evicted from the lands extended (/r). 

But if the elegit be ineffective, as, if the sheriff return that he has 
taken an in<|uisiiion of the lands, but could not deliver a moiety 
thereof, bcc iuse they were already extended, the plaintifi' may then 
have c^tccution by cci. sa. or fieri facias (/). Or, if the inquisition be 
avoided for matter intrinsic, the plaintifi* shall have a new writ of 
elegit, or a ca* sa. or fi, fa., at his option. Or, if it be void for mat- 

(#0 Spo C'o. Lit. 580. b., HitO. a.i 4 Co. (h) See form of writ. Chit. Forms. 
ORa.; Cm. Jac. :ku»; amlsectUb l,c. 25, (») x. Hob. Ho. 

b.4. Abr, 4U4; v. Fivy, Miwre, 341, 

(e) StonehouMf v. Kfren, 2Str. 1174. Sly. 454, 4.V*; and sue the form of the 

(/) By- pb 71: and III nmrg. writ, Chit. Fornw; and of the award 

See forms of the return and inqiii»b thereof tqHm the roll. Id. 
tion, Chit. Form*: of the award of the (A*) Hro. Abr. KIpcU, 1.'; 1 Ho. Abr. 
flfegji uixm the roll, and entry of re^ .4/nm.llob. 2: f v../arA:4on, Id. 

tuni and inquisition thereon* id. f»8, 2 Bulst. !i7» A Co. 87; CtxnvIeyv.lAd* 

ig) a Inst. 30H: 2 Ch. Ca, 183; but see geat, Cro. Jac. ;k?«. 

Ahoh- 1 Vent. 25il. {!) Ro. Abr. iX>5. 
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ter appcarinp^ upon the fare of if, thfen, as the plaintiff can never ob- 
tain actual pusscNsioii of the land under it, he sliould get the Court 
to vacate the writ and award another; which may he done either 
upon a suggestion of the matter, yr upon scire facias (w). So, if 
the sheriff' return ttihil to an efegit, the plaintiff may have execution 
by Ji. fa. or ca. sa. (;/), or lie may sue out another etrgit (o). Or, if 
the sheriff return ihj^t he has levied upon the goods fur part, and re- 
turn nihil as to the lands, the plaintiff may liave execution for the 
residue, cither hy ca. sa. or fieri facias (/>) ; or by another elegit (^); 
or he may have an action of debt on the judgment (r). So, although 
an vh'^it he awardeil on the roll, yet if no writ in fact issue (a*), or 
if it have issued, hut nothing In done or returned on it (/), the plain- 
tiff is not thereby precluded fruiu h.iviiig execution by ca, sa, or 
fieri fariasj if he wish it. 

In most rases, it is more advisable to sue out a fi. fa. agaimit 
the debtor’s gt)ods in the fust instance; and, if they are not suffi- 
cient t<» satisfy the debt, then to sue out an cic^it against his 
land (a). 

Ilow fhc (hfcndnnt shall recover bach his la?id,^ As soon as ih^ 
plaiiitid' sh'iil have fully sati'ttied his judgment out of the extended 
value of the laud, the defendant may recover back bis lauds from 
him, either hy an action of ejectment, or by nsci.fa. ad rehabeudam 
ierram. Or, before he has s<i satisfied hts judgment, the defendanh 
upon tendering to him in (’onrt whatever may he deficient of the 
amount of the judgment, may recover his lands hy a scire facias ad 
rehabendam terram. Forme rly, the most u^ual, and generally the 
most advisable mode for tlie recovery of the lands from the plaintiff, 
was by bill in efjfiity ; but the (’ourt will no%v, upon application, re- 
fer it to the master to ascertain the amount of the rtmis and profits 
received, .and order that if it ajipcar that the debt, A'c., is satisfied, 
possession shall he delivered to the defendant (.r). If the lands be 
recoveretl hack hy ejcriment, or sci. fa., liie plaintiH* will not be cn« 
tilled to interest on bis judgment ; but, on the other hand, he will 
have to account uiilv for ilie extended value of the land, which it 
usually very rnueh below the real value. But, if the lands lie reco- 
vered back by a suit in equity, the plaintiff will be allowed intereit 
on his judgment ; but, on the other hand, he will be obliged to ac- 
count, not for the extended value merely, hut for the actual profits 
of the land while in his possession (y). 

(m\ Soo Townwiui, 12f», laO; (./) iiUi^rnck v. Morganp 1 Lev. (12, 

2 Saund. Wi e; Ui ft 17 f ’• r. 5, s« 2; 1 Sid. 1H4, S.C, 

80 I, c. S.”*. H. 4. St‘f form of entry of (r) Id. 

quashing the i.'UjuUition f«}r defet'ts in {») Sec 2 Saund. CSc, 

it, and awaniiii;? a m-w writ, t’hit. <r> Cjmtjttnr JjnTifnvorth, 'yiiOCftepM&. 

Fomii. (n) 2 Saund. fifi (w). 

(n) v. C'ro. El. (r) Prirn v. Pameff, 6 l>. ^ R. 612, 

(o) vlwn. Hob. 2; Cro. Jac. XKf; 2 3 B.ArC:. 7:tt, «.C. 

Saund. tjBr. Uf) Waisim, 3 Atk. 617. 

(p) Hefur/n v, Prrk, 1 Str. 22G; Ijnn- Anib.620, 2 Vcs.662; Ltewes v, Morteftn, 
emitter \, Fubter, 2 lA. Raym. 1461; 3V.dtJ.3M* 

Foster v, Jackson, Hob. 6ti. 
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4. Isvvari facias, 

TVie levari facias commands the sheriff to levy or make of the 
lands and chattels of the defeiuVmt the sum recovered by tlie jutlg- 
inent (a). The shcrifT, however, is not thereby authorized to sell or 
extend the hinds, or deliver them to the creditor ; but must collect 
the debt from the issues and profits of the land, and from the sale 
of the chattels. He may therefore collect the rents from the tenants, 
cut down corn and other crops growing upon that part of the land in 
the debtor's po^ses^ioii (n), may seize and sell all the defendant’s 
goods and chattels, and all tlie beast i (even those of a stranger) (/>) 
he may find levant and cfiuchant upon the land 

Kxcepting in the case of outlawry (^/), however, this writ h is been 
completely super.'leiled in pracliee by the writ of rlcisit ; and it 
would he useless, therefore, to tri*al further of it in this place. 


5. Capias ad sntisfavicjidum, 

IVhat^ and ivhen it //V.y.] This writ commands the sheriif to lakt 
the body of the defendant, and him safely keepi so that be may have 
his body in Court on the return day, to satisfy the pluiiititf. It may 
b«» eonsidered as a general rule that this writ will lie in all cases w here 
a writ of might have been ii*«ed as the process to bring the 

defendant before the Court. And it makes no difference in ibis re- 
spect, wbetheV the defendant were, or could have been, holden to 
bail in the action or not, w ith the exception of a few* cases which shall 
pre.sently be noticed. Therefore, bail may be taken in execution 
upon a CO. sa, (c), although they could not be holden to bail, ^ 

70), So an infant (/), or feme covert, may betaken on u ca, .\a. ; and 
if a va, sa, be sued out again>t btisband and wife, the wift* may be 
taken on it; and the Court will not discharge her .!/), imle.%s she has 
no separate property out of which the demand can he satisfied, or 
where there appears to be collu.sioii between the husband and the 
plaintiff to keep her in ctistody (A) ; the general rule being that the 
wife shall be discharged, if in custody, before execution, but not nfee r 
it 

An atvorncy, or officer of the Court, though Itc could not be ar- 


te) See the form of the writ, 10 
Went. 340, TUId*a Forms. 

(Cl) OixlU 200, Plowd. 441 a; Flncht 
101 ; Comb. 470; 2 Insl. 4&'t. 

(It) Uritfon v. Vde, 1 Salk. 30.%, 1 Ld. 
Haym. 305, S. C. 
tc) 2 Saund. f»H, (m. 1). 

{d) See Vol. 2. Book 4. Part 1. 
Chap. 2. 

(e) CioodchUd V. Chautorth, 2 Str, 822, 


IIHP. 

(/) Cardiiher v. Holt, S Sir. 1217. 

Ur) fMert* v. Amb^ewe, 3 Wils. 124, 
Sr W. 81. 720. S. C.; v. Dubinn, 

2 Str. 1237; LangetiUr v. Jtain, 1 WUs. 


140; lieninutn v. GiPiert, Barnes, 20.3. 

(A) Sptirkes v. liett, H B.«r('rc&. 1. 2 
M.& R. 124, S. C.: Pitts v. Milter t 2 
Str. lUtJ. 

(<> V. Andrt^rs, 3 Wils. 124, 2 

W. Bl. S- Where a married wo- 
man was S.VUM as side, and suffered 
judgment by default, and was taken in 
cxecutUm, the Court rerused to dis- 
charge her out of rusto<ly, and left her 
to her writ t>f error, saying, that she 
ought not to have sufforra the plafaititi' 
to nave incurred the expense of a writ 
of inquiry. Aroces v. Rieftortim, 8 B. dc 
Cres. 421. 
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rested originally in tbe action^ may 4>e to on a capiat ad satitfacien* 
dum. 

A ca. sa. does not lie In actions against any member of the royal 
family, nor in actions against peers or peeresses, or against members 
of the House of Commons during fbeir time of privilege, or against 
corporations or hundredors. (5*^^ aate, 65, 60, 73). Where Judgment 
of respondeat onsier was given on % plea of peerage, and a verdict hav* 
ing been af^erwards^obtained for the plaintiff^ the Court refused to set 
aside, on an affidavit of peerage, a writ of ea. to. issued against the 
defendant (j). Also it lies not against ambassadors or their servants ; 
(7 A.c. 13, 1 . 3 ; and see ante, 66) ; nor against seamen or soldiers in 
his Majesty’s service, unless in actions for a debt of 201, or upwards, 
contracted previously to their entering the service; (see ante, 73); nor 
against bankrupts who have obtained their certiBcates, for any debt 
which might have been proved under their commission, and, if arrested, 
they shall be discharged upon application to a Judge at chambers, on 
production of their certiBcate ; (6 G, 4, r. 16, s, 126) (k); nor against 
executors or administrators for the debts of their testator or intestate, 
unless a devastavit have been returned (/); or against an heir for a 
debt to be levied on the lands descended (m ) ; nor against the ser- 
vants in ordinary or menial servants of the king, or of a queen reg- 
nant, unless leave have previously been obtained of the lord chamber- 
lain of the king’s household (n). 

If a ca, ta, be sued out and executed in a case where U detes not 
lie, the Court upon motion will discharge the defondanc* It is not 
advisable for the sheriff to discharge a bankrupt or other person pri- 
vileged from arrest, when arrested on a ca, sa., unless he be a mem-' 
ber of the royal family, or a member of parliament, or an ambassador 
or bis servant, for he does it at his own responsibility (o). 

Form of.] As to the direction, ietUt mid return of this writ, see 
ante, 378. In form, it must strictly pursue the Judgment, and be war- 
ranted by it (tee ante, 376); therefore, if a defendant be sued by a 
wrong name, and omit to take advanhige of the misnomer, he a|py 
be arretted on a ca. sa. by such wrong name, and tbe sheriff may 
justify the caption under the writ ( p) ; although we have seen, (offfo, 
101), that, for such an arrest upon mesne procgMbtbc defendant 
malntidn an action for folse Imprisonment (g)* 

Upon a non ett inventus returned to the first ca. ta. the plaintiff 
may sue out an alias writ, and after that a piuriet^ directed to the 
same sheriff; or he may sue out a testatum ca. to* directed to the she- 
riff of a different county ; and each of these may have a clausa of non 
omittas In it, if neces^ry. When a testatum writ la ra<|QUIte, it b 

(» IMgbv^.Atetander, 9 Blngh. 412, {n) BarOett V. HObbes. ST.lUflaS; 

(0) See ante, 70; Sherwood v. Ben^ and tee v. Battine. Aid* 

mm, 4 Taunt. 631 ; Baker v. Hidgwav, S34; and the cases ante. 65. 

9 Mooie, 114, 2 Blogh. 41, S. C. {o} Shertbmdu, Benson, 4Tait»t 631. 

(1) 8U.6, IS; Bro. Abr. Bxsottott, ip) v. Satnhwaff, S 8tr. 

IS; andaBeenSs, 73* Isis. ^ 

(m) s Sawiid.7* (<>• 4). (g) Sae forasi. Chit. Forme, BH, 

VOL. L T 
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UMml to sue out Uio tapia$ ond tsttaium at the same time, and to leave 
the former to be returned non est inventus, and the latter to be exe- 
cuted (r). If there be a mistake In suing out a testatum writ in the 
first iustanee, or a ra. «a. into a Afferent county instead of a testatum, 
the mistake may be rectified in foe same manner as in the case of a 
fii fit* mentioned ante, 390, Regularly, the alias, &c. should be 
UsHvd on the return day of the prObeding writ ; but this Is not mate« 
tial, as the parties have no day in Court upon writs of execution. 

tVhen to be sued out*'] As to this, see ante, 373, 374, It may be 
here observed, that &ca* sa, issued before the return of a fi*fa* which 
has been executed, is irregular ; but a ca* sa* may issue before the 
return, or even at the same time as nfi*fa*, but they cannot both be 
executed. {Ante, 376), A co. so. cannot issue after an elegit, if lands 
have been taken under such writ (I). 

How sued out and indorsed,] Engross your writ on plain parchment, 
and get it sealed; pay 7d.: or, for a non omittas, It need not 

be d^gned* At the time you get it sealed, yon must produce to the 
sealer cf the writs the posteu, judgment paper, or inquisition, {R. H, 
S W* 4, r, 75 $ it. //. 2 4* 3 O. 4), and, if any, the Judged certificate 
fir immtediate execution* Indorse it thus: ^ Levy the whole, (or 
E ), P* A,, {James Street), plaintiff's attorney** You must not 
indorse the writ to levy any expenses or poundage, unless the action 
were for a penalty, as an action on a bond or the like, and your exe- 
cution be for less than the penalty,; or unless the defendant has by 
warrant of attorney or cognovit, or oUierwise, expressly agreed to the 
levy of them. If you make this Indorsement to levy the expenses, 
poundage, tkc. do so as you would on ufi*fa. {Ante, 390). Indorse 
also the partj/s addition and place of abode, or such other description 
of him as ysm may he able to give* {H, IL2SfZ O* 4), A ca* sa* has 
been sei aside for not complying with this latter rule (u), and the she- 
riirb not bound to exeeuM the writ, and this although, at the time of 
ledihrlng U, he made no objection to the want of the indorsement {x). 
If the acdon were agidiist a seaman or soldier in his Majesty’s ser- 
vieef for a debt contraded previously to his having entered the ser- 
vko, yon must make an afldmit that the debt, damages, and costs 
amount t& 20/. or upvburda, and that. the debt was contracted pre- 
viously to the defencbiiiPs having entered his lfejv*ty*s service; and 
a memorandum of such oath most be indorsed on the writ before it 
can he execuleniU {Skie aide, 74). 

As soon as your is prepared and sealed, leave it at the sheriJTs 
t0e€, with dir ectiens to give the warrant to the qfflcer you imiend should 
execute it; or give it in the first instance to the officer, ' who will pro* 
esnre foe warrami (g) emit mt the sheriff's office* The officer will then 
.exedite the vnlt, by avretUng the defendant. 

HMridt y*N4umev» 1 OowLP.C. 
See the form. Chit. Venae, 302. 


(r> SeetlwfbrMCMt.l\irms,m^ 
y ) Bac* Ahr. meecttlkiB, iD); anSr, 

to) Cforke v.MiiMr,aB.AC.lffi. 
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Wheriy wherey and how execAileiL 

Wheuy where j and how e.tecf4tedJ]*\s to when the writ may be ex- 
ecuted, see antCy .'580, The mode of executing the writ, and every thing 
relating to the arrest, the privilege of the defendiint, &c. arc the same 
as in the case of a capias ad respantlendum ; (see a»i/e, 1 12 to 120) ; 
excepting that upon an arrest in elfecution, the officer may carry the 
detciidant at once to tlic county gaol, and upon mesne process he 
cannot <lo so for 24 hours after th^ arrest, if the defendant require it. 
(32 G. 3, c. 28, s. 2, ow/e, 122, 130) (s). The defendant, however, is 
usually carried t«) the house of the officer who arrests him, or of 
some other officer of the sheritf within the county, &c., and confined 
there until the return of‘ the writ, if not sooner dti-charged, or removed 
to the King’s Bench prison or the Fleet hy habeas («). 

As to whnl is an escape, it should he observed, that if the sherifT 
carry a defendant in his custody out of the county, excepting in con- 
veying him by the most convenient route to the county gaol, he would 
be guilty of suffering an escape (6), and even might be liable to an 
execution by the defendant for a false imprisonment (c). Allowing 
the defendant arrested on a ca. so* to go about his affairs, even as it 
seems in the custody of the officer, is an escape (#/). And if the she- 
riff, or other officer in whose custody the defendant is, suffer him to 
go out of the liiuils of the prison, for any the shortest time, although 
with a keeper, it is an escape (e); unless it be under the authority of 
a writ oHiaheas eorpusy or, (if the defendant he in the custody of the 
marshal), of a day rule. (8 4^11 If'. 3, c. 20 ) (/). And it makes no 
fliff'erenee in this respect, whether the defendant were at large before 
or after the return of the rn. sa, (g). 

If the escape be nefr fluent, the gaoler may make fresh pursuit; 
and if he retake him before any action brought for the escape, he 
shall be excused (/i); and for tlm purpose, if the defendant were In 
custody of the marshal, an escape warrant may be obtained, upon 
application to a Judge at chambers, which will enable the marshal or 
other person obtaining it to retake the defendant in any part of Eng- 
land, and lodge him in the debtor’s prison for the county where he 
is taken. ( 1 y/. r. G; 5 A. c. 9, s. 3) (i). So, if the defendant, after 
a negligent escape, return within the limits of the prison before an 
action is brought for the escape, the gaoler shall be excused (h). But 
if the escape be voluntary, the gaoler can neVcr retake fbe defen- 
dant ; and he would be liable to an action for false imprisonment if 
he did (/). But in either of these cases the plaintiff, instead of pro- 

(s> RvanJt y. Atkinn, 4 T. R. See 1 Sound. 3ft a, 2 Id. 01 c, (n 4). 

(a) See Hot/Xori/eft V. RircA, 4 Taunt. ih) I Ro* AtW. Urtf); WhUinm r. fUey- 
668. fod, Crn. Jac. «ft7* W. Jon. 144; and 

(f>) csi«e. a Rep. 44; Ipjoth- tee Som^htnum v. Mufftnst 2StT. 873. 

man v. Kart Hurry, 2 T. R. 5. (i) See 2 flac. Abr. Eiratie, (E. 3). 

(c) Dro. Escaiw, 11. ik) CotnyM,li54; Bonafoutv.fKalker, 

(rf) BtmUm V. Sutton, 1 R. Af P. 24; 2 T. R- l2fS; Slid see l^erUhtUy. LerAhai, 

Holden v. Tmtple, Hob. 'Jir2. 2 l^ev, |0!l: Jamee v. tHeree, Id. 131, I 

(e) 1 Ro. Abr. 3 ('o. 44; Plowd. Vent. 2m, S. C. 

36; and see 8 A 9 W. 3, c. 2ti> JR Carter. 212; H m me c ro/t v. Bykis, 

(/) See Horn v. 1 Bur. 437. 2 Wlls, 295/ AtkUmm v. Jameeon, 5 T . 

and 2 Bm. Abe. Esca|H>. (11>. H. 25. 

Hyurkine \ . Planter, 2 W. BL 1048. 

T 2 
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ceeding ogainst the gaoleri may -sue out a fresh ca, «a. against the 
defendant, or any otlier writ of execution ogainst his lands or goods, 
or he may have an action of debt on the judgment (m). The new 
sheriff is not answerable for the escape of a debtor token in execution 
in the time of his predecessor, add not delivered over to him by in- 
denture (n). 

If the defendant be discharged ^iit of prison, wiili the plaintiff’s 
consent, itisof course no escape. {See <intc,128, 129)(o). But in order 
to excuse the gaoler in this case, it U necessary that tiic plaintiff’s 
consent be given previously to, or at tiic time of the discharge, and 
not subsequently to it(p). 

Whenever the sheriff, or his officer, receives an order for the de- 
fendant*s discharge, search should be made in the slicriff’s office to 
ascertain whetlier or not there be any otlier writs lodged against the 
defendant; for a person in cqstody at the suit of one plaintiff is in 
custody at tiie suit of any other person who delivers a writ to the 
shcrifF before the discharge of the defendant (^). 

The remedy against the sheriff or gaoler, for the escape, is by 
action of debt, or action on the case (r). Debt is in general the 
preferable form of action ; because a verdict for the plaintiff therein 
must be for the full amount of the sum recovered (s). 

As to a rescue : it is necessary to observe that the sheriff cannot 
excuse himself for a rescue of a person in execution, by returning the 
rescue, as be can in case of a rescue upon mesne process. {Ante^ 384). 
If the defendant be rescued, therefore, you may either have an action 
against the sheriff or gaoler in whose custody he was (/), or you may 
sue out a fresh c«i. c<i., or executioo, against the defendant’s goods, 
ike., nt your option (a). 

Payment of the sum indorsed on the writ to the sheriff or his offi- 
cer, pr to the marshal, is not deemed a payment to the plaintiff, and 
cannot, therefore, be a satisfaction of the judgment (r), as such a 
payment on a fi-Ju* would have been (x). But payment to the 
attorney on record for the opposite party will satisfy the Judg- 
ment (y). 

When and how reinmedJl We have seen, (ante, 383), when and 
how the sheriff may he compelled to return the writ of execution in 

<m) AUimmm Butler, 1 Sid. 390; (#) 1 Rn. Abr.HOT; v.FTord, 

V. I Show. 174; Iku^rt 1 Str. 420; v. Maratm, 5 Uur. 

Salitr, 2 Mod^ 188: Sudeli v* Wiftham, 2ttl 2. 

Uutw. 1204; a Ar 9 W. 3, c* HO* Cm) Motmmm v.cXnyftwt, Cra.Car. 240, 

<M) JMridmm v. Sti^mluur, 1 3ti. & U* 2.\v. 1 Kr>. Abr. *N»4: « ( o. 142. 

04. («*) Fretn. U42; 12 Mod. 290; Afar- 

(a) 2 Bac. Abr, Gseape* (K. 3). ron*a case, 2 Show. 130; AUaeAjbni v. 

tp) 6rott V. X kalk, 271; t Auatm, 14 F.ast, 4CiB; ABomoh \. M- 

Show. 174. kutaoH, 1 M. «: .S. 383. 

Cv) Fi’ine's case, 5 Rep* 89; Bmtvnv. (j-) v. frihnoi, Cxo. El. 200; 

I II. A; P. 24. OMte, SOjlu 

(r) >ep 2 llaiN Abr. Escape, <K, G>» Ce> 2 Show. 130; and see Cmter v. 
{a) 1 Sauiul. 97. 38; v. 8 D. As R. 120, I B.k C. 28, 

Walker, 1 T. R.120; Robertaon r. 

Atr, Chit. Roll. 4o4. 
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general, and how the return is to b*e made. The slierifT seldom, if 
eeer, returns a ca» Jd., unless ruled or ordered by a Judge to do so ; 
although in strictness he should make Itis return to every writ direct- 
ed to him, whether ruled or order^i to do so or not. There is a ma- 
terial distinction in this respect between a to* $a, or fieri facias, and 
writs of mesne process ; for the may justify under tiiese writs 

of execution, althosigh he have nut returned them ; but he cannot 
plead a writ of mesne process in justification of an arrest under it, 
anless he have returned it (s). 

Where the sheriff has been ruled to return the writ, if he have 
taken the defendant, he returns cepi corpus, or that the defendant 
is so ill that the sherifT cannot remove him without endangering his 
life (a) ; or if lie have not been able to find him, he returns fion est 
imfentus; or if he could not execute the writ, on account of some 
privilege enjoyed by the defendant, or the like, he returns tlie fact 
specially, as, that the defendant had become bankrupt and obtained 
his certificate, or the like (/>). if he return non est inventus, or make 
a special return, you may, if you think proper, contest the truth of It 
in an action for a false return. Excepting in cases of members of the 
royal family, peers, members of the House of Commons, ambaasa*^ 
dors or their servants, it is not usual, or in general advisable, for Che 
shertfT to take notice of the defendant's privilege, but to arrest him, 
and leave him to apply to the Court to be ditt^harged, if he be en- 
titled to it. {Ante, 409). 

If the ca, so, did not contain a clause of non omittas, and the she- 
riff have sent it to the bailiff of a liberty within his county, to ba ex- 
ecuted, he may return this matter on the writ, together with the 
bailiflC’s answer if he have received it (c). 

A return of a rescue is bad, sec ante, .384, 412. 

If the sheriff's return be untrue, the plaintiff may maintain an ac- 
tion against him for his false return. {Ante, 399). 

If the sheriff have not taken the defendant on the sa, ca., the 
plaintiff may, if he wish, proceed to outlawry (d). 

Poundage and espenses,^ As to these, see ante, 5S5, 386* 

What writs may issue after it,'} If the ca, so, be not executed, the 
plaintiff may, of course, sue out any other writ of execution, or he may 
have an alias or pturies ca. sa. (e). But If it be once executed, no other 
writ of execution can be sued out by the plaindff against the defen- 
dant’s goods or lands, whilst he remains in custody for the same 
debt. {Ante, 376). At common law, if the plaintiff bad the defendant 

<e) 2i H. 7 p 82, 21; h Co. fK»; Vrm- 21; oMt see form, Chit. Forms, 
man v. lituet, 12 Moci. 84;». 1 Ld. See fonnsofretanis. Chit. Fcinns. 

Raym. 032, 1 Salk. Holt, 4oa, (cj Ante, 384. See fotm, Chit. Forms. 
S. C.,A#i«e. 30r». (<f> See Vol. 2„ Book 4, Fart I. 

(a) See Baker v. Ikirenpart, 4 B. St Cbeii. 2. 

Aid. 27; Vaeenagh v. 0»mt, 8 D. & H. (ef See VTood r. Hartume, Yelv. 52. 
606; Perkins v. Meacher, 1 Dowl. P. C. 
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taken in execution^ he could not afterwards, if the defendant died, 
have execution against his goods, &c.; but now, by stat. 21 J. l,c. 
'24, if a party die in execution, the other party, at whose suit he was 
ill custody, may sue out execution against his lands or goods, in 
the same manner as if the deceased had never been charged in 
execution* 

How far a discharge of judgment^ c^c*] The effect of taking the 
party in execution is, that it operates as a satisfaction of the debt, so 
that the creditor has no other remedy to recover it, unless the party 
die, or escape, or be rescued (/). But it is no actual satisfaction so 
as to bar the plaintiff from taking out execution against other per- 
sons liable to the same debt and damages (g). 

If the plaintiff discharge the defendant out of custody, he can never 
afterwards have him arrested upon the same judgment ; and this, al- 
though the defendant agree that he may be again arrested (h) ; or 
even if he discharge a defendant arrested on a Joint ca. sa, against 
several, he can neither retake him, nor afterwards arrest any of the 
others (i). This, of course, has reference only to coses where the 
plaintiff voluntarily discharges the defendant; but, where one of two 
defendants was discharged under an insolvent act, this was holdeii 
not to operate as a discharge of the other; for the discharge, in that 
case, was not the act of the plaintiff, but the act of law (k). And if 
the discharge of the defendant out of custody; were on account of any 
irregularity in the process or otherwise, it seennrs, he might be again 
taken on a regular writ (/)• 

Irregular ca. so.] As to this, see oa/e, 38S. 

6: Execution for the Defendant. 

If judgment be given for the defendant, be may have the same 
writs of execution for the amount of the costs awarded him, as the 
plaintiff might have had for his damages and costs, if he had judg- 
tuent. (23 //.S, c. 15, s. 1 ; 4 /. ), c. 3, s. 2) {m). The defendant, 
however, must bear the expenses of the execution, and cannot levy 
the same cgi the plaintiff* (/fiile, 386). 

(/) Crmvlei/v. Udsmt, Cra Jac. 3311; East, 243; 2 B. Or Aid. 297* 

Ihftcon V. Vmk), \ Stra* 221$; (i) 2 I*eon* 29f>; Ctarktf y.'Ctefwntt 

V. rjWrtirr, 2 IaI. Baym. 1451; FtMTer v. 6T. R. 523; 4> M. 5:S. 413; 2 Moore, 

Jtukmmt Hob. 5!); OiAen v. CUmthiff 

/»«w, 8 T. H. 123; v. 1Vater^f, 5 ;A') Xfufin v, BatUfft 5 East, 147* 

M. a S. 103; Htmieti v. ReMrM, 8 1). 5c (/) v. ff tirren, 3 M. 5c 1\ 272, 

R. 42. 5 Ring. 170* S. C. 

<j(r) fikieer V, Jttekson, Hob. 59. (m) See the fnmns of writs of exe- 

(A) 1 Ro, Abr. i yiger* v. Akltiek, cut Ion for defendant after verdict. Chit. 
4 Our. 2482; Jitmiet v. fFUkiy. 1 T. K. Forms. 

557: Tanner v. Hogue, ? T. R. 420; 2 
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Sect. 5. 

Proceedings aqainsi Bail, 

1. Hail to Uw actioH, how far liable^ 415. 

t?. j , how ditcharged^ 415 to 429. 

' ■■ ■ I I Proceedings against //i^m|429 to 435. 

4. Kailin error t how far liable f 8(c,^ 435, 

5. , Proceedings against them^ 436. 

1. Bail to the Action, how far liable. 

Bail to the action are liable only to the simi sworn to by the afil* 
ckivit of debt, or of any less sum (n) the plaintiif shall recover {R, K» 
5 Cr. 2, r. 2), together with costs of the action against the principal, not 
exceeding in the whole the aniotint of their recognizance. (/£. H, 2 tP, 
4, reg. 21) (o). And the Court will stay the proceedings in an action 
on the recognizance ( p), or order an exoneretur to be entered on the 
hail piece {^), on payment of these two sums (the sum sworn to, and 
costs) (r); and this, although the sum sworn to be less than the da- 
mages actually recovered, or the sum named in the process (t), and 
the defendant in the original action have gone abroad (t). The prac- 
tice the Court of Common Pleas, in this respect, was formerly dif- 
ferent (ti). If the defendant in the original action were holden to 
l)ail under a Judge's order, the bail in such a case are liable to the 
(‘xtent of the sum ordered; or if a less sum be recovered, then to the 
sum recovered, and costs (jr). 

If an action, however, have been commenced against the bail, they 
must also pay the costs of such action, as well as the debt sworn to,, 
and costs in the original action (y). 

But bail arc not liable to the costs of a scire facias, if they have 
not pleaded to it (z). Nor are bail to the action liable to pay the costs 
of a writ of error brought by their principal (a). Formerly, indeed, 
if a writ of error were brought after the bail were fixed, and proceed- 
ings had against them by scire facias, and the ball applied to stay the 
proceedings against them pending the writ of error, the Court would 


01) Though under a bailable amount, 
ThwaitCB v. 4 D. A It. If*4, 

teAvUc Tldd, V ed. 2 !M. 

(o) See the prior coses, Jarlcmm v. 
HoJtneU, 1 I>otig. 390; Odm v, Jht JHaytte, 
« T. R. 24*i. 

<p) Ciarke Bradatiou;, 1 Ka»t, (Si, 
ill, n. 

(V) Ja£!o6 V. fi Kast, 312. 

(**) Id. 

(r) CJofke V. BradttiKur, 1 East, 
W/luxiuright v. Siinmori*, 5 M. &: S, 
511 . 

</) C/arke v. Bradsftow, 1 East, 1*1, n. ; 


andseeOifa# V, Ds Hayne,CT* R.34d. 

(«> Sea Oahi v. Johnutm, 1 B. Sc B. 
205: Htwdt V. Wyke, 1 B. A a 4f)U. 
Tldd, f» ed. 2(KI. 

<x) See DaM v. Johnson, 1 B. Sr P. 
2115. 

(y) Rexv.I^ioM, 3Bur. 1461; Fsriyu 
V. JJdtUh, 5T. R. 359; Hnghes v. 
rWn, IS Eiut, 954; MMo.Rawby, :i 
U.AtF. 13, iNlrwRmO?; buesce/«rMr. 
493. 

Is) See PoekUneton v. Peck, I Str. 
638; JkUdwin v. Morgan, 2 Str. 026. 
in) Votes r,I)oughan, ft T-n.mt, 
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do 60 , but only on the terms of tlie bail undertaking to pay the con« 
demnation money, the costs of the sci. /a., and (if there were no bail 
in error) the costs of the writ of error, if judgment should be affirm- 
ed (6). But had the writ of error been allowed before the expira- 
tion of the time given to the ba/l to render their principal, the bail 
would have been entitled to have the proceedings against them stayed, 
pending the writ cf error, on th&^ terms of undertaking to pay the 
damages recovered, or to surrender the defendant within four days 
after affirmance of the Judgment (c) ; which means, of course, after 
the final determination of the cause, supposing two or more writs of 
error to be brought successively (d). And now to entitle the bail to 
a stay of proceedings, pending a writ of error, the application must 
in all cases be made before the time to surrender is out (c). 

The bail to the action are not, it seems, liable to the payment of 
interest on the cum recovered subsequent to the judgment (f)^ Bat 
bail in error are, it seems, liable to interest on the judgment after 
affi rmance. ( Post, 435). 

It is necessary to add, that bail remain liable as long as their names 
remaitk on the bail piece, even although they have not justified (g) ; 
and if, although they have not Justified, proceedings be commenced 
against them on their recognisance, the Court will not relieve them 
except upon payment of costs (h), 

2* Bail to the Action^ how ducharged. 

By death.^ If the principal die at any time before the return of 
the c(f. so. the ball are thereby discharged (f). But if he die after 
the ro. sa, is returnable (A:), although befure the return is filed (/), or 
even whilst the writ yet remains in the sheriff’s office (m), the bail 
are fixed, and the Court cannot relieve them. Where the principal 
dies before the return of the ra. sa., the bail should apply to the 
Court, or to a Judge at chainbeis in vacation, to have an exoneretur 
entered on the bail piece. 

By hankrnpicy.'^ If the principal become bankrupt, and obtain his 
certificate before the bail are fixed, the bail arc thereby discharged, 
in all cases where the certificate is a bar : but If the bail be fixed 
before tHb allowance of the certificate, they remain liable, and the 
Court cannot relieve them (n). The Court of Common Pleas have 

(S> BuOiOwm V. ifldsrr, 3 East, 546; ses, in tfis eayse Logm v. Lsvst, 3 
OpfMto V. 1 New Rep. H;. M.8: P. 5!)4, 0 Bliw. SliJ, S.C. 

t**) Sprang V. .Uimprimf, 11 East. 316; (A) (iowM v. Holffrom, 5 East, 681; 

R. T. 1 A. T. 1 <a)} Gtpnm v. Art-fufr^ 1 HumpAry v. Ijeitc, 4 Bur.2107< 

Bur. 34(1. (!) W. Jon. 136, 

(tf> Ksrahaw v. Clinwr^r, 5 Bur. {k) lUj/ttn v. YaSeg, 1 Str. 611 ; Rtrry 
Saitt. See upon Ihb subiect, onSe, 330, v. Herry, 2. Id. 717* 8 Ld. Raytii. 1468, 
343. .S. C!.; Fitmvood v. PoppSewtitt, 8 Wlis. 

(ir> n. II. 8 W.4, r. 84; poM, 434i. 65. _ 

l/> irtirrrjf V. ReM, 3T«illit.5CI3. (0 G«nsSaft,6T. R*884. 

Iveiterv.Oniwk, Say.m; rmffts tm) 2SelUin,65. 
yt.lkmrke, 1 W. Bh 468; Hvmphrp v. {n) ITooAv v. CM, 1 Bur. S44; Afon- 
Lffile, 4 Bur. 8167: B'wmirW^v. AVirmcr, nin,r. Pmtnrigr, 14EMt,609; Haarmer 
I Taunt. 487: v. Sherijgqf r. Haggtr, 1 B. & .4111.338; Johnmm v. 
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also decided^ that if a creditor prove his debt under the commission^ 
he cannot afterwards proceed against the bail (o). An sxeneretmr 
has been ordered to be entered on the bail piece> where the defendant 
had become a bankrupt and obtained his cerUftcate in a foreign coun- 
try» after the contraction of the deiK» and It appeared that the plain* 
tiff resided in the same country with him at the time of the bank* 
ruptcy {p) ; but the Court refuae^l to do so in another case, where it 
appeared that the pfitmtiff was resident in this country at the time of 
the defendant's bankruptcy abroad (g)* 

If the certificate be obtained before the bail are teed, the bail 
should apply to the Court, or to a Judge at chambers In vacationi to 
have an exouerctur entered on the bail piece (r), for they cannot 
plead the bankruptcy and certificate of their prindpal in their own 
discharge (r)« And this application should be made before any pro- 
ceedings are had against the bail, otherwise they will have to pay the 
costs of such proceedings {t ) ; and where there has been much delay* 
the Court have in one instance altogether refused to relieve them (n). 
In a late case, where the defendant obtained his certificate after iMise 
and before Judgment, the Court of Common Pleas refused after Judg- 
ment to enter an exoneretur on the buQ piece t«)« This Courts how- 
ever, generally speaking, will order an exoneretur to be entered on 
the bail piece in all cases where the defendant is entitled to he dis- 
charged out of custody ; and, therefore, where a defendant obtained 
a certificate under a commission of bankruptcy belbre trial, and did 
not plead it puis darrein continuancet the Court mlieved the ball on 
motion (y). If the validity of the comroisdon be disputed, it seeme 
the Court will order it to be tried on a feigned tasue, before they di- 
rect an exoneretur to be entered (a); but they will not direct an Issue 
to try whether the principal was a trader, for on those points the 
certificate is conclusive (a). 


By discharge under insolvent acL] If the defendant be dischaiged 
under an insolvent act, before his ball are fixed, the bail may apply 
to have an exoneretur entered on the b£l piece, in the same manner 
as if he bad become a bankrupt and obtained his certificate (b). If 
the boil be fixed before defendant' s dischaige, and after such disdiarge 
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they pay the debt, they may retover it of him notwithstanding such 
discharge (c). 


By render,'] Bail may wholly discharge themselves of their respon- 
sibility by rendering their prinSlpal; and this may be done either 
before or after judgment. 

Bail to the sheriff may be discharged, eith^** by bail above being 
put in and justified, or by bail above being put in and the principal 
thereupon rendered, which is deemed equivalent to perfecting bail; 
and this may be done either by the bail to the sheriff, or by the de- 
fendant hinriself, or by the sheriff, or by the defendant’s attorney in 
discharge of any undertaking he may have given. {See ante, 151). 
Bail above may be put in by the defendant, and the defendant ren- 
dered, even before the return of the writ, and the plaindlf cannot af- 
terwards take an assignment of the bail bond (d); or he may be ren- 
dered or render himself, to the sheriff, in such a case, if the sheriflT 
choose to accept of the render, before or on the return day, and the 
bail bond may then be cancelled. {Ante, 150) (e). But bail above can- 
not be put in before the return of the writ, for the purpose of ren * 
dering the defendant, without his consent (/). Formerly, if the she- 
riff were ruled to bring in the tvody, a render afterwards would not 
prevent an attachment, unless the bail above also justified. But by 
H, T, 33 O. 3, bail may render their principal, at any time before the 
retuni of the rule to bring in the body, without justifying, the attor- 
ney for the defendant giving notice qf such render to the plaintiff’s 
attorney without delay, and making affidavit thereof (g); which rule 
extends as well to cases where the bail is put in by the sheriff(A), as 
to those where it U put in by the defendant or his sureties. Even 
after assignment of the bail bond (I), and proceedings had thereon (j), 
bail above may be put in, and render the principal, without justify* 
ing, and the Court will then stay the proceedings on the bail bond, 
upon payment of costs. {Ante, \M, 148) {k). If, however, the plain- 
tiff proceed against the she^ff, the render must in general be made 
before the expiration of the rule Co bring in the body. {See emte, 136, 
137). And where the render was after the usual time for putting in 
bail had expired, but after further time given, the render was lield too 
late, and hn attachment issued after notice thereof regular (1). 

Bail ab<m may, as a matter of right, at any time pending the suit, 
or before the return of a ca, so. against their principal, surrender him 


<cy Vouyetiv, Kaetm, 1 M. & Scott, 68, 
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in their discharge, and may plead this render in any action against 
them. The Court, also, as matter of favour, have allowed the bail a 
further lime, after the return of the ca. sa. to render their principal : 
which, however, being mere matter of favour, cannot be pleaded^ but 
the bail may have the full effect of*it upon motion (m). The addi- 
tional time here mentioned is regulated thus: — If the plaintiff pro- 
ceed against the bail by action of^deht, the bail have fourteen days 
next after the service of the process upon them wherein to render 
their principal, but not at any later period; and upon such render 
being duly made, and notice thereof given, the proceedings will be 
stayed on payment of the costs of the writ and service thereof only. 
{R, T. 3 ly, 4, 17th June, 1833) (n). Sunday is reckoned as one 
of the days, if it be not the last day of the fourteen (o). — If the plain- 
tiff proceed against the bail by sci./a., the bail have until the return- 
day of the set, fa* to render their principal ( p). Formerly, if the 
render were made after action brought, on the last of the days limit- 
ed for it, it must have been made before the Court rose (g): but now 
by R. //. 2 IF. 4, r. 22, such render, either after an action or se/. /is., 
may be made any time before the prison doors are closed for the night. 

The Court will not enlarge the times above mentiotted; even on 
the ground that the principal could not be removed without endan- 
gering his life (r), (unless he be already in custody, and his illness be 
returned specially on the tiabeas corpus) (s); or that he has become 
a lunatic (l) (except under very special circumstances) (u); or that 
he was unwarrantably arrested and detained by a foreign enemy (.r); 
for the bail are not to be excused from the performance of the condi- 
tion of their recognizance, merely because the render has become im- 
possible without any default of theirs, unless the Impossibility have 
arisen from some act or law of our own state (g). But if, from any 
act or law of our own state, it become imposrible to render a defen- 
dant (z) I as if be have been actually sent out of the kingdom under 
the alien act (a); or be actually on board a convict ship, in order to 
be transported (b); or when a seaman, ^Ing out upon bail for a debt 

<m) See HUmorv v. dark, I Ld. HXK 
Raym. IJHi; Anon. 1 Salk. Hll. ( 9 ) Seepn«f, 43fl: atid sec tjurdnrr v. 

<nl See the former rule, R. T. I A. Ikutage, $ H. 81.593; SimmowLr 
r. I ; MUner v. /Vfif, I IaU Raym. 7^; dteton, 1 Wlb. 27(1. * 

VUher v. Bmntcvmhe, 7 T. R. 355; tFO- (r) W^nn v. 4 East, 102; Ortutt 
kituon V. f'oM, 8T. R. 422; Honre v. v. Fofran, Id. 1!Xt. 

Minsnsjft 2Str.!)15; and tee Mtdefcoes- t«> lHEat(t,.3(ffl. 
cnt/H ▼. Sutton* 1 B. dr P. 61. (O Ojck v. OeU, 13 East, 

{o) See Crmweli v. Green* 14 East, (u) Id. 

537: R' H. 2 W. 4, r. vilL ante, SfL (jr) Grant v. Foffun* 4 East, IW, 

ip) Anon* 8 Mod. 340, WUmure v. (y) Id. 100. See Oiendiningv. Ho- 

dark, I Ld. Rsytn. 150: Simmonde r* bineon, 1 Taunt. 39(K 
MUkUetom, 1 WUs.270; Marmin x. Far- (c) See the notes In 13 Price, 52.5, 
fridge, 14 East, SOS* In actions by ori> 538. 

ginal, when that prooest was In use, ia) See Folkein r* Crikee, 13 East, 
the ladl bad until the vtinrto die of 457* 

theretum oftbetn. /a. to render the (b) Wood ▼. WteheB, 0 T. R. 247; 
urinclpat. BtdUep v. Smmthmnu, 4 Bur. Fouder x* Ihum, 4 Bur. 

2134; Simmonde v. iiiddleton, 1 WHS. 
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under 20/., Is fmpresfed into thte King’s service (c); or the like (d); 
the Court, upon application, will at once order an exoneretur to be 
entered on the bail-piece. So, If he become bankrupt, the Court will 
enlarge the time for surrendering him until after he has finished his 
last exatninalion (r). And whefe a defendant is in custody under a 
warrant of commissioners of bankrupt, the Court will enlarge the 
time for rendering the defendant, though thf bail have not justi- 
fied (/). The Court will enlarge the time for bail to render a de- 
fendant, who is under imprisonment in a county gaol upon a convic- 
tion for libel, until a week after the imprisonment under the sentence 
haa expired; but not until a week after the term for which he was 
sentenced to be imprisoned (/lt). It must always be sworn that the 
application is made on behalf of the bail (/«). In all other cases, the 
bail must render their principal within the time above mentioned, or 
pay the debt and costs. 

If the defendant be not in custody, the render may be to the prison 
of the Court (f.e. the King’s BcMich Prison), or to the gaol of the county 
wherein the defendant wtis arrested; and for the latter purpose a 
Judge^s order must be obtained, which is to be lodged with the gaoler; 
and a writteif notice of the lodgment of such orc'.er, and of the de- 
fendant’s being in custody of such gaoler, must be delivered to the 
plalntiflTs attorney or agent (i). If the defendant be already in cus- 
tody at a civil suit, the bail might always, as a matter of course, have 
haa a habeas eorpust as of right, to bring him up in order to render 
him (k). But now such ka&eos corpus is unnecessary, and the render 
may be made, in the preceding manner, as where he is not in cus- 
tody. If, however, he be in custody at the king*$ suit^ application 
mutt be made to the Court for leave to sue out a habeas corpus to 
bring him up in order to render him. Thus, the Court have granted 
a habeas, to bring up a defendant who was in custody of the sheriff 
under a charge of felony, in order that he might be rendered in dis- 
charge of his tmil (/); and the same, even if the principal were con- 
victed and under sentence o( transportation (m), provided he was not 
at the time actually on board the convict-ship in order to be trans- 
ported (n). So, a habeas will be granted fur the same purpose, to 
bring up a principal, who has been committed to Newgate by the com- 
missioner^ of bankrupt (o). Even if the principal be in the house of 


{€) Ilohertson v.Pntemon, 7 East, 405. 
and see ants, 40!>» 7^ 

(d) See Moodit v. JtnttsH, 3 East, 145. 
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correction, provided he he there for safe custody only, and not for 
punishment, this Court will grant SL^haheas to bring him up, to render 
him in discharge of his bail, and will then recommit him to the cus- 
tody of the sheriff ( p)\ but they will not do so, if the principal be in 
the house of correction for punishment (q). So, a king’s debtor in 
the Fleet may be brought up by hibeas to this Court, in order to ren- 
der him in discharge of lits bail in an action here (r). The Court 
have also granted v^rits of habeas^ for the same purpose, to bring up 
an impressed man in custody at the Savoy (.v), and a lunatic confined 
in St. Luke’s hospital (/). But when the principal, an alien, was in 
the custody of a messenger, for the purpose of being sent out of the 
kingdom under the alien act, the Court refused a habeas^ ns his pas- 
sage had already been taken in a ship immediately about to sail, and if 
he were brought up, it was prob.'tble the ship would sail withoiichim; 
but they intimated th.it as soon as he had actually sailed, they would 
allow an exoneretur to he entered on the bail piece (a). 

Before or on the return day of the writ (t. e, before or on the eighth 
day inclusive after the arrest) the render may be made, and the ball 
to the sheriff discharged, without putting in special bail, provided 
the sheriff chooses to accept of such render; if the sheriff refuse to 
accept of the render, then special bail must be put in, though this 
cannot be done without the defendant's consent, {dnie, 418). 

jf/ter the return day nf the ufHt, where special bail have not already 
been put in, and where bail to the sheriff are desirous of rendering 
their principal, special bail must be put m before the render eon be 
made (x). This, as has been before remarked, ante, 418, may be done 
either by the defendant, or by the bail below, or by the sheriff: or 
even if tlie defendant put in bail for the purpose of Justifying, special 
bail may also be put in by the bail below or the sheriff, within the 
time limited for that purpose, for their own security. If they suspect 
that the bail put in by the defendant will not render him in the event 
of their not justifying; and the bail thus put in by the bail below, or 
sheriff, may immediately take and render the defendant, upon hk 
own bail failing to justify (y). It has been holden also, that bail who 
have Justified, may, even after final judgment, caiuie the names of two 
others to be added to the bail piece, for the purpose of rendering the 
principal, upon leave of the Court, or a Judge's order bein^ obt^od 
for that purpose (z). As the putting in of bail, in such a ease, how- 
ever, is mere matter of form (a), and as it is not necessary that the 
ball so put in should justify (6), any person, however in other cases 


{p) Oufut V. Cromer, MS. T* lOSS* 
fo) Seellmmlom 9 BssI, 1S4; 

(r> Boiede bait, 1 Str. 041; Chiitp^e 
MWtlWifakSttf. 

(s) Bond V. leaae, 1 Bur. OOf*. 

(t) FUtop V. Saetm, 3 B. Sr P. XXi. 
t«) Foikein v. Cntiea, 13 East, 457- 

ndaeupra, 

nmriean v. tiaeiee, 5 Bur. 2683. 
trl BircAane v. Colson, 2 Sir. 876; 1 


Barnard. 369. See Taptor r, Keans, 8 
Morm*.;iriR, 1 Bln|h.8H7, .S.C. 

iz) IMsidmm v. Fowtsr Sf aU MS. H . 
IfrJU, 2 Chiu Rep. 74, S. C. 

\a\ MS. 1-:juU 1»17. 
ib) Mitehea V. MfjrrUs, 2 W. Bk 1179. 
758: RMn# v. OiephonM, 5 BMt, 883; 
Walsr.Watkor, llLBt.63B; Seaieer v, 
Spraggon, 2 Sew lUp. 88. aiMlaii«e,41ft 



422 


Proceedings against Bail to the Action, 

unqualified^ such as an attorney or attorney’s clerk (e)> or the like, 
will be suflSctent for that purpose. In this Court, bail who had been 
rejected, were still competent to render the defendant, so long as they 
remained on the biul piece (d)\ though it was otherwise in the Com- 
mon Pleas, where they must liave entered into a fresh recognizance, 
before they could have rendered Aie defendant (c) ; but now, “ bail 
though rejected shall be allowed to render the principal, without en- 
tering Into a fVesh recognizance;** XR, H, 2 r, 20) (/); and 

the same, where one only of the bail justifies, he and the other may 
render the principal (g). Also, where bail were excepted to, and two 
others added, and only one of the added bail Justified, the Court held 
that the former two might render the principal ; their names still re- 
maining on the bail piece (/i). Although the putting in of baik in 
this case, is mere matter of form, yet in point of form it must be 
strictly regular; therefore, when one bail only was put in, a render 
by that one was holden bad, and tiv? plaintiff was allowed to proceed 
upon the bail bond (t). But, it seems, there is no occasion for a notice 
of putting in bail, who are so put in merely for the purpose of ren- 
dering the defendant, though it is otherwise in the Common Pleas (j). 
Sse us to the mods of putting in bail, antsp 153. 

The mode of rendering a defendant, when at large, to the King*s 
Bench prison. Is thus : Take the defendant to the Courts if sitting ; 
er, which is much more usual, to the Judge* s chambers (k); and upon 
gMng the Judge* s clerk a memorandum rf the state of the cause, and 
(tf More final judgment) the sum sworn to, or (if after final judg- 
ment) the amount of the debt and tlamages^ or damages, as the vase 
may be, he will make out the render and commitment, and deliver the 
defendant to the tipstajf, who will thereupon convey him to the King*s 
Bench prison. Pay the Judge's clerk 9s, 9d,; tipstaff 9s, {l)\ and 
pay the tipstaff also 3f. 9d. for a certificate that the defendant is in the 
marshals custody, which he will give you (m). The render may be 
made by the party himself without an attorney (it). Under the com- 
mitment shall be added the state in which the cause or causes stand 
at tlie time of such surrender; if before declaration, ** the sum sworn 
to on the arrest;” if a declaration hath been filed or delivered, then 
to the sum sworn to shall be also added declaration filed or deliver- 
ed^* issue joined,** or “ interlocutory judgment signed,** as the case 
is: If aAer final Judgment in debt, ** the debt and damages ;** in other 
eases, *' the quantum of the damages,** (R, B, 8 G, It may he 


(r) Jnrkmm v. fVtiMler, 9 W. Bt. 1180; 
Bell V. Hole, I Taunt. 183, per Heath, 
J.;H.H.9W.4. r. 13. 

J rf) Sajur r, VerUefOmlm, 6 M. Or Sel. 
I; 1 Chit, Rep. 446; eed vide Hard- 
witk V. Bhtrk, 7 T. R. HO?- 
U) 1 Taunt. 183; and see 3 Moore, 
jMOa. 


t/) Bee V. Sheriff MiddlemtM, in 
elBtngh. 9S1, 3 M, & 



833. 

(i) Serpeen v. Dryther, Cro- EL 879; 
Barnes, 46, 179. 

(/> See fyUsoH V, Orijfin, 9 C. Sr J. 
683; Tldd»9Ui €0.903. 

(It) But this dots not seem ne ctesii y, 
unleM the defendant desires It. Doete 
V. Fowler, 3 Chit. Rep. 74. 

See He Sh/ifSciry, 5 B. St Aid. 988. 
(m) See the form of the roe m or a n- 
dum,Chlt.Fonns, 309: of the minute of 
the render and commitment. Id. 318. 
tn) Sethermdds baU, 9 Chit. Rep. flO. 
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necessary to add> that if the defendant do not come voluntarily to be 
rendered, the bail may seize him; even bail put in by the sheriff's 
officer, without the defendant’s privity, af^er the return of the writ, 
may seize and render him ( p). Ball may even justify breaking and 
entering a house, (the outer door being open), in which the principal 
resides, in order to seek for him,Yor the purpose of rendering him ( 7 ). 
They may take hii^, although a bankrupt, and attending before the 
commissioners for the purpose of being examined, and during the 
forty -two days after hU surrender, when in other cases he it privileged 
from arrest. {Ante^ 116, 129) (r). They may also, it seems, take 
him on a Sunday (s). When taken, one of the bail must constantly 
stay with him (unless he consent, in writing, to remain in the custody 
of some other person; in which case, he is usually lodged in the house 
of an officer) until he is rendered (/). 

When the render is thus made, the defendant or his attorney mutt, 
without delay, give notice of tuch render to the plaintiffs o/fomey, and 
shall make offidavit thereof before the bail in that action shall be Jtled 
or discharged; and in default thereof such render shall be void. 
(A. T, 1 A. r. 2). And by A. T, 1 A. r. 1, if the ball be impleaded 
by action of debt upon the recognizance, then upon notice of the 
render being given to the plaintiff or his attorney, all ftirther pro** 
ceedings against the bail shall cease. This, of course, supposes the 
render to have been made within the time allowed for that purpose by 
the practice of the Court ; fur otherwise the plaintiff may treat It as a 
nullity. Where there was a delay of twenty^six days in ffiing the 
notice of render, the Court, nevertheless, under circumstances, re* 
lieved the bail (i/). If the plaintiff proceed in the action, after notice 
of the render, because no tender was made to him of the costs el* 
ready incurred, nor any rule obtained to stay the proceedings, the 
subsequent proceedings will be irregular, the above rule of Court of 
itself operating as a stay of proceedings (e). So, if the principal bo 
rendered before any proceedings are had against the bail, but, in con* 
sequence of notice thereof not being given, the plaintiff proceeds 
upon the bail b<»nd or recognizance, the Court will, at any time, even 
after execution levied against the bail ( 4 :), set aside the proce^lngs 
and allow an exonereiur to be entered, upon payment ul* costs (y); 
and in some recent cases, proceedings have been set aside even with- 
out payment of costs (z). In a late case, where the sheriff arrested 
the deiendant on the 13th November, on a writ returnable the I 5 th, 

(p) JUr V. BiOenar, Peake, ICO; Bfri Ir B. Sr C. 944, 

V. JRo&orfs, 1 M. & M. 177; but see Ibjr- <*) Mwwe v. ^tiOor, 3 East, 308. 
iorv.EtwuM, 1 Biogli. 307, B Moore, 306. (s> /.epfne v. aemit, $ T. R. Stf: 

to) SSeemr v. Urooks, 9 M. Bl. 120. Thome v. HuieMnmm, 4 D. R R. 718. 
(?) MS. East. 1817. 3 B. C. IIS, S. C. 

to) 6Mod.S3i, and ante.lW, (y) HttoAe* v. BMesOi, 15Eaet, SS4: 

1S9; but see Brooke v. FPomm, 9 W. Abhnt v. 3 B. Sc P. 13. 

BL 1S73, eonira. it) CreeuftB ▼. Hmme, 1 M. Sr 8M. 

to) ]Sel.l7O;1iutieelVaceBv.a»0ir, 742: v. I^etoto, 16 East, lOS. See 

3 Taunt. 4SS. tile (brm of the ciotfce. Chit. Forms, 

(a) Brookhtmse v.SherUfo/Derbpthirt, 300; and of affidavit of service. Id. 
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and tuffered him to go at large without a bail bond, and afterwards 
returned cepi corpus: and bail above were put in on tlie i7th De- 
cember, and on the same day the defendant was rendered, but no 
notice of the render was given until the 13th January ; and an action 
waa, on the 10th December, brought against the sheriff for the es- 
cape; the Court, nevertheless, stayt^d the proceedings upon payment 
of coats up to the time when notice of render 'Was given, and tne 
costa of the motion (a). After the render is thus made to the King's 
Bench prison, taks the above affidavit of service of the notice of render 
to the Jw^e*s clerk or officer (h) who has the bail piece ^ and he will 
give it to you, keeping the cffidami as his voucher^ Take the bail piece, 
and the certificate given to you by the tipstaff as before mentioned, to 
the mtuier (c), who will enter an exoneretur (d) upon the bail piece, 
keeping the certificate as his voucher; pay him 2r. Ad, Next, tcdte 
the bail piece, and file it with tfw signer of the writs ; pay /tins 4d. 
And, lastly, though not absolutely reyuisile{e), enter the render and 
committitur in the marshals book, which is kepi in the office of the clerk 
of the judgments t you will see the form of the entry there. The above 
adidavit ^ service and the certificate are not required in order to 
make the render a discharge of the sheriff {f)\ they are only neces- 
sary in order to discharge the bail ; for you cannot get an exoneretur 
entered without them. And the exoneretur is essentially necessary 
to render in discharge of ball ; for until this be made, the bail still re- 
mmns liable, even although the defendant be in prison (g) ; but it is 
not of course necessary in order to discharge the sheriff. Where the 
attorney omitted to get the exoneretur entered, and proceedings were 
sulMmquently had against the bail, the Court set aside the proceedings 
upon payment of costs, and ordered the exoneretur to be entered and 
the bidi piece filed (/i). So, where the bail piece bad been delivered 
to the plaintiff’s attorney to be filed, who bad neglected to file it, the 
Court held that the plaintiff could not proceed against the bail for 
want of an exoneretur being entered on the bail piece (t). 

The mode of rendering a defendant when at large to ihe gaol of the 
county wherein he waa arrested, is pointed out by the 1 W, A, c. 70, 

(•) BrooMgiiuse'v,Skeriffifjifl)erbv^ir9t the service of notice with the clerk of 
5 B. ^ C. OiS, the rules; and, instead of taking the 

15> Probably the Master. certificate given you by the lipstiffto 

(e) Or In C. P. to the filacer of the the masters office, you took It to the 
prcM^ county. filacer with whom the ball waa pot In. 

<J> In the Exchequer this entry ia and he got the matter to enter an aso- 
unnecessary to exonerate the ball, nentur In his book, keeping the oerti- 
Ctiap. Prmc. 147. ficate as his voucher. 

M MS. £. 1819; Aar v. Shsr{ffi qf (/) MS. £. 1819; Aa» v. Sheriff of 

emmssss, l chit. Hep. 304; Aar v. UWdUws, In fhmps v. Bore, 2B.S 

inPhWipsv, Dote, Ald.007> 1 Chit. ArndfiO. S.C. 
9li.AJM.e07, lChit.Rep.m S.C.; (g) Comb. 983; HW v. HoraHaw. 8 

and ace HeieMMs v. KenrUk, 9 Bur. Mod. 999, 340; and cat Aar v. Shniff 
1049; VPidiiOfi v.Summ, lSalk.978. in </l£siai. 5T. R.633; wmorns v. PPil- 
aettons by original, when that proceaa Asms. 1 Salk. 98; Aa* v. Sheriff tfMth- 
was la existence, the render to the ffiaaar.8Bingh.961. 3M.8cP.8IM,S.C. 
Khuf" Bendi prison was made in the (8) fPsmwr v. Cfumdter, Say. 7; and 
aama toannar as Is above mentioned, aae Kmiahi s.wuoer, Baines. 88. 
exerting that you filed the affidavit of ti|9riU v. fiarffing. 8 Mod. 980. 
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<•211 to be in the manner following :• — The defendant^ or his baitf or 
one of them, must obtain an order of a Jmlge of eitfier of the Courts^ 
and must lod^c it with the gaoler^ and a uTitten notice oL the lodg^ 
ment of such ordcr^ and of defendant's being actuaily in*custody of 
such gaoler by virtue of such order ^ signed by defetkdant or tlus hail^ or 
either of them, or by (he attorney or agent of any or eitfier of t/iem, 
must be delivered to tl^ }daintiff*s tUiorney or agent {g)» The sheriff or 
other per&on responsible for the custody of ilehtors in such county 
gaol on such render so perfected, will be duly charged with the custo- 
dy of the defendant, and the bail will be thereupon exonerated* 
In order to complete the render, so as to obtain an exoneretur md 
discharge the bail, you should make an affidavit thereof and of the 
service of the notice (g)» Vou should also^ it seems, get a certificate, as 
mentioned ante, 422, from the gaoler or keeper, then proceed as 
ilirected ante, 424, mutatis mutandis, 

A defendant when in custody in a county gaol by virtue of process 
out of any of the atipcrior Courts of record, may be rendered In any 
other action depending in any of such Courts, in the manner above 
mentioned; and the keeper of the gaol, or such sheriff or Other per- 
son rcsponsihle fur the custody of dehtors wilt on such render be duly 
charged with tlie cuilody of the defendant, and the bail will be there- 
upon exonerated (A). 

if the defend.uit have escaped, and be retaken under an escape 
warrant, and lodged in the guol of the county, fkc% In which he is 
taken, his bail rnuy have a writ directed to the sheritf of such county, 
commanding him to detain and keep such prisoner in custody in dis- 
charge of hib bail; »ii<l the delivery of such writ to the sheriff shall 
be deemed an etl'ectual render, and the sheriff shall afterwards be 
liable if the pri'toner escape. (1 A, r, 6, s, S), 

Where thedefeiulaiit ii« already in custody, at the king's suit, or on 
a crimiNo/arcouiit, you must have him hrouglit up by habeas corpus, as 
mentioned auiCf 420. As to the mode of suing out tlie habeas, see 
fo/. 2, fiook 4, Part 1, Chap. 3 (i). As soon as the defendant is 
brought up under this writ, the render is then made as is directed. 
(Ante, 422, 423). 

The bhenff »hull have the benedt of a render made by the defbn- 
dantor the bail below; and the bail below shall have the benefit of 
a render made by the sheriff or the defendant. 

As to the time to which a render relates : a render before the first 
day in full term is deemed a render of the preceding term. 

By variance between the declaration and writ, or affidmit, t^eJ] We 
have already seen (ante, 90, 94), how far the bail will be discharged 
by a variance between the writ and affidavit to hold to bail. Before the 
stat. 2 4, c, 39, it scchh, that a variance between the cause of action 

stated in the writ and tiie declaration, or the want of such statement 
in the writ, was no ground for discharging the defendant or the ball 

Cg) See the forms. Chit. Formiu (•) See the form of the writ. Chit. 

{h} 1 W. 4, c. 7U, s. 22 . Sec the fanns. Warms, 

Chit. Forms. 
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in toto; but the bail bond or recognizance of bail was to be taken 
with a penalty or sum of 40/. only (A:). But now, in actions com- 
menced by the process prescribed by that act, should such a variance 
or omissimi occur, it would, it seems, not only discharge the bail, but 
also render the proceedings irre|{ular. (See ante, 110). If the writ 
were in trespass on the case and tl,ie declaration in debt, or if the writ 
were in assumpsit and the declalTation in troyer, or the like (/), it 
would be a variance. If the writ be to answer the plaintiff generally, 
and not if] a special character ** os, administratrix,** his declaring in a 
special character will not discharge the bail ; atUer, if tlic writ be to 
answer the plaintiff in such special character (m). If the plaintiff 
declares for a different cause of action from that mentioned in the 
afhduvit to liold to bail, he thereby discharges the ball in toto (n). 
As if the affidavit be iu assumpsit and the declaration in trover (o); 
or the affidavit he upon a bill of exchange, and the declaration in 
covenant (^) ; or if the declaration vary from tlie affidavit in the cause 
of action, or in the number of defendants (q) ; or in the name of the 
defendant (ante, 90) ; or if the pisuntiff declare in his own right upon 
an affidavit in autre droit, or vice versa (ante, 90): in these cases 
the bail are discharged of their liability, and the Court, or a Judge, 
upon application, will order an esonerrtur upon the bail piece, and 
will not allow the declaration to be amended, so as to re-charge the 
bail with their liability (r). Where, after issue joined in asstf?npsit 
ior goods sold, the plaintiff added a special count for not delivering a 
bill of exchange, and recovered on that count on/g, it was holdcn that 
the bail were discharged (s). But where a defendant has been ar- 
rested in an entire sum for goods sold and money lent, and the decla- 
ration contains no count for goods sold, the bail will not be dis- 
charged (/). A trifling variance in the names of the parties does not 
seem a ground for discharging the bail (ti). And where a defendant 
was holden to bail by a wrong Christian name, but put in and justi- 
fied bail above by his right name, and the plaintiff declared against 
him by such right name, the bail were not exonerated (x). So, wdien 
the affidavit to hold to bail was against A., the writ against A. and B., 
and the declaration against A., who alone put in bail, the Court of 
Common Pleas held it to be regular (g). Formerly, if an original 
writ issued into one county, and the venue was laid in another, the 

(k) See R. H. 9 W. 4, r. 10, and 13 dO. 

C* 2, «• Si, and the prior suthoiK <p) TM la Cour v. Read, 2 II. 1)1. 
ties. 2 Saiind. 72fi / R. H. ti C. 1 ; Ha//y 27li< 

y,Tlpptne, 3 WiU. f)l ; MasjiHd v. Daei* (V> Geimlail v. Smith, 1 M. & P. 
m, 10 B. ikCrw- 22:i. 24; ChHjdiev.iraa^er, 1 Uine.GfL 

Sec Hethitriititttm v, ikiuidingr, 7 Level v. KiMetcMte, (i Taunt, 4ti3. 

T. H. 00; lie ta Ctmr v. Rmd, 8 11. Bl. See Gmt v. A6dntt, 8 Id. 304. 

27H; Khq^x, S/tKtfUtftfen, 83 January, <*> Thompson v. 4 D. R. 

1830. lilu. 3 B Cres. 1, S. C.; and sec 

(m) See the cases ante, lol. But in 487. 
the Court of Common Pleas the prac- R) (impv, Hanvy, 1 DowK P. C. 114. 

Uce seems difibrent, »ee Aianf’Jttj/ v. (m> v. 1 Chit. Rep. 

Stevenjt, 9 Bing. 40)>. aide, lot, n. (r). <jr) Clark v. Baker, 13 East, 873. 

(«) 2 Saund. 72 Forbrr v. Phiaipe, 8 New Rep. 98: 

(o> HeOieritmton v. Gaukting, 7 T* R* and see ante, 90, U)2, 19iK 



How Bail discharged by other Causes, 427 


bail were discharged («), but thU practice was put an end to by R, //. 

2 IV. 4, r. 40. 

An objection on this ground must be made at the earliest opportu- 
nity. Where an application to exonerate the bail^ on this ground, 
was made after time to plead given^it was holden to be too late (o). 

By other causes.^ Jf the plaintilr do not declare within the time li- 
mited for that purpose by the practice of the Court, the bail are dis- 
charged (6). If the cause be referred to arbitration, the toil are 
thereby discharged, unless a verdict to taken for the pUintUT's se- 
curity (r). Or if a judgment be not obtained against the principal, 
or if the principal pay the debt and costs, the bail, of course, are dis- 
charged. So, where the defendant was holden to bail on the money 
counts, and the plaintiff did not afterwards recover on them, but re- 
covered for the substantive cause of action, for which the defendant 
could not have been holden to bail without a Judge’s order, the 
Oourt of Common Pleas ordered an exoneretur (d). So, if the prin* 
cipal (or where there are two defendants, then If both) be taken 
on the ca. so. (e); or if the plainltif, instead of suing out a ca. so. 
against the principal, sue out an etegit and extend lands under it, or 
sue out a fi.fa. and levy the whole amount of his debt under It {J ), 
the bail are thereby discharged. Also, although bail be liable as long 
as their names continue on the bail piece, {see on/e, 416), yet if they 
have not justified, they may have their names struck out of the ball 
piece, upon application to the Court; and afterwards, if any proceed- 
ings have been had against them, the Court will 4tay them upon pay- 
ment of costs, (y/fi/e, 416) (g). 

If the defendant become a peer (A), or a member of the llou'te of 
Commons («), pending the action, 'the Court will allow an exoneretur 
to be entered. {See amtSf 65, 66). And this was allowed although a 
cognovit had been given, with the express consent of the bail, and the 
plaintiff, had he not taken the eognovitf might have compelled a ren- 
der before the defendant acquired the privilege {j)» So, if the defen- 
dant to actually on board a convict ship, in order to be trani^rted ; 
»»r a seaman, and impressed into the king’s service; or an alien, and 
be sent out of the kingdom under the alien act ; or if, froni^ny other 
act or law of our own sute, it become impossible to render the de- 
fendant; the Court will allow an exoneretur to to entered on the b^l 
piece, {dttte^ 419, 420). But in the case of an alien, the bail must 
htate in their affidavit upon which the application is grounded, that 
they are not indemnified, and have no money in their hands soffident 


\ates V. PEartan, 3 Lev.33S, 245; 
rt E* 2 G. 2. 

(a) KnCtht V. UoTMT* I B. 4H. 3 
Moore, 305, S. C. 

ib) See ^ket v. Honu'en*. 2 New 
RefvSfM. 

(r) 2 Sattiid.725; and see Artheev. 
Hate, IM. Sc P. 285, 4 BSngh. 404, C. 

Id) CemoeU v. dare, 2 Taunt. 107; 
and see v. Jutting, \ 

Moore. 51, 7 Taunt. 3)4, S.C. ; Thump- 
mn V. Maeenme, 4 D.Se 3B* Sc 

CM, S. C.; «ire,426. 


«r) t'ro. Jsr. 330; Vmv. Vanst 1 Lev' 
220 . 

(/> MS. E. imn and tee 2 fielkm, 
44; V. HackweU, 2 Ltttw. 1276; 

Stevetijum v. Hutite, 9B. Sr 707; P*^» 
430. 435. 

ig\ Sav. |0{); Huv/mhrp v. heiie, 4 
Bur. 21u7; Jimm v. 7W, 1 Wfls. 337; 
Say.SK. 

fS) THfsdSr e.Shirkp, 1 0oug.45. 

U> see LnngrUge v. Flood, 4 East, 
im: PhUttpuv.W^eaeu, I Dowl.P.C.0. 
it) Pf>mp»r,fVeBedey,l I>owLP.CM;. 
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to answer the plaintiff ’h demands (A:). And where the bail, in such a 
case, defended the action, and after verdict applied for an exoneretwr^ 
upon their paying 1000/. (the sum recovered by the verdict) which had 
been deposited with them as a security by the defendant, the Court 
held that they should also pay the costs of the action (/). But the 
Court will not allow an exoneretu^%\o be entered, where the defen- 
dant is merely detained by a foreign enemy (m) f or has become a lu- 
natic (ri); or where the plaintiff recovers under a bailable amount (o). 

Any indulgence shewn by the plaintiff to the principal without the 
consent of the bail, which puts them in a different situation from that 
in which they placed themselves by entering into the recognizance, 
would discharge their liability. Thus: 

A cognovit by the principal, by the terms of which he is to have a 
longer time for the payment of the debt and costs than he could have 
had if the plaintiff had proceeded regularly in the action, will dis- 
charge the bail, if the bail have had no notice of it, or did npt con- 
sent thereto (fi). And this, as well in the case of bail to the sheriff, as 
of bail above (9). But a cognovit^ by the principal, by which such 
time is not given, (as, if it be agreed that judgment is to be entered 
up immediately, or that the debt is to be paid by instalments, within 
the time in which the plaintiff would have been entitled to judgment 
and execution, had he gone to trial in the original action), will not 
discharge the bail though taken without their knowledge or conscnt(r). 
Where the plaintiff, with the consent of the bail to the sheriff, took a 
cognovit f with a stay of execution for a month, it was held that al- 
though the ball continued liable, the debt not having been paid, yet 
the plaintiff could not take proceedings against them without giving 
them notice that the cognovit was unsatistied (f). So, if without no- 
tice to the bail, the plaintiff take the joint bills of the defendant and 
another person for his debt and costs (r), or agree to take a composi- 
tion for his debt ond costs (u), the bail are thereby discharged. But 
a mere honorary obligation on the part of the plaintiff not to press a 
defendant for payment of debt and costs, will not discharge the bail(v}. 
The Court of Common Pleas have refused to allow an txoneretur to 
be entered, merely because a court of equity had stayed the proceed- 
ings in thi^ action by injunction, but said that the bail might again 
apply if any proceedings were taken against them (x) ; and the same, 

(Ir) MerrUk v. Vaucher, 0 T. R. 50, («) Cl\/t v. 9 B. & C. 439; and see 

59. CfMKleton v. Harrit, 6 BIngh. 497. 4 M . 

(0 Cktha V. IM HaynOf (> T. R. M6. & P. 114, 8. C. 

fiM) St e V. 4 East, 1119. (<> IViltUan v. 7 Taunt. 

<n) Ibbotsifm V. iiattvay, Lsord, 6 T.R, 53. AHiert it agreed that the plaintiff 
133; LofltfOl?; and tee OMrAr v. jEletf, 13 may still proceed In the action, not- 
East, 355. withstanding the bills; McMtte ▼. tsten^ 

(o) See TAtratret v. Piper, 4 D. & R. dining, 7 Taunt. 196> 

194; « 0 d Hcitf Tldd, 994. (u) Send>, TfHU'kerape.WhMaker, H 

(p) Thomas y , Yowtg, 15 East, 617: Taunt. 28, I Moore. 457. S. C. See 

4Taunt. 456; Briclnvottd v. Anms, 5 Taunt. 614, 1 

V. Johnson, 5 Id. 319; Charteton v. jifor- Marsh. 9QO, 8. C., where the composi> 
ris, 6Bii^b. 497 , 4 M. dc F. 114, S. C. tion was taken after the jud^sMOt 

(g) Farmer v.TAof/fy, 4 B. de Aid. 91; against the bail, 
cm V. Gpe, 9 B. dc C. 499; asUe, 144. (r) Ladtroke v. Hewett, 1 Dowl. P. 

(r> SfSWiMon y.Hocho, 9 B. 5c C.707; C. 46B. 

V. Beu-lir, 1 I>owl. P.C. 4tt». |jr) Horsiep r.WaUOkb, 7 Taunt. 935. 
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where the application was made on the ground of the plaintiff's hav- 
ing proceeded in equity by bill for discovery and relief for the same 
cause (y). 

Upon an affidavit before trial, <hat one of the bail la a material 
witness for you in the cause, the ^iirt, upon appHcationy will grant 
a rule that his name be struck the bail piece, upon your add- 

ing and justifying another in his stead (x); or the bail may be made 
a competent witness, hy the defendant's depositing in the hands of 
the officer of the Court a sum equal to the sum sworn to, and the 
costs of the action, and the Judge will then make an order for strik- 
ing his name off the bail piece (a). 

Ejconeretur^ when to be enteredS\ After an exoneretur has been or- 
dered to be entered, any proceedings against the bail, even before the 
ejTonereiur U actually entered, will be Irregular (6). 

3. Proceedings against Pail to the Action. 

Ca. sa. against the priwripa/.] A writ of ra. sa. against the princi- 
pal must be Mied out and returned, before any proceedings can be 
had against the bail (c) ; for the bail arc not bound to render their 
principal, until they know, from the species of exec’iition the plaintiff 
may think proper to adopt, whether he intends to proceed against 
the person of their principal or not. And for the purpose of affording 
the bail this information, the writ must be entered in the book (d) 
kept ill the sheriff's office for that purpose, otherwise the Court will 
set aside any proceedings that may be had against the bail (r). In 
strictness, also, the ca. sa. should be filed with the rtatos brevium as 
soon as it is returned; but in practice this is seldom done; and it 
seems that if filed at any time before replication to a plea of no ca. 
sa., it will be sufficient {/)• If no ca. sa. be actually sued out and 
returned, and an action of debt or scire facias be brought against 
the bail, the bail may plead this matter; but the Court, it seems, 
will not quash the set. fa , or stay the proceedings on motion, (/t. E. 

5 G. 2, r. 3) (g). 

The ca. sa. must be directed to the sheriff of the county where the 
venue was laid. We have already noticed, ante, 378, as when it 
may be tested. If a defendant consents that a plaintiff shall have 
judgment as of a term previous to the trial, the ca. sa, may be tested 
as of that previous term (h). It must have eight days at least be- 
tween the teste and return (i). It is questionable whether the writ. 

Or) Morphy v. Cadea, & V. LV- .'iBur. IdOO, 1 W. Bl. 303, S. C.; ftaw- 

(t) Ytnittg V. f^ood, Barnes, 00: R* linson v. Uunston, 6 T« R* and 
K. & G. 2, r. 1, (h). ante, 3H4. 

(а) BadUc v. Ho^, 1 M. & M. 2U0, 3 Or) jndlpfd v, ManueJ, b D. & R. 615. 

t'. P. 5<iU, S. t\ (A) Havenden v. Crowther, 1 IVnirb 

(б) Bond V. Jmac, 1 Bur. ttfO. I*. C. 170. 

(c) See Thackray v Harritt, ) B. A (i) This Is sabmltted as the practice 

AkL 212. In actions commenccxl by (he new pro- 

(d) The Court will not take judicial cfw« prescribed by the 2 W. 4. c. Xf. 
norice of this book. Rrunetl v. iHsan, The as. ms. must nave been so recum- 

6 Bhigh. 442, 4 M. & P. 100, IS. C. able If fhe original actfcm were by bOI; 

M) Hutton v.iteubm, h M.&.Sc). 323, or. If the aetkm were by original, the 

2 C^t. Rep. I(i2, S. C. as, ms. must have been returnable on a 

(/> 2 Mlon, 46. See Hunt v. Cor, general return day, and have had 15 
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where it is not intended to be executed^ (as is generally the case^ when 
you are desirous of fixing the bail), can be made returnable ** imme* 
diately after the execution thereof,** or on any particular day out of 
term, as may be done in other cased by virtue of the 3 & 4 IF. 4, c« 67, 
$. 2 (on/e, 378). If, however, there be any thing irregular in the writ 
in these respects, the principal onl^aiid not the bail, can take advan- 
tage of it (k). So, if the ca» *a. be not sued oui. within a year after 
the signing of the judgment, (he judgincMU should first be revived by 
scire facias, before utiy proceedings are had against the bail; yet the 
bail cannot take advantage of any irregularity in this respect (A*). So, 
if there be any irregularity in the judgment against the principal, the 
bail cannot make it the subject of objection (/). But if there be any 
irregularity in the proceedings agaiiint the bait, if, for instance, there 
bi* any irregularity in the ieste of the srL may of 

course take advantage of it. See furtiier as to the form of the writ, 
the mode of suing it out, &c., anle, 409, 410. 

The ca. $a. must lie the four last days before the return (exclusive 
of the day of lodging it and the return day) in the sherifi**8 office, 
{ft. E. 5 O. 2, r. 3) (n), otherwise the proceedings will be irregular (o). 
The days must be searching days, and Sunday, or any other non-* 
juridical day ( p), is not reckoned, even although it be not the last day 
of the four (q). And in London and Middlesex, thecd. so. must also 
be entered the same number of four clear days in the public book kept 
at the sheritf *s office for that purpose (r). An entry In the private 
book wilt not do {*). 

The sheriff returns nan cst inventus as a matter of course, without 
making any attempt to arrest the defendont; the ca. sa. being in* 
tended merely as a notice to the bail of the plaintiff's intention tt> 
proceed against them (/). But if the defendant happen to be in the 
sherlft's custody at the time, even although at the suit of another 
person, he cannot return non est inventus t or, if he do, the subsequent 
proceedings against the bail in such a case will be set aside (u). 

This writ, we have seen (anie, 338), must not be sued out pending 
a writ of error brought upon the Judgment in the original action, 
otherwise the Court will set aside the proceedings. Or if the writ of 
error be tt the House of Lords, the suing out the ca. sa, or proceed- 
ing against the bail, would be punishable by the House as a con- 
tempt (4r). 


days at least between the teste and re- 
turn. R.H.9W.4. r.77; R.E.5G.9, 
r. 3 («)• See 13 C. S, c. S. s. 7; Anff v. 
M4mn,Ksecntor9 nf RimsW/, 9 L. Rsym. 
1177; 9 Saund. 79 fr. 

\k) CAotmsndtfIrv v. Beahn^Pt 9 Ld. 
Raym. Mod. 304, Holt. Oil. S.C.; 

iTnmpbeil v. CVmmtfiir, 9 Bur. 1197* 

(0 Ha^mrd v. KiMoar. 4 Ernst, 310. 
(m) Iktwier v. JoOep, I H. Bl. 74. 

{m) .diMM*. 9 Salk. .KWk 
{o) enck V. Brockkurst, 13 East. 338; 
FUnwtf v.3mRa,7B.&C.a03: WUmm 
V. Kerr, 4 B. Aid. AS?- 

\p) Seott V. 7 Blfigh. IQB, 4 

M. i P. 478, 1 Dowl. P. C. iou, S. C.; 


7B.&C.800; in.aE R.50. 

Haumnt v. SmUh, 1 B. St Aid. 398. 
fktodwin V. Lomk, 0 M. & Sel. 133. 2 
Chiu Rep. 199. S. C.; Smiitt, 

7B. SrC.CVa; 7Btagh. 100. 

(r> R. H. 9W.4, r.77; 3M.3cSe). 
393; 9 Chit. Rep. 109. 

(s) Hutton V. Heubent 3 M. A' Sel. 
393, 9rhlt. 109. S. i\ i 4smbt. aiiter in 
Excheqtier. 1 M. 3c Y. 483. 

<#) Hunt Cos, 3 Bur. 1360. 

(w) Brtrks v. Hnin, 16 East, 9; PYonf 
v.BntmjB, 9 M. a S. 938; v R.. 

rAanlwti. 9 Dowl. p. C. 158; and ace 
Forswtk V. Marrpott, 1 New Rep. 931. 
{s} I P. WnBs.6IB. 
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• 

After levying a part of tlic sum recovered under a ea. sa. 

may be issued for the residue, so as to fix bail (y). 

if, alter the ca. sa. is retu»'ned non e$t i/wentus, the bail render the 
defendant, and the defendant be again bailed, there must be another 
ea. sa. to fix the new bail («). 

Entry of the reco/nizance on the roli.'] After the ca, sa. has been 
returned and filed, the next steps requisite are, to file the bail piece 
(if not already done, see ante, 174), and to enter the recognizance 
on the roll, and carry in and docket it. In strictness, the roll should 
be carried in before any proceedings are had against the bail; but aa 
the bait can take advantage of an omission in this respect, only by 
plea of nut tiet record, it is seldom in practice made up and carried 
in until the bail are called upon to plead (a). 

The entry is made and the roll carried in and docketed by the 
plaiiitifif's attorney. Get a roll of tttc term in which, or if the rcrogfii’- 
zanre was entered into in vacation of the term preeeJinff which, the re- 
cognizance was entered into, as directed ante, 222, and get a number 
for it from the clerk of the treasury: pay him As. Rd. Then enter the 
recognizance, upon it, (sec the form, Chit. Forms, Then 

let your entry he docketed, and your roll carried in and filed in the 
treasury, as directed iinte, 223 (r). 


Scire. facim.‘\ The plaintiff has the option of proceeding against the 
hail, either l>y scire facias or action of debt. 

The scire facias states the recognizance, the judgment, and that 
the principal has not paid the damages, &c., nor rendered himself, 
and then commands the sheriff to make known to the bail that they 
be at Westminster &c., on See., to shew &c. (d). It is not necessa^ 
to have a separate sci. fa. against each of the bail (e ) ; but If you 
have a joint scire facias against both of the ball, you must bring them 
both into court before declaring against either (/). And in a late 
case, where a plaintiff issued a joint scire facias against A. and B., 
hail of C. and I)., upon which A, only was summoned, B. was not 
found, and A. entered an appearance for himself only, it was held, 
that a declaration against A. alone was irregular (/). * 

The set. fa. iray be sued out and tested on the return day of the 
ca.sa.{g), but not before. It is not absolutely requisite, that it should 


Steoenmm v. H^che, 9 D. & Cres. 

(s> riMKcilcn^ V. Harris, 1 B. S; Aid. 
2VJ. 

I«) 2 Sdloti. AA. lofiO; 2 Ssund. 72 fr. 

<c) See the form the docket paper. 
Chit. Forms, A15. When theactkai was 
by orffinai. the reoognicance was en- 
tered on the roll by the Olacer, and it 
was his du^ to docket ft and carry in 
the toll. The roll must however have 
been intituled of the term in which the 
proceM upon which the defenclaiii waa 
arrested, was lecumable; in other re* 
!«pecli the title was the same as where 


the action was by bill. The roll Chen 
cominenoed with a redial of the capias, 
altos, &C.; dien followed the plainUfi'^s 
appearance, and the defendant's ap* 
pearancse and defence; and lastly thecn* 
try of the reeognizance. See the form. 
Arch. Forms, Wi. Tl«eemry of there- 
engnimnee by bill was dSlIbrent, see Id. 

{4) .S«e the form. Chit. Forms, .*}1A, 
and csTan attas sci. fa. Id. 310. 
te> 2 ^kuind* 72 b, r. 

Ahtasbioy v.pringfe, 10 B.I^Cres. 

SasuOasut v. ClarMgc, 2 Dowh F, 
C. ilS. 1C, dr M.072,9.C, 
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be tested on that day (ft). It must be returnable on a day certain in 
term (i) ; and if It be intended to have only one writ, there need be 
only four days exclusive between the teste and return, though it is 
usiud now to allow a longer time, where you cannot summon the bail, 
but merely give them notice of tl^ writ (ft) : but If there be an atiast 
then there must be fifteen days beHkeen the te^te of the first writ, 
and the return of the alias without regard being had to the niim* 
ber of days between the teste and return of each (m). The alias sci. 
fOf also, if issued, should be tested on the return day of the first scire 
facias (n). 

The scire facias upon a recognizance of bail must be brotight in 
Middlesex, where the record Is, and not elsewhere ; ( U. //. 2 lf^ 4, 
r. 80); for although the recognizance may probably have been Mken 
at the Judge’s chambers, or before a commissioner in the country, 
yet the course of the Court is to enter It as taken in Court, the re- 
cognizance not being obligatory by the caption, but by its being en^ 
tered of record; and this is now the practice on a recognizance taken 
in Che Common Pleas, though it was formerly otherwise in that 
Court (/</.) (o). 

As to the manner of suing out and proceeding upon a scire facias 
In general, see 2, Book 3, Part I, Chap. 3. 

It should here bo observed, that in this Court, before the rule t>r 
//. T. 2 IV. 4, r. SI, after the sheriff’s return oi nihil to a tetre fnciast 
thu plaintiff sued out an alias scire facias^ and if such alias sci, fa. 
was left in the sheriff's office, in time to allow it to lie there the last 
four days before the return ( p), (which four days were reckoned ex- 
clusive of the day on which It Is left, and of the return dav)(7); 
and the sheriff returned nihil, and the bail or the defendant did not 
appear, jii<lgment was given against them, two nihils being deemed 
equivalent to a sci. fa. \ and it was not necessary to give notice to the 
b^l, who were bound to watch the sherifT's office. But by the above 
rule of //. 7*., no judgment shall be signed for non-appearance to a 
scire facias, witiumi ieave of theeCourt or a Judge, unless the defen- 
dant has been surnmmsed; but such judgment may be signed by leave, 

(h) Stewart V. Smith, 9 l«<t. Raym. iwfcand return; (H. T.S ir. 3, r. 1 (is); 

I w;, S Str. S. c;. K. S G. 2, #•. 3 (a) > ; or If (Here were an 

(i) Kdtm v» Wills, 2 Ld. Rgyin. U17: uhas, then Ift days between the tests 

II. K. 5 G*9 (ri). and return of each writ. {Id. ift.) The 

(Ar> lifffi V. Jarkssm, 4 T> R. 883, atias must have been tested on the 

</) .ftnoj*. 7 Mod, 4(1; Antm. 2 Salk, qaarttf die past of the return of the first 
wHMIa 9Cim itoe 

Xm) KOiot r. Smith, 2 HUr.l 139: Chmbe (o^ Saund. 72 r. 

V. CutiOl, 3 Bing. }d2: 2 Sellon, 33. < p> FWty y.Hermsr, 4 T. R. 5B3. See 

(a) Goodwin v. Peek, 2 Salk. MX*, Vo(.2, p.612. 
t?omyiis. MU H. C.i Amm.0Uod. mu (9) irilwM ▼. Farr, 4 B. 3r Aid. 337* 
R. T. II W. 3, (u). When the proceed' The four days mmt be searching days, 
iiqpi hy origlna] writ In |ienocial actlomi and a Sunday cannot be reckoned as 
werelnexlsleiice, iheivftnir/beifietlieiefn one of them; {Femetl v. SindiS, 7 B. A: 
should have been tested on the Caress. 893; GoadtHn v. lAtjgne, 8 If . It 

die poet of (he return of the re. «i . Set. 1.13, 2 t:hlt.Rep.lf», S.C.); ixw can 
(4Sfesmsr« V. Smith, 2 Str. ikSS), and made a dUm mm {Seost v. Uurkin, 7 Bing. lOB, 
retumahle on a general return day. 1 DowL P. C, 202, S.C.), The ^erttr 
vrhsreaoever, 3;c.; (2 Lfl. P. R. 49v: U bound to Indorse on every writ of 
Ifiden T.IPilh, 21.d. Raym. 1417); and arire /kotos the day whas it was left In 
asust have had 13 days between the his office. (A. 3 C. 2; TIdd, 1123). 
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• 

after eight dayi» from the return of one ecire facias. The object of 
thU rule is to make it the plaintiff's duty to give notice of the scire 
facias to the bail, by summons if the bail reside in Middlesez» or, by 
notice if they re:>ide elsewhere; an<b>f neither of Uiese things can be 
done, the plaintiff must shew by affidavit, that he has attempted to 
summon the bail, or give (hem noKe, and shew what endeavours he 
has made for ihat purpose, otherwise he cannot obtain judgment for 
defendant’s non-appearance (s). And the Court of Exchequer have 
refuse<l to allow the plaintiff to sign judgment upon the sheriff’s re- 
turn of nihif to a scire facias against bail, without an affidavit that 
the bail had bad notice of tbc scire facias being lodged at the sheriff’s 
office (/). And they have relused it. although one of the bail residing 
in Middlesex was summoned, the other, who was resident out of that 
county, nut having had notice of the sci, fa, (r). 

When you do summon the bail, (and which can only be when they 
reside in Midllle^cx), then, in order to dx them and get a judgment, 
you should f^ersonally serve them tvUh summofises, at any time brfore 
the rising of the ('onrt on the return tiay: and they may be so per- 
sonalty suiiiinoned us late as possible, just before the rising of the 
Court, and so as to preclude the imssibility of their afler wards ren- 
dering the defendant before such risilng (tv). It seems to be stiU ne- 
cessary, whctlu'r you actually summon the bail or not, that the scirm 
Jacias ahould be left in the sheriff's office iiu> four dear searching days 
before the returns as heretofore, {See p(tst^ VoL 2, 612). 

li you cannot siuiirnon the bail, then, affer having left the ea,sa» and 
scire facias in tlu: sherifl'** office, prepare a notice (s), stating the i#- 
suing of the ca. s;i. and scire facias, and when they were left at the she* 
riff's office, an*i UiC purjtose for wlddi they were left. Serve, or use 
ytjur best endeat ours to serve, the notice as long a time as possible be* 
fore the return day. Get the sheriff to return nihil to the sci, fa. 
Make an affidavit of the facts, and at the expiration «f eiglU daye 
from the return of the nihil, apply to the Court or a Judge for leaee 
to sign judgment. Such application to be made tit o reason- 

able (sme after the crpitaiion of the fight days from the return (y). 
The rule to enter up tiw judgment, if granted, is absolute in the first 
instance. If a Judge's order has been improperly obtained^ ailoiwng 
a judgment to be signed on a scire facias, where the bail have not 
been summoned or bad notice of the proceedings, they should apply 
to the Court to set siMde the order, or they wUI not be allowed to im- 
peach it on a motion by them to set aside the proceeding* (a). 

Before judgment against the bail on the scire facias can be signed, 

(«) PerPatumm, J.. K. B. G June, and see Jervis’s Rules, 
UCist; Jervu’s Rules. Hyf- HH, n. 

eins V. fVilkei, IJ June, K, B., iw) WrigM v. Page, g BUt. Rep. 837: 

MS., 1 DowU P C'. 447. S.r. fVttimU CMrkev. Ueadshmt, 1 ICast, M; f^swis 
V. Cooke, 2Doirl. P.('. Sec* a»i U> v. Pine,^ DowL P. C. 133; t/mUh v, 
tlie endcavootA he niust make u* wer \ e Crone, H Moore, H. 
a writ of i^umiTuins in order to oUtaio {s} See tlie fotm, Chit. Pemms, 313. 
gidtSSringas,poet,ASt9. Of) 9Poode.Mmesy, IVomi, P,e,M. 

<<} ixtchwood v.Orme, 3 June, 1832; ($1 ladbmkee,iioudtt,l DamUP.C, 

Jervis’s R«l^ 87, o. 488. 

tv) Sewionn'.MajtweO, 2 C. kJ. 
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there must be a rule to appear (a). A notice in writing to the plain- 
tifff or his attorney or agent, will be a sufficient appeau’ance. (fS. //. 
2 IF. 4, r. S2; j^t, Fol. 2, 614). 

To entitle bail to a stay of proceedings pending a writ of error, the 
application must be made before |he time to surrender is out. {R. II. 
2 IF. 4, r. 84). 


The plaintiff has the option of bringing one action against 
both of the bail, or separate actions against each(^); and the latter of 
course should be adopted, where it is is doubtful if one of the bail can 
be served with process, or there be some other good reason for suing 
separately. In general, however, the Court discourage the practice of 
bringing several actions. 

Process may be sued out against the bail on the return day of the 
ca. sa, (c), or afterwards ; and It may bear tstte even before that 
time (d). It must be recollected, that the defendants cannot be holden 
to bail; (anfe, 70); but a copy only of the process must be served on 
them, as in ordinary cases in nonballable actions, it was formerly 
requisite that the writ should contain the following or etiam : — ** *intl 
also to a biil of the mid pkdntiff against the said defendant in a pU^a 
if debt upon recognizance^ according to the custom of our Courts be fort- 
us to he ejthibiied i** otherwise the defendant or his attorney was not 
obliged to receive the declaration. (BE, 15 0,2). Hut since the 
2 IF. 4, c. 39, it will suffice merely to describe the action in the writ 
as ** an action of debt*’ 

The venue must be laid in Middlesex, for the same reason ns stated 
ante^ 432, with respect to the scire facias. The rest of the proceed- 
ings in the action are the same as in ordinary cases. 

The execution may be byjl./a., etegit, levari facias, 
or CO. so,: and this latter writ may Issue in the first instance, or after 
ufi. fa., at the plaintiff's option (a). If the proceedings against the 
bail have been by action of del(|. aird both the bail were joined, the 
executitm must of course be a^nst both jointly, in order to accord 
with the judgment (see anie^ 376); but If by scire facias against 
both, the «exectttiou may be either jointly against both, or several 
against each; for the purport of the scire facias is, to have execution 
according to the ftnrm and effbet the recognisance, and the recog- 
nisance Is joint and several (/). 

If the pUilmiff be not satlsfi^ the amount of his debt by the exe- 
cution against the b:iil, he may still have execution against the prin- 
cipal ( g) ; unless the bail have been taken on a ca. so, ; in which case 


tel Chit. Sum. Prac. 907. See the 
ftMtni* Chit. Forms, 319. It Is written 
on padn ttaper Mid taken to the eierk of 
ihe rules. 
lOl 9Saaml.79 6. 

. te} saam V. arMoXrs, ST. R.SSfl. 

Ftawe T. Weighs, 9 B. It P. 255, 
IS} smut V. Smi^, 2 Str. 1131: Ckm*^ 
cade V. CMwvrta, id. sue, 3 Sslk. .IIK; 
and see TrsuifKisH v. Chtekt, 2 Taunt. 


113 , 114 . 

(/) 9 Saiimt. 796; Sahubury v. Prin- 
gis, 10 B. BCres.731. See forms of 
Chit* Forms* 395; of on. jo. Id. 

oil HMfglaV eoMtCio. Jac. 39U; Frce- 
mmm v. Msmmisr Freemen, Id. 549; 
MM V. MsSe, 1 Sid. 107; see FUh/tr 
V. Germiacry, Barnes, 909. 
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Bail in Error j how far liable. 

the plamtiflT is for ever after precluded from proccedinpr against the 
principal, even although the bail become bankrupt, and be discharged 
upon obtaining their certificate ; or alihough the plaintifT discharge 
the bail upon their paying part of the debt, with an understanding 
that he should be at liberty to pioceed against the principal for the 
residue (rr). 

If the piincipal be taken in eit^ctition, it seems the plaintifT cannot 
take the bail t/0* But, after levying a part under a fi.fa., a ca. sa. 
for the residue may be Usued, and the bail be fixed lor the resi- 
due (•). 

4. Itaii in Error, how far liable. 

The bail in error bind themselves, by their recognizance, to prose* 
cute the writ of error with cflect, and uUo to satisfy and pay the debt, 
damages, and co.sts, awarded by the funner jiidgoicMit, and also the 
costs and damages to he utvurded for the deluyiug of exeoulion, if the 
said former jiidginent hliould be affirmed. ],c. 8 ; .v< e anie, 342, 

345). Therefore, if the Judgment be iifHrnud, or the wiit ofeiror be 
discontinued, or the plaiotid* nonprossed (even before the record has 
been cei lified) (A), the bail are liable. As to the extent of tlieir liability, 
it must be observed, that the words *Vosts and damages to be awarded 
for the delaying of execution,” must he understood to mean such da* ^ 
mngc*' and cosIa as arc given by the Court of error; therefoie the ball 
arc liable only for the amount of the judgment given by the Court of 
error, and for interest on that sum fiom (he time of allirmance t 
but not to any interest previous to the affirmance, except .such aa is 
included in the judgmem in eiror(/). 

As the engagement of the bail in this case Is absolute, to pay the 
debt, £tc., if judgment sliould lie affirmed, &c., they cannot be dis- 
charged of their responsibility by the rtMidering of the principal (m), 
or by his bankruptcy and ccrtificaic (w)» <*** evm if the prinri|>al he 
taken upon a c«, sa. for the same debt and damages and costs in cr- 
ror(o). So, if the bail fbemselves become bankropt belore Rflirniaricc, 
their ceriificate will be no bar to proceedings against them on ihcir 
recognizance (p). BaiV in error, howevit, who do not jintify, may 
have their names struck out of the bail piece, upon application to the 
Court ( 7 ); after which, of course, no proceedings can be Ifhd against 
them. But whiKi their naiiv;s remain on the bait piece, they may be 
proceeded against; and the Court will not ktay such proceedings, but 
upon payment of eo»is (r). And in a late ca 4 »e, whlrrc the plahilifTin 
error nonprossed liis writ, after the bail were excepted to, and notice 


(^) ^///^ V. Sot/rf', 2 M. & S. 341. 

(A) ciise. t r*». .Isc. fIC?0; but 

see Afftrtv V. T. Joi:cs, 

VerkirtM v. /WO/. 2 H. A: P 440. 

(0 StrrrftjmtU v. /frwV/#*, fl B. A' 7*^*7* 
(A) ilitt! V. Whiirtirtwi, Barnes, AW\ 
Dirkmitmm v. it M. A S- 210. 

</) Frith V. 2 T. R. ’>7* * 

Doug. 733, S.C.; see J>cie v. 

U 


1 M. dc S. 247. 

(m^ IxifTi, 23B: Skmiheate v. BroUA- 
Wfdir, 1 T. R. 034. 

</») Id. 

/Vr*#w V. PmU, 2 B. &r P, 440. 
Cid Hotkb^ V. 2 >tr. I/>4.'1. 

Tub, 1 WUk. 337, liiay.56, 
.S. ante, 340- 

(r) Ooyld ▼. Holnuftrom, 7 580. 

2 
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given of justifying the same bail» but before they justified, and the 
defendant then sued the bail on their recognizance ; the Court refused 
to allow an exantretur to be entered (s). 

5. Proceedings agatnsi Bail in Error. 

It is not necessary to sue out at ra. sa. against the principal, in 
order to proceed against the bail in error, as it is in the case of pro- 
ceeding against bail to the action. The recognizance, however, must 
be entered, and the roll carried in and docketed, in the manner men- 
tioned 431(0* 


Scire facias.^ The defendant in error has his option to proceed 
against the bail either by tcire facias or action of debt, in tlie same 
manner as the pluiiitifT may against bail to the action. (.9«*c nntv^ 431). 
The scire facias in this case is tested and made returnable, a.s men- 
tioned anlct 431 , 432 (ii). The scire facias must be broil^^iit in Middle- 
sex, whether the recognizance were taken in Court or at a Judge's 
chambers. {H. 11.2 IV. rcg. HO). It is nccesMiry to observe, that, 
if the plaintiff in error have joined in the recognizance (which, how - 
ever, is not usual), the scire facias must be either against him and 
both of the bail, or against each of them severally ; for, if it be 
brought against two of them only, it will be bad on demurrer (x). 

As to the mode of suing out the sci. fa.y and proceeding on it, see 
Vol, 2, Book 3, Pari I, Chap. 3. And for other matters relating to 
the writ, see un/e, 432, 433. 


Deht.^ The proceedings in this action are the same as in debt 
against ball to the action. {See ante, 434). The venue must be laid 
in Middlesex. 

If the recognizance were entered into by the principal as well as 
the ball, the action must be brought against all three, if living, ot 
against each separately ; if brought against two only, the defendant.s 
may plead the matter in abatement, but cannot demur (y). 

As Co execution, see ante, 434 (z). 


(a) IHcktmson v. Hesetfine, 9 M. A 
* 10 . •• 

(r) See the formi. Chit. Forms. 
in) Id. 


{*) 2 Saiind. 72 r. 

ik) 1 Saund. 2!d, <n. 1); 2 .saumt 
7* c, 

(c» See as to the fomi't. Chit. Form* 
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Sect. 0. 

Entry of Satisfaction on ih% RolL Settiny off Costs^ 

As soon as the juslgment is sausfied, by payment, levy, or otherwise, 
the plaintiff, if required, must give the defendant a warrant directed 
to some attorney of this Court, authorizing him to enter up satisfac- 
tion on the roll. This warrant must be upon a 20s. stamp, and may 
be had at the stationer's ; Fill it up (a), and get it executed in tfui 
same fhanner as any other warrant of attorney* JVex/, moAre out a 
satisfaction piece upon a piece of unstamped parchment, iihe a bait 
piece (6), and take it and the warrant to the clerk of the judgments, 
who will enter the same in his hook of remembrances, and hand the so- 
tisfaction piece over to the clerk of the treasury, for the purpose of 
being entered on the roll. Pay for the entry 3s. iw term, 5s. in ooea- 
tion, lOd.for the keys of the treasury, and 3s, Ad, for attemlance {c)m 

Where there arc cross actions, the Court, upon application, will 
allow the defendant in one action Co enter up satisfaction on the roll^ 
upon his acknowledging satisfaction for the same amount in the other 
action, in which he had obtained judgment fur a larger sum; and 
this, even although he have the other party in custody in c^xecution 
on the latter judgment (rf), the other party's attorney being first wi- 
tisfied Ills lien upon the judgment for his costs in that particular 
SUIT. [Sec note, 54) (c). So, where a bill in equity wan dismissed 
with cv.hts, and the plaintiff brought an action in this f.*oiirt for the 
•Haiiie cause and recovered, t!ic Court, upon application of tlic de- 
fendant, ordered that the costs in equity should be set oflT against the 
dam tges and costs in taw, the Ueti of the plaintiff's attorney being 
first siiiisfied (/). And the same where the rights of the parties 
arise from separate awards (g), or it should seem where the right of one 
aristas from an action of the other from an award. Even where the 
costs on one side were costs incurred in the Mayor'seourt in London {h), 
or the costs of an indictment (i), the Court of Common Picas have al- 
lowed them to be set off. ^ 

And it is not necessary that the tw'o proceedings in which the costa, 
5:c. have been incurred, should be between exactly the same parties, 
as in the case of a set ofl' under the statute; where B. brought an 
action againift A*, and recovered, and A. brought an action against 
B. and C., and recovered, the Court, upon the application of A., 


(a) Sve the form, ChlU Forms. 

Id 

(r) s*!e form of entry on the rot!# 
Chit. Forms. 

(<f) SintpsoH V. Hanlep, 1 M. & .S. 

tm. 

(tf) MuidleUm V. Hill, 1 M, & 8. 240. 
Tidd, 039. 


i/i Harrison v^MtOfriiigr, 4 
:m, 2 B. Sc Orta. 8(X>, H.C.; and see 
Hah V. odjf, 2 B. A V. 28; KtmUn v. 
Darity, 1 New Itep. 22; Wtehcr v. JVI- 
4 Bic^. id, 

U> & 1814. 

(/4) Kmermm v.Laskley, 2 H. Bl. 2Xi. 
(I; Kntdin v. Darky, 1 New 
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allowed him to setoff the damuge^ and costs recovered by him in his 
action against B. and C., against the damages and costs recovered 
by B. ill his action against hti^, subject to the lien of B*’s attor- 
ney (/r). So, where A. brought an action against B., which was de- 
fended at the Joint expense of C.*and D., (they being the parties 
really interested,; and A. was noi^ited ; aiidC. brought an action 
againstA., and was nonsuited: the dburt, upon t^.e application of C., 
allowed him to set off the costs of the first nonsuit against the costs 
of the second (/). So, where upon two policies of insurance, under* 
written by the same peisims for A., two sets of actions were brought, 
and each set was consolidated ; and A., the plaintiff, was entitled to 
costs in one, and had to pay costs in the other; tiic Court allowed 
the costs in the latter action to be set ofi' against the costs in the for- 
mer, as in substance, under the consolidation rule, the same persons 
were the defciulunts in botli, although in form one aetton ap)ieared 
to be ngHtn^t B., and the other against C. (m). But the Court have 
refused to allow tlie damages and costs in an action by A. against 
B. and C. to bo set off against damages and costs recovered by the 
assignees of B. aguinst A. (ii). The costs of a judgment as in 
case of a nonsuit, entered up against the plaintiff’ after he has be- 
[Xinic bankrupt, cannot be set off against the costs of an action by 
ihe baukiupt's assignees against the defendant in the former ac- 
tion (o). Nor will the Court allow costs to which a psrty may pro- 
bably be entitled in one action, to be set off against costs to which 
he is not absolutely liable in another (p). Where the plaintiff sued 
out a against £/s effects, E, having prcvioii.sly as.dgned all bit 
effects to trustees for the benefit of his creditors, the .sberiff, under an 
indeiiinily from the trustees, returned uu/Za luma; rbe plaintiff sued 
the sheriff for a fube return, and the sheiiff obtained a verdict ; the 
Court refused to allow the plaititiff'a judgment to be set off against 
the costs of the action against the •herlff(^). 

Where costs accrue to each party in the same cause, as, for instance, 
to one upon some interlocutory proceeding, and to the other upon ver* 
diet, the Court will allow the costs in the one case to be set off against 
the costs, in the other; and without satisfying the attorney’s 
lien, for thg attorney has a Hen only on the balance which is ulti- 
mately to be paid to his client in that particular suit. («S'cc an/e, 55) (r). 
But in an action against two, if the plaintiff succeed against one, and 
lail as against the other, he will not be allowed or compelled to set off 
his damages and costs against the costs of the defeodant who sac- 
ceeded« Yet, in a case wheire an action of trespass was brought 
against three, and two of them allowed judgment to go by defeat, 

(*> MfrMiv, i T.n. 1S3; 824,. 7 Dinghy 435. 1 Dowt P.C. 282, 

ana see (.VttMtrr v. Hnver, B T* R. ao. S. C. 

(/> 0’tW#t«>r V. 1 H. 01. 657. tV) -v. Pitrotit 1 Powl. P.C. 

t«M) Smttfz V. 1 H. Bl. 217* 250, 1 M. 5r Scr>u, 122, 3 Blngh. fJl , S.C. 

(M) ISi^ V. Iktrntmu 3 £a»t, 14!l, tr) SiejtiMntM v. rTnuon, 3 B. 5c Cres. 

<o) rp««l V. INycr. 10 Moore, 154, 2 535,511. & R. 300, S.C.; Vnnmndaur. 

Blogh. 455, S. C. Buh, 1 D. R. lOU; Howeil v. Hard- 

( j»> JiBJSemMii V. StatiM, 5 M . 5c P« ing, B East, 352. 



439 


Setting off against Costs^ 

and the third went to trial and obtAlned a verdict — the Court, upon 
application of the third defendant, and upon afUdavit that the odier 
two had acted under his authority, compelled the plaintiff to set off 
the damages and costs he had recovered against the two defendants, 
against the costs he wns liable to |)ay to the ihird (,«). 

Where a defendant was hy a judge’s order, allowed to proceed to 
trial upon paynicnt^u the pUdiiTO of a certain sum of money, with 
costs up to the date of the order, and the plaintiff consented to the 
trial proceeding on those terms, before the costs had been paid ; the 
Court held that the defendant, having obtained a verdict, was bound 
to pay those costs, and could not act them off against the costs after* 
wards taxed fur him on the posieti (t). In u late case, a plaindff, 
after giving notice of tiiid, withdrew his record, and the defendant 
obtained a rule for the payment of the costs of the day which were 
taxed ; at the next assizes the plaintiff obtained a verdict, and a new 
trial was afterwards granted on payment of costs; the Court held 
that the defendant might set off the costs due to him against those 
payable on the rule for the new trial («). When, hy an order of 
Nisi Prius, a verdict is entered in favour of the plaintiff for nominal 
damages and the costs of the action, and the plaintiff is to pay the 
defendant a certain sum, that sum may be set off against the costs iii 
the cause (^}. 

Is) SchtHtif V. Nftftlft 1 II. Dl. 23. (x) v. Nmtfton, 1 M. Scott, 

(/) Astfinatt v. Stamp, 3 B. Si Ores. If Btngh. 20i, 1 Dowl. P. C. 2114, 

ItlU, 4 !).&' It.7in, S. S. C'. ; see PAiH/Mon v. CaMu^, C 

(u) (I. l)anp^*sffidd v. AUsap, 9 B. Taunt. 176. 

& Cres. 760. 



440 



I. 


PART II. 


PROCCEDINUS IN NONBAILABLE ACTIONS. 

PREVIOUS to the statute 2 IF. 4, r, 39, t!ie proces.** for the com- 
mencement of a personal action in this Court, where the defendant 
either could nut beliolden to hail, or the plaintiff did not wish to hold him 
to bail, Was, cither by original writ, (the proccs-s whereon was by sum- 
mons, or attachment and iiistringus, or by capias ad respondendum)^ 
or by bill 4»f Middlesex, (the process wiiercon was by latitat^ alias cn- 
piasy and plurics)^ Now, however, since that act, the only proccars 
for the coiniiieiicetnent of a personal action, (except replevin^ or other 
actions removed from inferior courts), against any person whatever, 
wherein the d.-fendant either cannot be holden to bail, or the plain- 
tiff docs not wish to huld liiiu to bail, is either by writ of summons f 
where the defendant can be served wdth the %vrit, or by writ of sum^ 
mtms and distringas, where be cannot be served. 

We shall divide our considerations as to the proceedings upon this 
writ of summons where the defendant can be served, and upon this 
writ of sitrumons and distringas where he cannot he served, into 
the two following chapters, viz* 

Chap. L Jh^eedings by fFrit qf Summons, where the Defendasit can 
be served with it, p* 441 to 455. 

11. Proceedings by H’rit of Summons cmd Distringas, where the 
Defendant cannot be served with the Summons ^ p. 455 to 
462. 
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CHAPTER I. 


PROCFEDINOS BY WRIT OF SUMMONIi» WHERE THE DEFENDANT 
CAN BE SERVF.D WITH IT. 

The writf in what cases ^ and by and against whom issncd.Jl 
writ of Hummotis is the meaiift of commeticing any personal action^ 
(except replevin, or other actions removed from an inferior coart)| 
wherein you*cannot, or do not wish to hold the defendant to bail; or 
where you do not intend to proceed against a member of parliament,* 
according to the provisions of the bankrupt act* And it is (a) 

means of so commencing it, excepdng in an action against severat de- 
fendants, and wherein you Intend arresting one and not the other; in 
which case, (as we have seen ante, 121), the service of a copy of the 
writ of capias upon the latter will have the same eifect as the service 
of a writ of summons. This writ may also be the means of commenc- 
ing an action for the purpose of outlawing a party, as pointed out in 
the second volume of this work, Book 4, Part 1, Chap, 2, 

The writ may be issued in the above cases, by or against any per* 
son ; and this ** whether the action be brougldHli^nst any person en- 
titled to the privilege of peerage or of parliament, or of the Court 
wherein such action shall be brought, or of auiy other Court, or to any 
other privilege, or by or against any other person.*’ (2 fP. 4, c. 29, 
r. 1). 

Form of the writ.^l The statute 2 W, 4, c. 39, #• 1, prescribes the Ibrtn 
of this writ of summons, and by sect. 16 enacts, that alt such proceed- 
ings as are mentioned in the writ may be taken in deHittk of ddbn* 
dant’s appearance. The following Is the form; — 

William the Fourth, by the grace ef Ood ^ ike Vniied FBstgdam ^ 
Great Britain and Ireland King, Drfender ef Use Jfadlh, To C« D., 
of , im tho eowtty of , OrMUmf. 

We command yvth [or, at h^are, or, tftan m* turn aammamdtd 900,'} 


(a) It has been held* that. In an Bsaaigkv iha mta; but wbaOiar it 

tidn against onad^daiaalM,^ nMSTlSs^sarvadlnmMitlis^^ 

Vlce^ thetcPTtty naptMlnacpu^ net hssn dacklad* Itg. Nor. li 

palatine cannot be the means of com- K.B* 

u 30 
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The Writ of Summons. 

• 

that within eight days after the service of this writ on you, inclusive 
of the day of such service^ you do cause an appearance to be entered 
for you in our Court of King*s Bench, in an action on promises [or‘* of 
debt,*^ &c. as the case may be], at the suit of A. h. And take notice, 
that, in default of your so doing, lae said A. B. may cause an appear^ 
once to be entered for you, and probaed therein to judgment and execu- 
tion. iVUness [name of the Chief Justice], at Westminster, the 
day o/[<lay of issuing the writ], in the year of our reign. 

The following memorandum must be subscribed on the writ: — 
N.B. This writ is to he served within four calendar months from the 
dale thereof including the day of such date, and not afterwards. 

The same statute also prescribes certain indorsements to be made 
on the writ, but as there are other requisite indorsements, and as they 
form no part of the writ itself, they will be noticed more conveniently 
hereafter. 

This statute of 2 W.4, imperatively requires that this form should 
be adopted (&), and any material variation from it would not only ren- 
der it irregular, but in some cases absolutely void. 

We shall proceed to notice the particular parts and requisites of this 
writ of summons, together with the memorandum and indorsements 
to be made thereon ; — the mode of suing it out, — how it is to be con- 
tinued by subsequent writs, — and the consequences of any defects 
therein) The proceedings, from the defendant’s appearance inclu- 
sive, until the judgment and execution, will form the sequel of this 
chapter. 

Dittcliou of, and parties* names.] It will be observed that the writ 
must be directed to the defendant himself, and not as formerly to 
any sheriff or officer* 

It it proper that the writ should in general set forth the true Chris- 
tian and surname of defendant in full. It actions, however, upon 
bills or notes or other written instruments, we have seen ante, 99, 
Uiat the defendant's Christian or first name may be designated in the 
process and declaration in the same way as he is designated in such 
bill, 8tc. (r). But independently of this, it seems, that in mere ser- 
viceable process, although the defendant be designated therein by a 
wrong Christian or surname, or by no Christian name, or by initials, 
that will not be a ground for setting it aside (d). And since the 3 & d 
ir. 4, c. 49, «« 11, it seems that no material advantage whatever can 
he taken sf the monomer: for, although formerly the defendant might 
have pleaded the misnomer in abatement if the mistake was carried 
into the declaration, yet now by that statute ** no plea in abatement 
for a misnomer shall be allowed in any personal action, but that, in 

(6) Smith V. Crum^ 1 Dowl. P. C. k 1I.2U, S.C.; Sumner x. IkUMm, 11 

Moore, but xrum whether, since 
(e) The rule of It. T. 9 W. 4, r. $9, the rule of M. T. 3 W. 4, r. to, ante, 
ante, 99. Is noc applicable to servksable 110, the amMon ofahe Christian name 
pr o e sM would not be a ground for setting the 

{<t) Serpoa r. Gonkm. 7 !>* 4k R. tS8: writ aside. 

HUfihx P se kh a m , 69.9; C. 164, 9 0 
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all cases in which a misnomer woufd but for this act have been by 
law pleadable in abatement in such actions, the defendant shall be at 
liberty to cause the declaration to be amended, at the costs of the 
plaintiff, by inserting the right name, upon a Judge’s summons 
founded on an affidavit of the righffname; and. In case such summons 
shall be discharged, the costs of su^h application shall be paid by the 
party applying, if tbe Judge shall think At." 

If the di‘fendaut appear by his wrong name, tbe plaintiff may de- 
clare against him by that name ; or if he appear by his right name, 
the plaintiff may declare against him thereby, stating in Ills declara- 
tion that he w’as sued by the wrong name (e). If the defendant do 
not appear, the plaintiff cannot appear for him in hb right name, ac- 
cording to the statute (/), nor can he appear for him in the name by 
which lie is sued, and aifterwards declare against him in his right 
name (^). His only course would- in such case be to appear for the 
defendant in the wrong name and declare against him by that name, 
which w'ould only subject him to being compelled by the Judge’s or- 
der above mentioned to amend tbe declaration by inserting the right 
name, at his costs (/<)« 

The place and county of the residence ^ or supposed residence, of 
the de/etidant^ or wherein the defendant is, or is supposed to be, must^ 
be iiienitoned in the writ and copy. This is imperatively required 
by the 2 IV. 4, c. 39, #. 1, and if not mentioned would afford aground 
for setting aside the writ, {IL M. 3 IF. 4, r. 10; mile, 110), or the 
service of the copy, if the application for that purpose were made to 
the Court, or a Judge in vacation, within the eight days limited for 
the defendant's appearance; but the writ itself would not be void (/d). 

It is to be observed, that the insertion of the supposed residence will 
suffice, and the Court or a Judge, on such application, would not try 
a disputed question of residence, if the plaintiff bad reasonable grounds 
for supposing that the residence mentioned ^ the writ was the cor- 
rect one. The object of inserting this residence U fer tbe purpose of 
having the copy of the writ served in the proper county. 

A misnomer of the plaintiff m the writ incurs, it seems, the same 
trifiing consequences as the misnomer oftbe defendant above noticed (!)• 
In one case it was decided, that though the plaintiff decUm by a wrong 
Christian name, it b no ground of nonsuit at the trial, IHl be shewn 
that the defendant knew that the action was brought by the person 
who actually sues (/r). 

It if wholly unnecessary, and therefore best not, in any ease, wbe- 

(^) See Doex.Butduar, 3T.R-6I1; 1 13. 1 Mardi. 474. S. C.; JtimetT.ate- 

Ho/e v.rntoFi. 8WUS.393; ter. 7B.4iC.48a, I M.4e a.f65,S.C.: 

per, 6 M. 4r Set 327. 339. Onkiep v. (Hits, 3 EiW. 107; Cbte r. 

{/) Doe V. Batcher, 3 T. R. «ni; Hlmlian, 0 T. R. 834, 830; QrmefOrdx, 
Greensiade v. Hotheme, 2 N. 1C J32; aateftteetf, 2 Stfa. 1213. 

Drifts V. Dieieensom, 11 East, 223. (0 MeHep v. law, 2 B. te B. 34. 4 

is) Drifts V. Dickenam, 11 East, 223. Moore. 3S0, C., and ttw cases euUe, 

Ddenapv* Cmtnfm, 10 Rost# 328; Mm- 99. n. to). 

Uter V. Herts, 3 M. & Set 430. (k) mns^Om v. Frers, dCanip. 29. 

(h\ See 6‘mha v. Pttttm, aTaant. 
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ther or not the fdaintiBTbe Bulng) or the defendant be sued, in autre 
droit, as executor^ administrator, assignee, or the like, to describe him 
as such in Che writ We have seen {ante, 101), that this description 
is considered by thU Court, and the Court of Exchequer, as unneces- 
sary » even in a bailable writ, andi' a fortiori, it is so in a nonbaiiable 
one* It should seem that if the pir|y be thus unnecessarily described 
tn the writ, no attention need be paid to it in declaring, unless per- 
haps he is described In the writ as suing or being sued ** as'* execu- 
tor or ns” assignee, 8tc* (*Vee ante, 102)* 

The addition either of the platntilT or defendant need not be in- 
serted in the writ. 

Number of pnr/tCs.] The names of all the plaintiffs should be in- 
serted in the writ and no more. And by R. M. 3 IV* 4, r. 1, the writ 
must contain the names of all the defendants if more than one in the 
action, and must not contain the names of any defendant in more ac- 
tions than one. If the writ be at the suit of one plaintiff only, and 
the declaration at the suit of two, or vice versd, the Court in term, or 
a Judge in vacation, will set aside the declaration for irregularity, if 
the application were made before the usual time for pleading be ex- 
pired ; and so, if the writ be against one defendant, and the declara- 
tion against two. But if the writ be against two defendants, and the 
declaration against one, that would not, it seems, be irregular, if the 
plaintiff entirely dropped his proceedings against the other {m ) ; and 
especially if the action were for a tori (a). If there be several defen- 
dants, and several writs, all the defendants should be named in each. 

Cauee ff nefioa.} It will be seen that the form of the writ of sum- 
mons as prescribed by the act requires the cause of action to be con- 
cisely stated in It, as an action ** on promises,” ** of debt,” ** of cove- 
nant,” *' of detinue,” •* on the case,” ” of trover,” or “ of trespass,” as 
tlie case may be. Even describing the action of assumpsit as an action 
of ” trespau on iho case upon promisee,” would be bad. If the form 
of action be improperly described or wholly omitted, the Court in 
term, or a Judge in vacation, would set it aside, if tlie application be 
made wUhjin the eight days limited for the appearance. {See R, M. 
S W* 4, r. 10, ante, 110). If the cause of action be inserted, and there 
be a material varianee between it and the declaration, thus, if the 
writ was in an action on promises and the declaration In debt, or if the 
writ was in an action on the case and the dedaration upon promises, 
or the like, the Court In term, or a Judge in vacation, would set 
aride the d^ataisoti, if the application were made before the usual 
time for pleading Is eaqpsred (e). 


tiii> Sse Jhwu v.PV'Misamd, SM.A 
a.347s Aw4MV.BII»Mt,aC.&J.474, 

7a4,5D.hlh6tt,S.C. 


»&! rs4s.awsvTS‘o.{R 

OMi. not »- 
**ff H*ts in haflakiff mssa^taMan 109, 104. 
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Return of.’] Formerly, all writs for the commencement of personal 
actions must have been matle returnable in term time, original writs 
and the process thereon on a general return day, and bills of Middle- 
sex and tatUais on some certain day, otherwise they would have been 
irregular. The two latter writs miAit hav^bcen made returnable the 
very day they were sued out. jidls of Middlesex and latitats^ as 
also the process on Original writs, must also have been made return- 
able, cither in the same or the next term after that in which they 
were tested; for if a term intervened between the teste and return, 
the writ would have been void. If the writ were returnable on a 
dies twn it was considered altogether void (p). 

Now, however, it will be seen that the writof summons does not spe- 
cify any particular return day, nor is there any particular return day, 
but the defendant must, within eight days afler the service thereof on 
him, inclusive of tlie day of such service, enter an appearance, (as 
pointed out 453), whatever day the last of such eight days may 
happe n to fall, whether in term or vacation. If, however, the last of 
such eight days fall on a Sunday, Christmas-day, or any day ap- 
pointed tor a public fast or thanksgiving, in cither of such cases the 
fullowing day is to be coiistdered as the last of such eight days; and 
if the last of such eight days fall on any day between the Thursday < 
before, ari<l the Wednesday after Kaster-day, then the Wednesday 
after Faster-day is to be considered as the last of such eight days; 
and if the writ be cxcctited on any day between the 1 0th of August 
and the 2lth of October, an appearance may be entered by the de- 
fendant at the expiration of such e ight days, but no declaration or 
pleading afti r declaration can be filed or delivered between the said 
] Oih of August and 2 lth of <>et€)ber. (See 2 IF. 4, c. 311, s. 1 1 ). It will 
be seen po.?/, 44d, that the will is in force only, and cannot be exe- 
cuted after, four calendar months from the day of its date, including 
such day. 

The writ should require the defendant to enter an appearance “ in 
our Court of King's Bench,” as in the form prescribed on/e, 441. If 
however, it required him to enter it ** in our Court before us,” or 
otherwise shewed that the Court of King's Bench was meant, it 
would not, it seems, be defective on that account (r/). 

Date and testeJ] The process upon an original writ, and hy bill, 
must have always been tested on M)ine day in term, not being Sun- 
day. If sued out in vacation, it must have been tested as of the 
previous term, usually the last day of it, or it would have been 
void (r). Now, however, the writ of summons (a* also any aUas or 
juries writ issued on it) must be dated the very day It was issued, 
and this whether in term or vacation. (5Vc 2 /K 4, c. 39, s. 12). If 

(p) Sec the Hcveral authorUkm etta- <r) Sc«r the caan cstabUshing these 
bibbing ihete tmsiilon*. antr, 104. pOsUioiM, ante, Iu5. 

( 9 ) &e Tkid, inh e<i. 150. 
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not dated at all^ or if dated on a day diderent from the day on which 
it WEB issued, it would be irregular {see R. M. 3 W, 4, r. 1 0; ante^ 1 10), 
and might he set aside («) by the Court or a Judge, if the application 
be made within the eight days’ time limited for entering the appear- 
ance, and before such appearance ^has been eniered. If by mistake 
a wrong King’s name be inserted tn,.thc date, it is immaterial, pro- 
vided the name of the Chief Jusuce (or, if llien* Ub no chief, of the Se- 
nior Puisne Judge) of tl»e Comt be inserted (/). It seems immaterial 
whether the day and year be stated in words at length or in figures. 
{See aniet 105). 

The writ must not be issued until there is a complete cause of ac- 
tion, otherwise there would, it should seem, he a good defence to the 
action, or defendant might plead in Hboteincnt that the action was 
prematurely brought {sec antCf 105): or in a clear undisputed case 
the Court would set aside the proceedings (m). 

The writ of Hiimmons and aUfts^ ivc., must be tested in the name 
of the Chief Justice, or, if lliVrc be no chief of the Senior Puisne Judge. 
(Sec 2 W. 4, c. 30, s, 12). If not so, it would be irregular, and might 
be set aside accordingly, upon an application made wiiliin the eight 
days limited for defendant’s entering the appearance, and before ap- 
^learancc. {It. /!/. 3 IF. 4, r. 10; ante, 110). 

Duration of the writ.] The writ remains in force only, and cannot 
be executed after, four calendar months from the date of it, including 
the day of such date; but if it be nut served within that time it may 
be continued by an alias^ and, if necessary, by a pturics writ, as 
hereoAer mentioned. Thongli there be not eight days remaining of 
the four monilis when the writ is served, the eight days to enter an 
appearance must be still reckoned, as in other case.s. (2 JV. 4, r. 30, 
s. 10). 

Memorandum to be subscribed.] The writ of summons, alias^ and 
pturieSf must have the formal memorandum, noticed 412, sub- 
scribed to it, otherwise the total onnHj>ion thereof might render the 
writ void, or any uiateriul variance therefrom would render the writ 
and proceedings (hereon irregular {H. 3 IK 4, r. 10; ante, 110) ; 

and the same might be set aside accordingly, on an application to the 
Court in term, or a Judge in vacation, within the eight days limited 
for the appearance and before appearance. 

indorsemenU on.] The writ must be indorsed with several men to- 
raiida, or notices. 

1. It must be indorsed with the mime and place of abode of the at* 
tomeif actually suing out the same, and if such attorney be not an 

(>) See 1 Burr. 400. («> lamb v. Pm, 1 Dowl. P. C. 447; 

(f) See Etvin v. IirtimmofMl, 4 Bing. Kerr v. Diefr, 2Cmt. Rep. ll,flrriee, 105. 
278, 18 Mooie, 883, S. C. 
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Attorney oi' the Court in which the* writ is sued out, then also with 
the name and place of abode of the attorney of such Court in whose 
name the writ is taken out (le) ; but if no attorney be employed for 
that purpose, then adth a memorandum expressing that the same haa 
iKicn sued out by the plaintiff in mentioning the city, towd# 

or parish, and also the name of th% hamlet, street, and number of the 
house of such plaitatifTs resideiutc, if any sucli there be. (2 W. 4, 
< . ir. 12) (tv). Also, if the attorney suing out die writ sues out 
the same as affvnt for an attorney in the country, the name and place 
of abode of such attorney in the country must be indorsed on the writ. 
(It, M. 3 4, r. tl). We have seen (anti\ 20), that the atloroey 

whose name is indorsed on die writ must, after a demand in writing 
made on him, declare wlu ther the writ was sued out by his authority 
and also declare the name and place of the abode of his client, if ordered t 
for an omission of this indorsement, or any deceptive deacription 
Therein, the <.\iurt in term, or a Judge in vacation, will set aside the 
]TnK:eedings for irregularity (/f. A/. 3 IF 4, r. 10) (.r), if the appli- 
cation be lYuule w idiin the eight days limiteil lor ap{>earing and before 
a])pcarunce. But the omutsion would not render the writ void, (/d.) 
'rhe form of this iridorsement slKMild be as follows TAis writ 
iwiit el htj K, of fif sued mu as agent for an 

attoriicy in the country, here say, ‘ att affiant Jor (i, II., tf ), 

jftorm // for th' plaintiff (or plaintlffM) within Or if 

out by the plaintitt’ in jH'nion-it.* This writ was kskttal in jtrrson bf/ 
the plittiii iff wUhln nanv d^ who rrkidv* at * [ mentioning 

the city, tow'n, or parish, and also the name of the hamlet, street, 
and munber of the house of the plaintriVs residence, if any such 
there be-'* 

2. If the writ he issued for the recovery of any tleH^ (H* Af. 

ir. 4, r. 5 ; H, ft, 2 4, rcg. 2), it must be indorsed with a 

Ntatciiient of the amount of the debt, and the amount of what the 
plaintilPs attorney claims, for the co^ts of tlie writ, copy, and 
servicas and attendance to recd%*e debt and costs ; and the indlHno* 
merit must alM> state that, upon fiaymeru thereof within four days, 
ti» (he plainiilF or liis attorney, iurUier proceedings will be stayed, 
'J'he defendant will be at liberty, natwithstanding such pimnerit, to 
have the costs taxed, and if more than one sixth be dHalu»wcd, the 
plaintiff's attome}' will h.ive to pay the coats of uxation. This 
indorsement must be in the tbllowing form Tlit- plidni\ff claims 
/i/f fit ht and £ Jor copta : and if tl*e nnwvHt fheretffhc paid 
io the plaintiff or his attorney within four days from the settle hareqf^ 
furtfur procerdingM willin’ rtayrdJ* (Id*), It is to be Obifrvad that 
there is no occasion for tbb» indorsemetit, where the acthm ii DOt for 

(r/-^ If thu be not cumplinl with. Om* tr} Afid «ae 2 G. 2, s* Va 

('oun wUl only order the piY«eirdini;« Grwe v. fVifsar, a U. Bla. 4lMl; €^ksp^ 
to be fttayed untU a proper Piiioroey be mmn v. Hsad* ftmaa 419; AnyrnMn 
a;)pointed, though they will oiafce the v. Harrimn^ 1 0usr. Wmarnut v. 
acuimey, whote name is lodomd. pay Mjmist 1 CHiit. Rep. 411. See fowa of 
: he COI.U of the application. ( defiTaiMl, and C*bit. F^ovma, 49# 44 
V. JtiJifijifn. 1 M. Htt> 
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» debt (jr)* If thU indorsemene," when necessary, be not made or be 
imptoperly made, the Court in term, or a Judge in vacation, would 
set aside me proceedings for irregularity, (il. M* 3 Ti^ 4, r. lo, ante^ 
110), oo an application made within the eight days limited for the 
ippearanee, and before appearance. But the omission would not 
remcr the writ void (/d.)* The aiEdavit, on such application, must 
state the action was for a debt (a). 

3. The person serving the writ must indorse on it the day of the 
week and month of the service thereof ; (2 W» 4, c, 39, .f. 1 ) ; and 
he must do so within three days, at least, after such service, otherwise 
plaintiff will not be at liberty to enter an appearance for the 
defendant, according to the statute 2 4, t\ 39, s. 2 ; and it is to 

be observ^ that the affidavit upon which such appearance is to be 
entered, must mcoUtm the day on which such indorsement was made, 
(/f. if. 3 W* 4, r. 3) (5). The following is the form of such indorse, 
ment: This writ wcut served by we, X. 1"., <w (\ 77., on the 

day of 1333. X. 

How sued otif.] fn order to sue out the writ of summons, prepare 
a pretcipe fbr the office {c ) ; also get a btank writ of suotfnom ( which 
may be had at the »fatUmer\ or elsewhere >, and Jill it np accordin/r 
^to the directions pointed out in the preceding pages. Take them to 
the eigmr of the writs ^ who will sign the writ ; pay hUn 2s, (Id. 
(R. M. 3 n^ 4, r. 2) Jbr signing $ leave the precipe with him. 
Then take the writ to the seal iffice^ and get it sealed; pay 7d. 
(R. M« 3 W. 4, r. 2). indorse U with the indorsements directed 
ante, 44<.>, e.tcepting^ of eoiirse, the indorsement of the day of service. 
Afake a copy tf if, together with these indorsements^ Jinr the purpose 
of serving such copy on the defrndant. If there he two or mort 
dej^ndanis^ it may be requisite to have several writs^ in order to 
etMi6/e ifw party or parties serving the same to swear to a serrUe of 
a copy of the wri/, if ealkd upon so to do. In such casc^ let each 
writ ciwrespond with the others If tlte same person can serve all the 
defendants^, then one writ will suffice. In either case^t make copies for 
sendee on eocA defntdant, Serve tlte dgfendanty as directed inhra, 
and indorse on the writ the day qf such service^ as directed supra. 
7/ the dejb^stani cannot be sertfcd within tlte Jour calendar months 
from the date of ilte vril, isstiushfc qf such daie^ then you must sue 
'out an alias or pluriea writ of summons^ as directed post, 451 ; or 
e/se, which would be most expedienty obtain a writ of distringas, as 
direeied in the next chapter. 

Service qf the wHl.] Thi writ is serviceable in any county in 
England or Waka. But it wsmst be served tn the same manner as 
Jbrmtrly adapted in Use cossssty bs which the defendant Is described in 
the writ as rcsidimgp or wWisn 200 yards of the border qf it, and 

C^urudm v. M ss et e p , 1 DovtP.C 0) $eefafiiiorsindavif,Chit.rcMrn)s, 
Id* (e) See the form, CM!t* Forms, 33P. 
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• 

not elsewhere^ (2 JF, 4, c. 39, j. !)• We have already pointed out how 
the writ is to be directed (ante, 412); also, that places, parcel of one 
county, and situate in another, may be deemed as part of each county, 
and that the writ may be served n^curdingly. (Ante, 97, 98). 

If there be any dispute as to tpe boundaries of the county, the 
Court will not detennine the niaiter upon motion (r/). Indeed, in the 
affidavit in support of a motion to set aside the service of process, on 
account of its heing served in a wrong county, it must, it seems, be 
expressly stated, not only that the place where the writ was served 
is not within the county in which the defendant is described in the 
writ to reside, but that it is not within 200 yards of the border there- 
of, or upon the confines of it (c), and that there is no dispute as to 
boundaries (/). But where a latitat %vaa served in a wrong county, 
and it was sworn that the place of service was ** full five miles from 
any part of the county" into which it issued, this was deemed a suf- 
ficient afiidavic to set aside the service, without swearing as to the 
service not having been on the confines, or that there was no dispute 
as to boundaries (g). It cannot be served upon a defendant whilst 
attending the Court upon any cause in which he is concerned (A); 
the principle of which decision seems to extend to most of the other 
cases of temporary privilege, mentioned ante, 113 to 118. w 

It must be served before the expiration, or on the day of the expi- 
ration of four calendar months from the date of the writ, including 
the day of such dale (i). It may be served late at night (j), though, 
of course, this is not recommended, except in urgent cases. If served 
on a Sunday, however, the service will be void (29 C. 3, e. 7, s. 6), 
and no subsequent act of the defendant will be deemed a waiver of 
this irregularity (A), It may be served either by the attorney or his 
clerk, or in fact by any person who can read, so as to be able to 
swear that he served a true copy of the writ (1), 

It is a copy of the writ of summons, and not the writ itself, that 
should be served (m). 


(d) firew V. Murrifitt, t WIl^ 77? 0^4 

see Chime V. 4 M . S. 412. 

(e) !it»jr«rr v. Haymm, 4 I>. A: R- .3 

B. & <'. I.*!*!. S. (\; Mattning, 

1 Dowl. I». C. 24 ; Ontlm v. King, 2 C. 
Ac J. 474. 

(/) Anon. 1 Chit. Rep. 

14: Id. 333; fVehUr v. Manning, 1 
Dowl. P. C. 24; Thompton v. Burton. 
Id. 428. 

Or) JJoyd V. Smith, I Dowl. P. C. 372. 
(A) C^dev. Hawkins, 2 Sir. UHH, 

(<) Formerly, when the rrtum <Uy 
was mentiooed in the writ, the writ 
must have been served on or before 
that day {Whale V, FuBer, 1 H. Bla. 
222) ; but s service at any tlmeoo the 
return day {Haynes v. Janes, 3 Taunt. 
404), even oner the rising of the Court, 
{Maud V. Bttimard, 2 Burr. 812), was 
mffirkmu 


{j} Kobertmn V. fketglas, 1 T.R. lOI ; 
Ma*td V. littmnrd, 2 liurr. H12; Anon, 2 
Chit. Kcp.3&7i \ McKenzie, 1 D. 
^ R. 172; IVidrfr v. Coufrt , I Ding. 88. 
fir) TVridor V. Phillips, 3 East, 158. 

<0 Cm, Pmc. C. B. .34; Pr. Keg. 345; 
snd see 2 Bsmord. 3fi!i. 

(m) Before the 2 W. 4, In pro- 
ceedings by origtiial, \ct. It was a copy 
of the proccas, that is, a copy of the 
capias, and iK>t of the originaf, which 
muH in oil auwa have been aerved. 
{ IVSrr V. Rrignier, Barnet, 410). Bo, 
where the proceaa was directed to a 
county pahaine, a copy of the proceaa 
laauliw frum thia Court, with or with- 
out the maodafe* or of the mandate, 
must have been aerved. (Raers v. IFA«- 
taker, Bamce, 488, Pr. Reg. 344, 2 Bar- 
BsnL sun. Ttiere snui no ooaatkin to 
•erveboch. (ifaMeuaA v. TbienAy, 2 B. 
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The Jf'rit of Summons. 

The copy of Ihe writ must be served personally upon the defen- 
dant (m), or defendants, if there be more than one (o) ; and no 
difficulty in cfTectinfit personal service will dispense with it ; but it is 
not necessary to leave the process in the actual corporal (/>) posses- 
sion of the defendant; for, whethet the party touches. him, or puts it 
into his hand, is immaterial ror**tlje purpose of personal service. 
Personal service may bo where you see a person,* and bring the pro- 
cess to bis notice (t/}. Where a writ was put through the crevice of 
a d<»*ir to the defendant, who had locked himself in, the service was 
deemed sufficient (r) ; and the saiite, where it was inclosed in a let- 
ter, which was prove<l to have been received by the defendant, and 
that he took out the copy (s). But sending process by the post in a 
letter, wbicii the defc»uliint refuses to receive, is not good service, al- 
though the refusal may have been wilful, and accoiiip;inied hy long 
avoidance of service (/). Where a (iithc^r eluded the service of process, 
and the process was serv'ed at his house on his son, wh<» saiil hif> father 
was within, and that he should receive the procews, and it did not 
otherwise appear hut that it had come to the defendant's haTids, the 
service was dtrcined sufficient («). Where the process is against hus- 
band and wife, service on the tuishnnd will lie bufficienC; and if he do 
^not enter an appearance for b.iih, llie plainttfT may do .ho in pursuance 
of the statute (, I ). If the writ be against a corporation aggregate, it 
should be serveil on the mayor, or other bead officer, or on the town 
clerk, clerk, treasurer, or secietary of such corporation. If it be 
against a hundred, or other like district, it should be served on the 
high ctinslable, or any of the high coii.Htables thereof. And if against 
tlie inhabitants of a cmiiiuv of a city or town, or the inhabitants of a 
fnmehUe, liberty, city, town or place, nut being part of a hundrctl or 
other like district, it should be served on some peace officer thereof. 
(2 IF. 4, c. 31*, s. 13). In serving the copy it is not iieces'^nry to shew the 
writ itself (y), unless the defendant demand it at the time of, or, as it 
seems, immediately arter the service {z). If the defendant refuse to 
receive it when tendered to him, it may be left for him at his house (a). 

The |Hrrsun who serves the writ must indorse on it the day of the 
mouth and week of the service, as noticed ante, 448 (2 ir.4, r. 39, j.l ) 
otherwise th^r pUiiititT cannot enter an appearance for the defendant, 
according to the statiile, and the affidavit upon which such appear- 

At AitoL 4ll>; tmt tee Knri Shrrwahttr^ n) Hitipaihyv. 11 B. Moore. 

V. Bing. 194, which bover- 33% 3 Bing. 443, S C*. 

ruled In K ll.t. HaAv v. 7 lllneh. 339, B 

in) Lorn. M. A; i>. ia», i d<iwi. p. r, sia. s. c. 

(•> Seif Smith V. 3T.ll.83t7; (r) itHnmmtx v. BarUf**, 4ii6, 

ihHHie V. t Httig. 4H. Shaptnn4, Id. 4li. 

(pt V- TA*»iw|wr*M, MS. T. T- V. 2 str. 077; 1’^*'- 

Aj^U nuts, 1 tVvwt. F. 1*. S. i'.; rA«ftdv. Bsriw*. 

T kwww i n V. Id. 441. v. NtA<rf#, Id. 433“ 

#Vr fhUti/mm. J., 'rOuauMm v. PO#- 15 ) Tht^nio# v. fViwre, 4 O. A R. .317, 
asp, K. B. Rail Court, I2th June, lIQQt. S B. ft C. 781. S. C, : Kd«m- v. Former, 
M.S., 1 iXml. |>. C. 44t, S (\ Hatdw. 138: v. 3 Moore, 

(r) Smith V. IPtnlir, Harms, fttf* 128; fVfft v. ^mAmur, 6 M. ft S. 274. 

(#i BOwreff V. KagW^rC*, Bamn, 422; t«) fVtmf r. VmUptrm^ Bameo, 278: 

sad see AtOrml v. 5 Taunt. 188: iieU v. rimwwf, 7 t). ft H. 233. See 

vfm»H*r«w«ra r. ingif, 3 Taunt* 234. iHgmm v. »ruee, 8 Taunt. 410. 
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aiice is to be entered, must state th^ day when such indorsement 
was made. {H, M, 3 9i\ 4, r. 3). 

If there be any irregularity in the service of the process, the ap-> 
plicatiuii to the Court must be, to set aside the service of the writ and 
the subsequent proci'ediiigs, but y^ii cannot apply to quash or set 
aside the writ itself (/>). Such application must be made within the 
ciglii days limited for^he dciendaAt*s appearance, and before he has 
appeared. 

On the other hand, if the plaintiff discover an irregularity in the 
service of the pfBicess, before defendant has appeared, he hA better 
give him noftce not to appear thereto, and issue fresh process, and 
serve him afresh : fur this would aflurd an answer to defendant's 
subsequent application to the ('onrt or a Judge, to set aside the inv* 
gular service (< ). iSiit, if the defendant b:is really incurred any costs 
(which would be allowed him on the taxation), iMfore the service of 
such notice, the platnitlV should tender them, otherwise the Court or a 
Judge might compel him to pay them. 


Aiiasj phirit Sf amf oifu*r wriU after it, if not served,~^ If the defen- 
dant, or ill the ca^e of several defendants, if all of them be not served 
with the copy of the writ of summons within four calendar months 
from the day of tiie d.oe of it, tncluduig such day, you may couttnoe 
the writ hy, and sue out an aiias writ of summons, and afler that a 
pluries, as the case may fe4|uif‘e, until the defendont, or all the defeti- 
dants in case of several, be served. (2 H\ 4, r. 39, «. 10 ; H* W* 

4, r. 6). Or if It be not possible Co serve the defendant, then you 
must proceed hy writ of dis/rin^fa^, as mentioned in the next chapter, 
or else yon must proceed to outlaw him, as mentioned in the second 
volume of this woik, Hook 4, Part 1, Cbtfp 2. ThcNe alias andphs* 
ties writ-^ when issued tnio the same county as the writ of summons, 
didiT only in form frcUn the first writ of summons, in inserting afltr 
the words “ we command you,*' the words ‘‘as before,** or in the 
case of a pluries, “ as often wc have commanded yon, (d). 

When issued inio anoihrr county than the first writ of summont, 
Uic alias or pluries writ, should describe the defendant as of the 
place of his residence in the county into which it U issued, as also, . 
as ** late of the place of which he was described in the tflrti writ of ^ 
summons. In other respects the aiias or pluries writ (into a differ-* < 
ent county) Is the same ss an alias or pluries into the same county 
as the first writ of summons (e). They me sued out tatd indorsed^ 
Sfr. in the same monnrr ets the writ of sunttnons ; pay 2f. ffd. 

3 If'. 4, r. 2,) for signing, pay 7d. {Id.) for seeing. They mayJ 
it should seem, be sued out and dated accordtogly, at eny time afteM 
the first or preceding writ, unless you intend to avail yomelf otm 
the writ in order to lake the case out of the statute of limlu- 
tions, when some particular proceedings must he adopted Ibereon, 
(h) MS. Mich, mi, Fonru. 

(r) See form of nollee. Chit Fomas. tfi R«M.3W.4.r. 7*JprBicitbei the 
t<f) The Mrhedule of 2 W. 4, c. .T», form; and see lt« Chit. Fumw. 
preftcribes the form. See It. Chit. 
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The Writ of Summons. 

at noticed in the tecond vetume of this work, Book 4, Part 1, 
Chap. I. Thete writs hhould correspond strictly with the preceding 
writ!; for, if the writ of summons, for instance, be against the de- 
fendant by one Christian name, and the alias or pluries by another, 
the Court will, it seems, set asid? the proceedings, if the application 
be made within the eight days Kmited for the appearance, and before 
appearance (c). Where the copy W the first wnt was served by mis- 
take upon II wrong person, service of a copy of an alias afterwards 
upon the right person, waa holden regular (/). 

Df^ftcls in wrilt how and when taken advantage of'} We have 
already seen in the preceding pages in w-hnt respects the writ may be 
defective. As regards the mode of taking advantage of Mich defect, 
or of a variance between the writ and declaration, the defendant 
cannot take such advantage cither by plea in abatement, for the Court 
will not now grant oi/er of the writ (g), nor by writ of error (//). 
Hut for some defects in the writ which wc have pointed out, the 
Court will set aside the writ, or the service and proceedings thereon. 
And by the late rule of M. T. 3 W. 4, r. 10, if the plaifitilT or his 
attorney omit to insert, or indorse on the writ or a copy thereof, 
any of the matters required by the statute 2 IK 4, r. 39, to he by 
him inserted therein or indorsed thereon, such writ or copy thereof 
shall not, on that account, be held void, but may he set a^^idc as 
irregular, upon application to the Court or a Judge. The application 
to set aside the writ, or the service and proceedings under it, iiuivt 
be made to the Court in term, on a motion supported hy aflld.ivit (i), 
or to a judge in vacation on a summons. 'Fhe application shotild, it 
seems, in general, be made within the eight days limited for de- 
fendant’s appearance {J). But, if the writ be absolutely f«#f/ (which 
can rarely be the case), it should seem the application might be made 
after that time. 


When writ amended.} The Court may, it seems, allow the writ to 
ba amended for any defect, if It be not void (A), and if there be any 
thing to amend hy, as, for instance, the finreipe (/} ; and even where 
there waa nothing to amend by, the Court allowed an amendment, 
by insertiifg the Christian names of the defendants, which had been 
bmitted by mistake (m); and in another cose, hy altering the name 
of the defendant (u); and in another case, by striking out the name 
of aplaintilfor defendant (o): and an amendiiicnt will, it seems, be 

f w) Si-e ClairtW V. T. n. tWi. Aid. *88. 

» C'kKvke V. i B. 0: Crw. See tr/wn v. Renttett, 1 T.fl. 7®?: 

96. 3 U.6: R. itM. S. AAtmii v. Uttk, 8 Moore, l\X » B. B. 

Ur) V. KtltrioniM, I Diwtg. 227; SA, S. 4’.; If'd/Ari'r v. Ifrifi A’ry, I Marsb. 
IMmims V. Hrorf. 7 AtCt. SOB, A Taunt, avr, S. V. 

(A) See I Sauod. 318 at Kinfr v. (««) See v. 2 Smith, 

tViriijIr, itonir», 9. 302. 

I«) See s fiMnit, Chit. Forms. t») Carr v. SHmr, 7 T. R. 299. 

Si^ Die dcckioiis as to bailalde jo) Fttjt r, Ot/tom, 1 C'tiit.I*)ead. 14,n. 

cases, totls, 1 10. 5 cd. 

KoHwarthif w 4 B.6c 
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Appearance on. 

allowccl, by inserting the name of another person as plaintiflT or ilcfen- 
dant, unless at a late stage of the proceedings, and where the defendant 
swears that he has been defending on account of the omission (p). 
If the application for the auicndmeiit be not made until after an 
application to set a>ide the writ, it ivould tii general only be granted 
upon the terms of paying the costs cC such application. NAaniend> 
ment will be allowed U* the writ b? voit/ (t/), 

Furtnerly, when the return day was specified in the process, a 
iniKtake might have hecn cured b)' altering the writ, and getting it 
re-sealcd, and serving the defendant again if already served (r); and 
the return day might be filtered and postponed from time to lime, 
on re-serding the writ, provided a lenii did not intervene between the 
testa and the altered return day (a). 

.Jppvaraun\] llcgidarly, upon the defendant’s being served with a 
copy of the writ, either he or In^ attorney should, vvithin eight days after 
such service, iiiclnsive of the day of scrvicejcntcran jipf>Off ranee with the 
clerk of the c<»nmH)n baiU (/), or, in default thereof, the plaintitf, upon 
making and filing an ailiduvit of the personal service of the copy of 
the writ, may enter a coniinon appearance for the defendant, and 
proceed tliercon, if such defendant had dtily appeared himself. (2 
IK I, c. fill; fO (7. 2, r. 27). These eight days are, as already observed, 
anta, I lo, reckiined iuclusive of the day of the service of" the wiit ; and 
if the la^t of the eight dnysi happen to be Snml iy, Chii^tmas^ilay, or 
a day appointed for a public f«ist or thanksgiving, ilie defendatit has 
the entire of the follow iiig day to enter hi*- upj»e.irance. or if fheliM 
of the eight day» happen to he any day between the I hunwlay be- 
fore and the Wednesday after Kaster-day, then the Wednesday afrer 
Kaster-day must he ronbidered the last of such eight days. (2 IK 
4, c. 39, j. 1 1 ) («)• If the appearance be not entered wirliin that 
time by the defendant, the plaintiff may enter it for him on the ninth 
day, or at any time afterwards, as it seems, during the following 
term, or at any lime afterwards bf?forc the first day of the second 
term after the service of the writ, and then proceed in the action (.c). 
It may be observed, that though the writ be served i»n a day between 
the 10th August, and 24th of October, the appearance may bo en- 
tered either by the defendant or plaintiff at the expiration of the 

(pt ttnkrr v. f/«iTvr, 22 Nov, tin2, time for entering the a|*pearance In ac- 
Ex(h. MS., 1 C. &: M. 112, S- C.; T<i- Ikmih by rtriginid, v. MwjMim, 

V. 7Vi*«ri/. 1 It. Ac V. 4HI. r»., W 4 I). Ac H. 7ia. a H. & C. 110, fiTc- , 
m/Srt iltwnjT V. iVvxer, 1 t'hit. Hcf»- 30?*; v, liartkcs, S4fi; 

Adammm v. Id. w. v, Anfmltt t llur. Arch* 

(v) See hrmc^fTthp v. 4 B. Priu:. 2 ed. .Wn by bib, (2 Arch. f*nic. 

A Aid. 2»W. 2 e<l. 

(r) litraei 1 Chit. Rep. See ttrttiieuta tSMtl, 

321; Amm. Id. XSt. 314: Hrid^etn v. Hurr, ]0 ||. tc C'rcs. 

(4) Ihtrdni v. I 8. tk C’rei. 45?; Smith v. 2 T. H. 7I9. It 

111, 2 1). A: Ry. 211, S. C. mutt, in all omos, have been entered as 

t/i See the form of the writ. (tft«^,44l. of the term in which the writ was re- 
<u) See the former ptaclke as to the tumaMe. (tiardw. 138; 2 T. R. 720). 
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eighth day, though, itukcd, no* declaration or pleading after declara- 
tion can be filed or delivered between the baid 10th August, and 
24th October. (2 W. 4, e. 30. r. 1 1 ). 

If entered by the defendant, make out a memornmluoi for the up- 
^earanre(y), as prrsvribcd by /Irfte 2 W, 4, 0.30,4. 2, aad take it to 
the cUrkitf the rommou bails, itJto will thereupon enter the appear^ 
ance* Pay him 1j., (/f. M, 3 W, 4, r. 2), amU if an appearam e for 
more than one defendant he eyttered by the same attorney^ pay him 
4ti,, {Id ), for each additional defendant. The nienuiraiulttui of ap- 
pear an ct‘ «o delivered to the elerk of the ccuittnon bails nitist be dated 
on the day of such delivery. (2 W, 4, r, 30 , a *. 2 ). 

If entered hy llie plaintilV: first search teith the elerk of the rornmon 
hails if the def udant hare entered a>t appearanee ; and if not, then 
let an (tfiidavit of the service of the suunnon.s he jimde, either before a 
JudffH or a Commissioner of the Court, or be/uie ihe clerK if the rum^ 
mtm bails^ or his deputy, (a f/. 2 , o. 27), by the /n 4 mju teho served 
it («). Take it* to ihe eierk of the eomuion hail>, tir^ether with a 
memorandum for the appear oner as above mentiau' d^ at,, I he lei/l en- 
ter the ap/nvtranre. An nfiidavit of .nerviee s^vorn brtu<e the piain- 
tilf*s attorney, or his clerk, will not 'uOice. {It. //. 2 IT. 4, r, 3). If 
the copy <»f the writ were scived liy an otlicer. ihe (‘oint, upon ap- 
plication, will eonipel lihn to make afiidttvit of novice (r0> 'I'he aftl* 
davit hhonid, in all ca»cs, de;icrihe the kind of writ that was .served ; 
for, where it stuted generally a service of a “ vM tt of mesne process,’* 
the (hnirt set nslde the proceedings, even after judgment {h). The 
affidavit must s.ate that within three days, at least, aiier the service 
of the writ, the person serving it indorsed on it tiie day of the week 
and month of such service; and lheafRd*\it nm-i slate p«)sitivcly 
the <Uy oil which such iudorscnient was made. ( H. M. 3 U\ 4, r. 3). 

Care must be taken that the entry of .ippeaiance cm responds 
with ihe siiiiinioui in the names and numher (»f tlie p.irtie.'o, Nrc., see 
ante, 442, 1 14 ; or it may be treated as no uppearaore if there t>e a ma- 
teriul v,«riance. As to how the defendant or id.iintiff should enter 
Che ap^H^atanee, where there has been a mUnomer in the summons, 
see ante, 442, 443. 

As to uu atUirney*s undertaking to appear, see ante, 39, 40. 

Ih elaratioH and suhsfyuent proceedings,} The declaration, in non- 
bailable cases, is in most respects the same as in bailable cases; and 
which, together with the difference in the practice between the ttvo, 
wlicu such dirtcrence prevails, has been already treated of, {Ante, I S3 
to 193). TheCouit have, hy R. 3/. 3 W. 4, r, 15, prescribed .'i form for 
the commencement of a declaration in a non-luiilablc action, which 
will be found in Cltif. Forms, 95. The coiisequenccs of a mistake in a 
declaration in bailable caseSy in a variance between the writ or affi- 

ttr) ^et the form. Chit. Conns. 

U> Id* 


(«> Rejt V. Hmtgv, 1 W. Bku 432. 
ih) 1 ScUoa, lat. 
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davit to hold bait and declaration, afe in general more serious than 
in non>haihihIc cases, as such variance frequently atfords a ground 
for discharging the bail. As to the time fur declaring, see 18«S 

to 188; as to how to declare, ante, 188; us to how to declare 
where there has hcen a misiioinor in the writ, see ante, 413; as to 
how far the dccJarnriuii must agrec^wiih the writ in the number of the 
parties, see ante, 11)0. The pn^iice in all the subsequent stages of 
the cause, will be futind ante, 193 to 439. 
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PROCKKDINOS BY WRIT OP SUMMONS AND DISTRINOAS, WIILRK 
THE DEFENDANT CANNOT BE SERVED WITH THE SUMMONS. 

Tills proceeding, by writ of siiniinons and distr'tn^as^ adopted in 
all cases where the defendant has a place of residence within Eng- 
lainl or Wales, bnt, from his being out of the way, or from other 
circiiinstniiccs, he cannot he arrested or served with process. This 
method of proeecding is now provided for hy the 2 //'. 1, c. isy, 
s. 3 («), and is ns follows: — “In ease it shall be inatle appotr hy 
aIKdavit, to the .satisfaction of the Court out of which the process 
issued, or, in \ucatiun, of any Judge of either of the said Courts, that 
any defemlaiU has not been personally served with any such writ of 
Summons as hereinbefore mentioned, niHc, 411, ami has not, accord- 
htg to tlie exigency thereof, appeared to the ac tion, and cannot be 
couipellccl so to do without some more ellicaeious process, then, and 
in any such case, it shall he lawful fur s>nch Court or Judge to order 
» writ of (Ihtr 'iu^as to he issued, directed to the sheriff* of the county 
wherein the dweUing-huuse or place of abode of such defendant shall 
he situate, or to the sheriff of any other county, or to any other offi- 
cer to be luinicd by such Court or Judge, in order to compel the ap- 
poarni\|re of such defendant; which writ of disirhti^ns shall he in the 
form and with the notiee sub.%crlbed thereto mentioned in the sche- 
dule to this act; («*e /orm, post, 459); which writ of distringas and 
notice, or u copy thereof, shall be served on such defendant, if he 
can he met with, or, if not, shall be left at the place where such dis- 
tringas shall he executed; and a true copy of every such writ and 
notice shall he delivered together therewith to the sheriff or other 
officer to whom such writ shall be directed ; and every such writ 
shall be made returnable on some day in term, not being less than 
fifteen days affer the ttste thereof, and shall bear teste on the day of 
the issuing thereof, whether in term or in vacation ; and if such writ 
of distringas shall be returned non est inventus and nuUa bona, and 
the party suing out such writ shall not intend to proceed to outlawry 
or waiver, according to the authority hereinafter given, and any de- 
fendant against whom such writ of distringas issued shall not appeal 
at or within eight days inclusive after the return thereof, and it shall 
be made appear by affidavit, to the satisfaction of the Court out of 
which such writ of distringas issued, or, in vacation, of any Judge 
of either of the said Couru, that due and proper means were taken 

(«> See the prior statute, 7 & 8 G. 4, c* 71 • 
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and used to serve and execute sudi writ of distringas^ it shall be 
lawful for such Court or Judge to authorize the party suing out such 
writ to enter an appearance for such*defendant, and to proceed there- 
on to judgment and execution.’* 

This is a material iinprovement upon the old common law mode of 
proceeding upon an original writ« by summons, attachment, and </m. 
tringas. For at common law yciu could not proceed in the action, 
unless the defendant appeared ; aifd, in order to comped an appear- 
ance, you were obliged to haruf» him with a succession of writs of 
distringas^ upon each of which you levied issues ; which issues the 
Court, indeed, allowed to be sold, from time to time, for the pay- 
ment of your costs, but they were not allowcil to be applied in satis- 
faction of your debt : — a mode of proceeding so productive of delay 
and expense, so liable to abuse, and so often adopted for the purposes 
of oppression, atid from other improper motives, that the legislature 
were at length obliged to interfere, and to alter it by the statute J & U 
C. 4, e. 71 * and afterwards by the statute above mentioned (d), 

Thr Ti-ril of snmmtms,'] The writ of summons must be framed and 
surd oitl^ in the manner already futly }U>tieed ia the preceding chapter. 
We have seen autr^ 44fJ, that this writ remains in force during four 
calendar months from the day of its date inclusive. If, after due dili- 
gence, anil through the defendant’s default, you rnumU personnthj 
st'rxe the difrndunt xtiih a copy of the writ^ or obtain his attorney* 
undertaking to appear^ and the defendant has not apjtcarcd^ then,, 
yon are desirmts of enforcing au appearance^ you mnst^ after futvirtg 
nhtaimd the leave of the Court or a Judge for that purpose^ issue 
a writ of distringas. If the defendant has been personalty served 
with the summons, or his attorney low undertaken to ap|)ear for 
him, of course there would be no occasion for the writ of dttrtringas, 
though he has not appeared ; for In the first instance yuu might 
enter an appearance for him according to the statute, and in the 
second, might compel the attorney to enter an appearance according 
to his undertaking ; and as soon as the appearance has been entered 
you may proceed in the action, as in ordinary cases in iion-bailablc 
actions. 

It should be here observed, that, in order to procure Uie leave of 
the C.)ourt or aiJudgo for the issuing of the dlstringoM you should use 
all jtossible diligence to serve the defendant petsonafly the sum- 
inoiiK, and at all events you should mmke three several appliratiotis at 
bis actual or suptuiscd residence on three difibrent occasions ; and on 
each of ^ucl 1 occasions ytm should apprize Uie person whom you see, 
of the nature of your busimss, and say you wilt call i^aln at a future 
day, naming the hour, and endeavour to make an appointment to 
ace the drfindimt, and on the last (c) of such oeessions you sliould 

The ciuimnrviUdo not extend to Each., and m mnvt v. 
pri>ce*4 to sttsehxntnt 00 In I <*.Sf M. Jt7^ S f>owl. P, fj. C.; 

a county (nOstiiie. Moate v. Turtur, 5 and Id. n. to), g Dowt. P.C. H), 

'Taunt, tit v. Mtaus, IcL 

(< ) im V. Maukt 1 C. ft M. dlj* 

VOL. I. X 
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77ne H'ril of Dhtringas, 

leave a copg of the writ of summons for him (c) ; and you sliould, in * 
short, coflt'ct such facts as will enable you to swear positively, or to 
vour belief (stating the reason; fjr such bt'lief)^ that the defendant 
keeps out of the way to avoid the service. If the defendant's residence 
be unknown, the party must use his utmost endeavours personally to 
serve him, and be prepared to swear specibcally to such endeavours. 

TAe terii of dutringaM^How ci*toincd — Form This writ 

to enforce an ap}*earancc cannot be< issued without the order of the 
Court in term, or a Judge in vacation, (2 IV, 4, r. 311, 9. 3) (d), wlunn 
you must satisfy as to the necessity for it, before they will grant the 
order. The application cannot be made until the expiration of t tjrhi 
days after the last attempt to serve the defendant with the sunu 
nK>ns(c). To obtain the order, J'lrji/ ww/cc ncnrvh zi iih the vkrh of tfu: 
cotnmon Iniih if the difvodaut have entered an apjKiiranct', If tn: fun e 
nott then make an affidavit thereof {f\ and of the iifxnini^ of the sum^ 
vtonSt and state therein fact* su^ieieut to ahoxv the Court or a Judf(e 
that the defendant cannot he cmnpelled to appear without some more 
efficacious process (^). Jfiti term /ime, dt tiver this affidavit to counsel^ 
with a brief to non e for a dhirin/fuf to compel the dtfeudauCn ap,> 
pearanec^* t/i), and let him move avcordhtf^ly fw' Me distringas ; if in 
vacation^ fay the affidavit (ufote a Jndp;e^ and if he approve ofit^ he 
will make an order aceordiu/^/y {i). The rule, if gniiUed, in absoiule 
Mil the first instance. It should be here observed, that, though the 
'.^ivfendant he abroad, yet if lie carries on trade or keeps an establish- 
luent in this cmintrv, the Court or a Judge may order the dhtriufzn.'i 
to issue to compel nis appearance (^'}, but not to outlaw him (A ). 

The affidavit in support of the application must »how that the 
deponent has uK'd all possible tliligence, and that no means have 
been left untried, to serve the defendant personally with the sutiiniuns. 
and. at all events, that he has made //irtr several opplicativns at hiv 
actual or supposetl residence, on three diff’trent tHTusionsy tuid that 
on each of such occasions he apprised the |x:ri»on whom he saw of 
the nature of his business, and that he said he would call again ai 
a future day, naming the hour, and lltat he inde.^voured to make an 
appointment, and to sec the defendant, and that, on the last (/) of 
such occasions, he left a copy of the writ for him (w); and the de|>o- 
nent should swear p^tively, or to his belief (slating the reasons for 
such belief )f that the defendant keeps out of the way to avoid the Ht‘r- 

u ) IM^fden V, lOlh Nov, ItUtl, </) Seesfonn, t'hit. Forms. :i4;i. 

K.H. Ms,, Cortt jfUlh Nov. (v) S««! s fono, Chit, FtHrm*, ;H4, 

IMOtf, K.ll. MS.; Atkins v. tsmSfurTf (A) The t'oiirt will not ^rant the ruU 
ItAth Nov. tICttl. Kxch. MS.; .SifivW v. In the altemaiive, to <c>tn|i<*|an apf^ar 
,4ltHNlri^» I M. i{7« I tXmt. P. t*. snre of, uv tn outlaw, the d«f,-ndant. 
tirfll, S.l’.; V. i;firK<m4fr« St Oowl. »iMrr v. 1 |)owl. I*. C. 725. 

l\ c:. 52: and ensn ftost, 49B. Bing. 4^, 2 M. & Srott. ?jn, S. C 

id) S«S v. ^ iO the formA, i'hii. KormA. 344. 

435; JVmnf v. I ld.548; li Mom.rsii^: 

«un V. tsicks, 2 J.2(KI. Uam p v. Hnrdi'ntpm^, ) Taunt. 4(17. 

|tr) lirMMi V. Si v Httm, I C. & M.74. I awt rW* Frowtr v. Owv, sHarm, 

Dowl. H42, S-C.; Aikins v. Isho- {k} Jjee Vmsrr v. Om«« supra. 
eber. i4th Nov. ilOh Kxch. MS.. Skmth (0 As^ie. 457, n. (r). 

V, Jumm, 2iHh Nov. 1832, K.B. MS. iw) See the cases cited In n, <<•) supra 
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J/otr obtained. Form^ Sfc. of. 


vice (t/i). If the defendant's residence be unknown, you must then 
shew on the affidavit that the utmost endeavours have iH^en used to 
serve him personally. A mere affidavit, that a party has called several 
times at the defendant's house^ for the purpose of serving him^ but 
that he could not iind him. and that the answers were that he was out 
of town, or the like, and that it was verily believed that he kept out of 
the way to avoid being served, would be insufficient ; the affidavit mubt 
shew that the defendant was at home*or in the neighbourhood, or that he 
is in the conn try. Scc^, and that tlfbre is a reasonable cattne for the belief 
of the deponent that the serv'ice is purposely evaded («)• The affidavit 
must state where the residence, or supposed residence of the defendant 
is situates! in). It must also set forth the tenor of the summons (/>) 
in ha*c verba {q'). It maybe here observetl. tliat ac/ir/rt#f^<7s for pro- 
ceeding to outlawry may be grantahle under circumstances, which 
would not entitle the plaintiflT to a to compel an appear- 

ance (r). 

Although the Court give leave to issue the distringas upon a 
defective affidavit, yet they will not f>n that account afterwaids set 
fiside the distringas («). 

obtained a rule r»r otdrr ttltozciaf^ f/oa to stte out ibis dis- 
tringas, prepare a prnpcipe /J#r tbe office {t) ^ atn> ft hlattk writ of 
flistringas (whieh ntay hr had at the stationer),^ or ehrvrhrre and fill 
if up arcordfUf^ to the directions^ infra, ct post, 4f>0 ; fake thern^ to-, 
cethrr rvitb the order for the dintringus, tn the siff^uer of the wfitsf 

Ti'/io xeilt the xvrit ,• pap 2#. ikh {It. -If. M H\ 4, /, 2). Get W 
sttifrd^ pap *$d. (Id.") 

The following is the form of the writ as premribwl by the 2 1^,4, 

s. :i. 

fi'i//lon# the I-'ourfh^ by the of Gitd of the United Kinj^om 

f*f Great Itritaiu and i reload KiufS-* iJefruder of the J^aith, 7’o the 
sheriff of Greeting. IfV comfnand %f*u^ that you ofnit mA by 

rrasmt of anp liberfp in your Imitixeiek^ hut that pou enter the sawne^ 
and distrain upitn the fr/nnls and ehattcU ofG. H. Jbr the sufu of , forty 
shiVtttfTu^ in order to rota pel hit appeurame in our f*ourt of Kin^'*9 
iSeuch to anttrer A. It. in a plea of iretpast on the cmsc for «/’“ dehtf^ 
or as the case may be] ; and hfne yrm shall exeeutr this our writ you 
make knotrn to us in our said Cowr/. on the day of now next 
rnsuinjic^ fVitness [nainc of C’hief Justice] at fVrstmintier the 
*b*p *\f »» Ihe pear ff *mr rciffn [stunc day in te/Vn time]. 

And the ftdiowing notice must be subscribed to the writ. 

/if the Court if Kinffa. ffesieh^ 

Uetvpeen A. II. Plainiiff\ and I>. flefcndant. 

Mr. C. D., 

Take nfAire^ that i have thU day diet rained upon your goods and 
ehfilielt in the sum of forty shillingm^ in eonsequeucr of ifour not having 
appeared in the said Court to answer the said A- R., according to the 


Id. 1 Dowl. P. C.-tiSH. tu, 

\ . C'esrtft, 1 Marsh. W!7. '* Taunt- .'liiii 
* ; Tamer v. Smiths I M- dt P, 5*7- l« 
ass decided by Batdett. B., in JaSmum 
] V. dr M. 0S;. that the old 
praciice as to what wa» requisite to be 
stated in theaakUvft on toovlng fora 
aistrirunui <m a renin* In the 
U a)q>ilrable to the new premia by writ 

of SUmTYKMM. ^ 

Turner v. SisicS. *rMoare. 
mne. I M. A* P. 5*7i> •?-<*. : and see Prim 


V. Pmm, S Ihrwt. l-.f'. I; WPfSddtntfOak 
V. l^dmrr. Id. 7 . 

V. KkM, IV.Otl. 147 ; »»»- 

4WBr St. Atfstin. iTld. 45. 

I/d Hdtse.tnikiamm. 4 Taunt. 61 fl. 

IVI Huasatm V. IHetriarhsen. ATaunf. 
avi. . 

4r» Jttnrs x. prUe. 2 OowL P. C. SSl 
is} SHmUh V. Matdmaid. I Dowb pTC. 

to bee a form. Chit. For^ 344. 

« 1 
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eriemcy of a 'writ of mmmonM^ bcarin/sr teste an the day of ; 
and that in default of your appearance to tJte present writ wWiin 
eight days inclusive after the return hereof the said A. li. will cause 
an appearance to be entered for yau^ and proceed thereon to judgment 
and ejiCCutUm^ [or. if the defendant be hubject to outlawry, will 
cause proceedings to be taken to outlaw you**\. 

The 2 IT. r. imperatively requires this form to be adopt- 
ed («) ; and any material variation sherefroni would redder it irregular, 
and In some rases void. , 

The observations already made anie^ 442 to 4411, as to the parts 
and requisites of the writ of summons, will, for the most part, be here 
applicable muUttts mutandis^ 

It is to be observed, that this writ of distringas must be directed 
to the sheriff of the county wherein the dwelling»house, or place of 
defendant's abtule is situate, or to such other sheriff or person as the 
I'ourt or Judge may order. (2 II’’. 4, c. 3!l, jr. 3.) In some instances, 
the writ must be directed diderenily ; see them, together with the ob- 
servations as to the non omittas claiive^ untCy 97, lib* 

VVe have seen the consc<|ucnceH of a mistake in the names or 
number of tlie parties in a writ of summons, ante, 4 12, 444. If the 
defendant be not correctly nanieti in this writ, the sheriff or officer will 
not be justified in executing it <f). 

The writ should correspond with the summons in the statement of 
*nhc cause of action, &c. 

• The writ remains in force for, and may Ikj executed in, four calendar 
months from its date inclusive. ( 44f>). 

As to the time for the defendant's appearance thereon, see antfy 463. 
Unlike the writ of summons, this writ of distringas must be made 
returnable on some day iff terniy not being less than fifteen days after 
the tc»te thereof. (2 lU. 4, c. 39, #. 3). The fifteen days are to be 
reckoned exclusive of the day of the teste* If returnable on a dies mw, 
it would, it seems, be void (m). The sheriff is required by the writ 
to make his return thereto on the return day ; and a-s to ruling him 
to make the return, and how far he is in contempt, and subject to an 
•tUchinent for not making it, &c., see antCy 131 to 136. 

It should be tested on the day of issuing it, and this whether in 
term or vacation. If, by mistake, a wrong king's name be inserted, 
it is immaterial, provided the writ contain the name of the chief, or. 
if no chief, *nf the senior puisne Judge of the Court, and as it must 
do (r)* It seems immaterial whether the day and year be stated in 
words at length or in figures (v>. 

At regards the before-mentianed notice subscribed to this writ of 
distringasy it must be intitled in the Court in which it was sued out, 
and in the proper names of all the plaintiffs and defendants, and must 
in other respects eorrcspoiid with the prescribed form, an/e, 459, or 
it would render the writ irregular. 

If the action bo for the recovery of a debty It must be indorsed with 

(«) See &mith V. Oiim. 1 Dowk P. (r> See JETrin t. Drvmm tm d, 4 Bineh. 
C.519. S7«* IS Moore. 533. S.C.; 3nr.4. 

iri CVfoT.HiiNinet.ST, a 13. 

101. (tr) See Butter v*Cbnsn. 4 M. 4c Set. 

(it) Sem Kemmtnyr* Brpplmt, 4B. 5r 335; r.WHUi* STauat.3:i3; uad 

ld.S8& r«foCfo«!pm%'.i.ea STlMat.S51. 
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statement of the amount of Uic plaintifPs claim and costs^ and that 
upon payment thereof, within four days, to the plaintift* or his attor- 
ney, further proceedings w'ill be staywl. (//. 3 4, r. 6). This 

indorsement is/ully noticed, aM/c,*447* 

If there be any irregularity jp *ihe writ or notice in any of these 
respects, the C^nirt*in term, or a Judge in vacation, would set it 
aside. (AVr /?. Jf. 3 IV- 4, r. 10, ow/e, 110). The application, 
however, for this purpose, should, it seems, he made within the eight 
days limited for the defendant's appearance, and before appearance. 

We have already seen when the Court will allow the afntftdtrtmt 
of mesne process, ante, 462. 

If ore executed^ and appearance ow.] Ilaxdng tned out fhUrerif and 
notice a$ above mentioned^ and made tJu' indvrtement thereon of ftn' 
debt and costs (a’/i^ri necessary)^ make a copy thereof to In* sct'x'cd im 
tlie drfcntlanty or to be left at the place rehcre tlu: distringas is to be 
executed. Then take this writ and notice to the sheriff'* s ojffcc, and 
/tret a warrant thereon^ di reeled to the slur riffs officer whom you intend 
employitig to eiecutc the writ : jmy \ 9 * for such warrant in Middle* 
sex^ fjondony Surrey y Susset\ or Kent ; '2s. tid. in any other county^ 
Give the copy tf' tin: u rit and notice and the warrant to the offict^ 
whit willy (hercKpmiy execute llte writ • or, you may give the writ a^ 
notice and copy to ilte officer you employ y and Ite ulH procure the 
warrant. The nature of a s^heriff^s warrant, and who may execute 
it, have been already noticed, antCy 112. 

If the distringas can he executed, the officer will thereupon dU* 
train upott the defendant^ s gH*ds and chattels to the amount ^ 40#. 
under the warranty and he slwuld serve a copy of the writ ana notice 
on (he defend<tn(y if he can l>r met withy or, if noiy he should tenve it 
at the place where the distringas etreuied. (2 IV, 4, r. 30, #. 3). 
The writ may, it smns, be executed before or on the return day (i). 
It must not be executed on a Sunday, or it will be illegal (ly). It may 
be cxecuteil at any hour, even of the night (s). It may be executed 
at any place within the county, city, to the shcTtfT of which the 
writ has been directed ; othvrwiste it might be set aiude, unless it 
were executed on the boilers of the county, /Lc., and mere be a dis- 
pute as to the boundaries. (See anir^ 1 10). The officer ouninot break 
open an outer door or window to make the distress ; but, after be has 
obtained peaceable admission at the outer door, be may, if neoamary, 
break open an inner door, even if it be the door of a lodger. (See ante, 
1 20 >. On the ninihday inclHsivCy after the retum day of the distringas, 
search a ilh the clerk of the comf/iour bails if the defendant have entered 
an appearanecy andy if he havcy you may proceed in the action as 
usuat ; if he have nnt, then procure the tlser\ffi to moke his return 
theretOy and upem an affidavit (a) being made befhre a Judge* (Je. as 
mentioned^ ante, 464, of the dm cxertf/ioa^lkedkcrlngaf and of the 

(^) Moor. 70U 1 Salk. 7B; FMU v. v. 3 Kast, lAlk 

Jaekmm, I3sld.3&29; Pssrtd\ , Mumpard. |C) »V4S,t»i 

2 Esp. 5Ma. ta) Scse Omn, Cblt. Fomu. 346, 347- 

tr) 22C.2. c. 7* w6i asd sec TuoUr^ 
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4fervic€ of the copy thereof and notice^ and npon such affidavit 
fled t»Hh the clerk of the common baih^ you may enter an appearance 
for tfus defendant^ as directed^ ante., 454, and proceed in the actioft* 
The plain tiff may enter an appearance in tlun cane without the leave 
of the Court (A). « 

If the dhirifij(ra$ cannot be executed, then you must p nu n re the 
sheriff* to make hi^ return thereto if non c^t inventufi nulla bona, 
which hr may he compelled to do ty rtilin*^ or obiaittini;^ a Jud^e^s 
order on him to return the writ^ ith mentioned ante, 131 to 135 (rV 
On the ninth day iwr/;/,«ii7' after the return day of the diatringns, xcarch 
with the clerk of the common hails if the defendant har^e entered an 
appearance ; and if hr Aotr, ihert yon may proceed in the action ax 
usual ; if he have noty then^ upon an afflilavit (r) heinp^ made of the 
xherijrx rel%irn of non eat inventus and nulla bona, and that due 
and proper means trerc taken and used to serve and ererttir the ilis- 
tringus, the Court in tiirm^ or a Judffc in vacafiou^ if satisfied hy 
such affidavit that such means were so taken, wilt make an order (r>, 
allotpiup; the plaintiff to enter an apfiearance for the defendant, and 
to priU'ccil thereon to judf'nthit ami execulioft. The obaervations 
«*tlrL*ady made, ante, 458, hh to the affidavit for obtaining the dn* 
4r«/#4r^/^ will in most reMpects apply to this affidavit. The affidavit 
should show that the defendant has no effects any where to distrain 
on (./’)• //uvinjir ohtained this rule or order, altowinff you to enter 
an aftpetiroHce, take U to the clerk of the common hails, tofrriher 
xc*dh a fuffmtrandufn for the appearance^ and you may enter an up* 
pearauce for the defendant as directed ante, 454, and prtpcccd in the 
action. 

If the appearance be made by the defendant, let it he done as di- 
rected ante, 454. 

The statute of 2 11^. 4, c. 39, is silent as to wluit is to be done 
witli the distress under the dlstrinftas. It should soem, however, 
Utat it cannot be sold, and that upon the appearance being enterctl, 
the defendant is entitled to have hb goods back again (g-). 

DeclaratuM, The plaintiff cannot declare until an appearance 
have been entered, and wen it must be absolutely. {Ante, 184). 
The other proceedings tn the cause are as already stated. {Ante, 18C 
to 349). 

(h> Jtthnson V. Smeaiei^, 1 Dow). P. C* )iy to be applied to pay the pUintllT* 
W. coats; and the surplus. If suy, to be re- 

<r) See Chit. Fonns, 340. talned until the defirtidant has a|>pear- 

</> Vomisn V. Klffur. t* la*. Ohs. lift, «d, or other purpn»e of the writ he an* 
f Dow). P. O. Itt, S, r. swered. See Martin v. Tnrtuhmd, S 

U> See Smtia r, M nn O ma M . 1 Dow). Bur. UrOnm v. PMshav. Id. SDMb 

P. r.OHB. By the lOG. 3, c. s. ;t» mtf vwwve, sec Smith v. Mootonaftt, f 
the Court may order the Issues levied Dow). P. C.lM See the furm, ^It. 
to be sold, and the money ariidiisthcfe' Forms, 
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PART III. 


rUOCF.EDINGS i roN I EKiNF.P ISSUES. 

FKIGNKD iss\ics luny Im‘ ordtrctl I'itbiT l>y i\ court oj law or a 
fourl oi'ftjuity. Wfi<*rc* ;» in.illcr conus InTorc a court of law for it> 
ilecision, either upon ntntioii or ar^utnent, if a material fact in the 
case he denied, and the court think it of too imi<‘h importance to bc» 
jud^d of summarily upon aHtdavits, they may order it to he tried in 
fi feiffnc'd issue (a). This ia also the usual anil ordinary method of 
trying douldful matters of fart nriHing in causes before the Lord (Utan^ 
ocllor, the Vice-chancellor, and Master of thu UolU, Aa a feigned 
iJisut*, however, is seldom ordered hy a c<iurt of law, at»d as the pro- 
ceedings upon it arc very nearly the name as on a frighcd is>iue di- 
rected hy a court of equity, we shall confme our observations entirely 
to (he latter. 

In what eases or</<'rc//.] It is perfectly discretionary in a (*haiiceilor 
or other Judge of a court of equity, to direct a fact to he tried in a 
feigned issue, or to decide upon it liintsclf without the assistance of a 
jury. It is usual, however, where a material fact in a cause in equity 
is strongly controverted, particularly in causes relating to title in 
lands, &c., to direct that fact to In? lru*d hy a jury upon a feigned 
issue, in some of the sujwrior courts of l.iw, in order that ^leir verdict 
may inform and satisfy the conscience of the CourL Where the ques- 
tion dfvisavit vel nan is in issue in equity, it is always, 1 believe, tried 
upon a feigned issue. The other cases in which this proceeding Is 
usually directed are, to try the existence of a mofins, or of a real com- 
position for tithes, or to try if a parly or other person Ik* heir-at-law 
of a person deceased, or to try the validity of a f.at of bankrupt. 

This issue is usually ordered to be made up in Che Court of King's 
Bench or Common Pleas, and to be trieil btYore the Lord Chief Jus- 
tice of such Court, cither at the sittings in Middlesex or London ; it 
IS sometimes ordered to be tried in a particular county at the a'lsizcs. 

ia) See Cowp. 824; H«fs and W. 4, c.iB, post^Vol^ 2, Book 4, Part 1 . 

Jurattit of Rac, t Bur. 7J*«: v Chap. 2. 

Berksieyfuu, 4 T. B. 402; and sec I k' 2 
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The interlocutory decree also directs who is to be plaintiff and wl^ 
defendant. 

The ] The iysue is the same in fortn as in ordinary ca-^es 

where the suit is comiiienced by writ of summons^ (AVc ow/e, 12 14). 
After the usual commencement, as<*n an issue, it sets forth a dortara- 
lion in assumpnit upon a wnji^er of 10/., whether the fact is so or so; 
then a plea, confessiiif^ tlie wager and assumpsit^ but denying the fact 
to he UH is stated in the declaration ; and, lastly, tlie award of the f*e- 
nire f arias (6). Where two or more facts, distinct in themselves, but 
forming only one transaction, are to be tried, then, in making up the 
Usiir, you insert a count and plea as to each fact, and then the award 
of the renin* facias ; that they may be tried at the same time by 
the same jury, and that the verdict of the jury as to each fact may ap- 
pear distinct nml separate upon the postea (c). In this, however, and 
in all other respeets, the issue must pursue the interlocutory decree 
hy which it has hetm directed. 

(iet a ropy of the interlurutory drcrrt’i and /rave it with a barrister 
or p/radrr^ with instructivns to prrpare a draft of the same ; or you 
may prepare it yourse/f^ and learr it unth the bnrrifstvr or fdratier to 
setite. It'hen sett/ed^ gict* a ropy of it to the opposite attorney, who 
^wiil a/so /fare it settled by ronnset. If you and he figree upon tio* form 

i/% y**** then proreed in the action. If not, you s/iould first fret an 
appointment for a meeting between the rannsvl or p/eader on rarh side, 
who sett/ed the issue ; and \f they cannot affrrr upon it, t/ten tafee the 
iw/cr/orM/orr/ order, and the draft of the issue, to the master mentioned 
in t/ie order, and hr tci/i settle the issue; for which purpose the partiis 
may attend before him by counsel, 1%' /ten final/ y settled, f^itr a rnpy 
if t/te issue to tlte o/)/)o.si7c attorney ; and you nuty indorse the. notice 
of trial upon it, as in twdinary rases. 

If the plnintitf will not make up the issue, the defendant may move 
the court of equity that the matter directed to be put in isMie may be 
taken pro ronfesso ; which the Court will order accordingly {d), unless 
the plaintitf shew some riMsonable and satisfactory cause for his not 
having done so. Or if it be made up, but in such a manner that the 
matters intinded by the ('ourl to be tried arc not put in issue or found 
by the jury, the Court will order a new trial. 

Sisi prins record, tVc«] The record of nisi prius must be made up, 
sealed, and passed, as in ordinary eases, where the suit is commenced 
by writ of summons. {See ante, 254). 

The jury process is also sued out as in ordinary cases, excepting 
that it must be made returnable on a general return day, and not on 
« day eertain (e). Also, if a special jury be desired (/), or a view be 
necessary (p), the motion for these purposes must be made to the 
court of equity. 


it) See the fbmi. Chit. Fonm,.*V»l. 
p*> See i Vcau Juu. iltC* iU?* 

I»r. Ucg. 9ft4. 


(»-> Arr V. ihifrrrtt, I WUft. 77. 

1/1 jt I*. WDIS.6B. 

P>. Reg. Sti3. 
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^ TriaL^ The cause inu-^t next he entertui for trial with the marshal, 
as directed ante^ 205. Hut if the drfentlunt be de:sirous of hriuf;in^ 
the cause to trial, and he have any reaMiii to think that the plaintiff 
wishes to delay it, the Court, upon anplleation, will allow him to take 
down the record* by proviso (A). Or, if the plaintiff do not proceed 
to trial by the time (jireeted, tlK^lefeiulant, in the next suhsctpieiit 
term, may move the t tmri i>f equity that the matters in issue at eoni- 
inon law may he taken jtrn cott/t Aso. This the court of equity will 
order, unless the plaintiff shew ^oule reasonable atid sulisfaetory caui*e 
for his default, and enter into an tindertakin}^ to try peremptorily by 
a time ap})oiiited by the tamrt. .Also, it >t‘e ms, costs for not proceed- 
ing; to trial may he ol>iaiiieti, upon motion in the court of ctpiity, in 
tlie same manner as in a c ourt of law. 

The trial is the same as in c»rdiiiary cases ; exceptiii;; that llie iri- 
terloc’titory decree iisiialty directs that particular matters therein 
mentioned shall be admitieil or allowed in evidence; that the depo- 
sitions of .siicli uitncs^os .shall he dc^'id at ihi^ time of the trial, or 
in such a state of lu-altli as not to he capable of attciidin^^, shall he 
read; and it also, in some c.i^e^i, mders that the pl.iintitf or defen- 
dant shrill attend to he i.*\an>inc d ^ These and other matters or- 
dcrcci by the intc'rlocutory decree, an* strictly to be 4>bserveil at the 
trial. \Vhcr<' the C’ourl of ( Immery lias onlered that a third party^ 
shall ho at hherty to attend the trial, the taoinsel for such patty will 
not he permitted to call wiiiiesse.s, imr address the jury (j). 

If the ]>laintitf wish, he may elect to bo nuunuit in this, a^ in ordi- 
nary rases (/. ). 

An application may l>e made to a Judpje at \isi i*rius to put off 
the trial of an issue directed by the Lord Chancellor (/). 

PosUtt, The jHfitea is indorsed on the iVtAi Priux record, as 

in ordinary cases ; hut it is not necessary or usual to enter up judg- 
iTfcnt, unless perhaps where the jury have found a %pf’ri;d M.-rdiet. 
After the trial, the Judj^e before whom it was had certirtet the find- 
ing of the jury, ami adds in his icrtifirate the mention of any special 
circumstance lie may think proper, such ai that the verdict was 
against evidence, or (he like. 

rVt/j.j If the feigned Uiiues have been ordered by a ('ouft of 
Equity, the costs are entirely in the discretion of that ('ourt, and are 
not in any case awarded by the Cmirt of law (m). Hot if ordered 
by a Court of rommon law*, the co^^ij, of ih** i.v-*iie invariably follow 
the vertlict {n). Where a Court of rommon law, however, permit 
parties to try a ftigned i-^buc, they may, it sectmi, as a condition of 


(At Humpagm v. 4 T. R. 7^»7- 

(ft 15 Ves. Jun. I7« 
iJ) tTrightr. 9rrifght, r» M. *V* IV :il«. 7 
Blog. 459, n. 

(Af Bui. N. P. 3^; UarMJi v. Hmd- 
iep, I ('amp. lai. 

(/) ilitrsonv. Laiftmt 4 Camp. IQX 


ffn) Kce l.lVm.iun.87; I Atk. Iftl . 
1 fin*, f . f. 4J**. 

*n^ V, \VnUwnv0»nt I W'ilt. 

XM. V. HerkHn/. 4 T- H. 

KriW v. 

7 Taunt- 51. 
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their granting it, oblige the parties to consent that the costs shall ^ 
in the discretion of the Court (o). 


jVeu/ fria/.] If the party against whom the issue is found, be dis- 
aatUOed with the verdict, the application for a new tfial may be made 
either to the court of law (/>), or«iCo the Coiift which dirccied the 
issue. Where the issue had been directed by the Master of the 
Roils, it was hotden that the application might be made to theC’han- 
ccllor (f/) ; it is better, however, in general, to make it to the Judge 
who directed the issue. Such an application may ho made at any 
time during the sticceeding term, or the sittings after ; btit it should 
bo made in the fir.st instainc beft)re the Lord ('hief Ilaron, sitting 
alone in eipiity, if it arise out of a cau.so pending bef'^re him (r). 

As to the cases in which a now trial will bo granted: it may bo 
laid down as a general rule that the court of o(|uity will grant a 
new trial, in all cases in w'hirh it would be granteil in the court of 
law, and in some cases aKo in which the court of law would refuse 
It. Thus, if the Judge certify that the verdict was contrary to the 
weight of evidence, the court of c<jiiity will order a new tiial, in 
order that jtisticc may he done heiwcen the parties, and the con- 
t science of the court he satislied (jt) ; but it is said that this, or any 
•4jnisbehaviour of the jury, must he certified by the Judge who tried 
the cause, before it can be made the grtnind of an application to the 
court of equity for a new trial (/). So, if tin* judge have misdirected 
the jury (m), or have iniprtqierly rejected evidence, and such rejection 
be productive of injustice to either party, the Court will grant a new 
trial. But where, upon application for u new trial, upon the ground 
of the Judge's having improperly rejected evidence, it appeared upon 
the whole that justice had been doin', the Court refusetl to grant 
it (le). If the party against whom the Issue is found were sur- 
prised by the production of c^videnre wliicii he had no reason to ex- 
pect, —as if one plaintitr obtain an order cx pnrte to strike out the 
name of another plaintilT, and then make liim a witness at the trial, 
and have a verdict (x), the Court will in general grant a new 
trial (y), Where new evidence had been obtained after verdict, the 
court of equity granted a new trial, although the Judge ccrtific<l in 
favour of the verdict (.;) ; but in a case where this additional evidence 
had been known to the party liefore the trial, and kept back by him, 
a new trial was refused, although the Court was dissatisfied with tho 
▼erdict(rt). In a late case (A), a new trial was granted in the Ex- 


la) HmJtiHA V, W,. 4 T. H. 

4(^; lutd see TftomoM v. 1 Bur. 

6ua. 

li») 

9 chit. Hep. Jhv HoH'ker v. 

ti Taunt. 444: St^m^ v. K D. .V 

H* 71: t>»r»<atr« v. Strm, 4 M. 4 l S. 
IW. 

(V) 11 Yes. Jtin. AO. 

ir) V. iiUttm, 1 1 Price, 3£KK 

<«) AmtKSHO. 


(r> Pr, flrg. ira: 

U<> Amb. 

1«>) n Vcs. Jun.A:?,53; ondieedVet. 
Jun. l.V>. 
tr) 2 t h. ('*. an. 

(y) But sec Hit-kanU v, %iHOr, H Atk. 
31!*. 

It) 2 Ves. 5A2. 

1 ( 1 ) 1 Ves. Jon* 133* 

l&) l»'jliisv,«HTeM,3V.arJ.264.381> 
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c{iequ(.r« of aii ibsue directed in a titlic aiait| it appi^arini; t)mt the ver- 
dict hiul been obiained by 5ur|>riae, and the oninion of the 

Judge who trirti it, the verdict bein^ also contrary to the opioion of 
t^e equity Judge. 

In caaea a In re the title to the inheritance or fret'hold is the subject 
of the issue, the court of equity, for the more solemn dctenmnaiioii 
of the catiMc, will Kometi^le^ nrd«^ a seivoul trial, without Mctting 
aside the first verdict (« ); and if the second verdict he contrary to 
the first, ihei'ouTt will in genitW upon motion order a third trial, 
whith is ordinarily conchiMvi (</ . Hut in a c.-isc where two con- 
trary \trdicts had hivn ohiniiutl, and ujwm appheation for a third 
trial, it appturid that the part\ now applying had, since the sei*ond 
vertlicl, riiiuned a hank of larth, in which w< rc some old posts, 
vuppostd to ht the Ixutoin park pah s di\ idtng tin land ill queation, 
and of w huh i he jury, of <<iurNe, couUl no long* r haven view, the 
I ourt refused to order a third trial {(/). 

ll tl.e motion for a new trial he mad* m tin* C ourf of t quit v, that 
(*ouri ^lu>uUl he fiinn'^lietl with the report of tlie .fudge who irud the 
cause ; and winch may he uhfaineii trofiiluin, upon apphcitiotl to him 
by the t (lint of Kjimv lor that juirpose. 

Snf>or/Ui /•/ jit. < t f After the t\pirati<»n of the time allowcfl 

h} the < Oviri m 1 law to umivc for a i.ew trial (yf, a it/ ^ HI 7 . *1111 , a 
pe itun* must he pri »» uttd to ihe( ourt of ecpiiiy f »r leave to stt ilown ^ 
ifu (■.4U‘-i to }>«• licartl uptui Uu it|u;iy resir\4<i; and a rop\ of th? * 
inurliHuior) ilecre* , and ot tin record ot Aho *md pnuttu 

tlurtoii, must he left with the jH'titnni (i 1 . 


l*um f iUni:;x upon a SjKitil prtH /o it ml. 

\\\, have seem tinfe *W)m the pr<H't.ediPg% upon a v.ppcial c*sc, 
where the caiine has Iwcn carru^l tlowii to trial. Hy tin* late Act, 
\ I W. 4, c. *2, s. 2.'i, jt the parias will co%*i<nt tlu reto, it is utu 
.'cc^sar) to intur itie expense oi the trial, and the s|>f' .al case may 
i)e traincMl a;:d argutd wiilioiit it. The cnactimnt is as follow h — . 

Thai ll shall be lawful for the patties in any action or intornia- 
tion, jmro'fl, hy rtrni^ini aud l/f/ tndrt of any of the 

Judges of li'e said suptnor courts, to stan tf»e /./, r* of the case, in 
the torio ot a ^jffiuU m$4 ^ fitr tlie opinion of tlu i curl, and to agree 
Uiat vk ptd^mrtil shall Ik- entend tor the plaintiff* or defendant, by 
c(nif(i*um or of nolU prvH<qu%<, iminc’diattlv after the decision of 
ihc case, or otherwrisc as the Court may think tit ; and judgment 
shall he entcrctl acciirdingly.” 

Supposing, thcrcfcjTv, lK>th parties can agree upon the facia, and are 
willing to ha\c tile question argue^l in the tnmi of a upecUl cAae, let 
themujx*r i»MUf /f/in-td atirnd InJ/orvi Jt4dj£r.^ ■udto zrifl make ike dr- 
dred ordtr far that purpatu' i f p The ejecial ca$e ghould fhen be 
weiiied between ike counsel or pleaders of ike parties if)* If the foim 
of it aumol be agreed o«, then in order to proceed, the course seems 


Buksr v. Hart, 
Reg.m. 
idt Pt. 


.lAik Hi?. 1^. a fnrmoftlieprtaion. Har. 

ri**ai • Chanevry Practk«,4aH. 
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to be to get the Judge's order discharged. The special case s not 
entered on the record. If inisstoUHl, perhaps the Ckiurtor a Juil^e will 
allow an ameodnienu The course as to pnhrtdtug to the arguinent 
of the special rase it should seem^ he nearly the same m thaf 

udopted with reference to demitrrers, (pos\ V'ol. 2, p. 478)^ hut 
the practice on thU suljett U not settled, dfter the argument and 
decision on the rtue„ the jhdgmcuf for the plaintiff* vdU be in form 
as a Judgment by eon/essiou ajtet is^o/e Joined (ft) ; or if it be a Judg~ 
ment for defettUant, It will In- in fo^m, as a judgment on a nolle pro- 
sequi, 

Prot^eedings upon a Case stated J*fOtn a Court of Equity (/). 

Where a pnint of law arincH in the course of a suit in equity, the 
(Minnccllor, or other Judge of the court of equity, may, it he wish 
to have the opitiion of a court of law upon it, direct a special case to 
be made out and sent to a |>articular court of law, there to be argued, 
and rciuri.ctl wifh the opinion of such f’oiirt certified upon it. This 
has always be ii the practice of the Court of Chancery; but until the 
case of liaintt tf v. Ihtintty ( ;), the courts of conniioii law W'Ould not 
Certify their opinion to the aster of the Rolls (4). A case, however, 
cannot iv sent by the coinniittce of appeals of the privy council for 
the opinion of the courts of law (4*). 

TChc c.isc is framed by, or under the direction of, the court of 
whlcli also directs to what court of law the case shall be 
sent (/), If tnervly dire«*ted upon a particular point, you must get 
the case settled by counsel on both sides. A<^ soon as the case is 
nnulyitnotr for a eoucilitsut tn tin* coutt of !uu.\ set down /Ac lasi for 
argument,^ ha, e eopies of it dtliiesed to the Judges^ and proceed in 
the manner diitcitd in the rase o/* a special \*erdict or special easc.^ 
cifi/c, 304, 300. When the case conies to be arguctl, the counsel who 
has to maintain tlie affinnative is beard first; tlien the counsel on 
the other side ; luid, lastly, tlie former counsel is heartl in reply. 

After the case has been argued, the Judges will sometimes state 
the gr«ainds of the opinion they intend to certify, o|>enly in Court ; 
and they af^rwsrds certify their opinion to the court of equity, usually 
without stating the grounds of it. 

It the Judge in the court of equity be dissatisfied with this opinion, 
or if the poipt be of such ini|x>nanc.: that he may wuh to have tlie 
opinion also of anothcT Court upon it. he may direct it to be sent to 
the Judges of another court of law. There is only one Instance in 
whidi a case has been sent back to the same CWiort (m). 

Where the opinion of the Court has been certified, you petition 
for leave to set down the cause for heari^ upon the equity reserved, 
in the tame manner as in the case of an issue (a). 

(S) See the fonn. Chit. Fomis. <»») mVt*. Jun. Hm. r/«rrM v. Ter- 

U) 4ts to the voKcedlngs on a «o»». 3 T. U..VK>. 4 Id. 570. Neal, Ch. 

ebd caie» s e c n o*, au, pr. jm. . 

Ii) ffT. U. ais on the furmof these ti t to . Her- 

1*1 See I n. r»oii, Vlu Fr. 42*S. 

fi) Neal, ChTl^.tta. 


or vo: . i. 






